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Juriſdiction Pleadings how. 
Affirmed, By what. | 
Inferior Courts 
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* 

O 


Proceſs and Proceedings therein | L. a. 2| 
How they muſt deme n to the Superior L.a:3| 


Favour'd or reſtrained by the Superior 

and what ſhall be an admitting their 

| Juriſdiction. | | 

_ Count, Plcadings and Proceedings 
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ing Actions there where they have 


O removing Cauſes thence. 
5 Judgments therein When void. 
Plea o Record remanded. In what Caſes. 


Creditor and Debtor. 


| Favour'd in Equity againſt the Debtor 5 
others claiming from him. 


An between them How far bnd +2 | 


Certificate and Diſcharge. 
Diſcharge How it affects a Joint Debtor 


W hat Creditors ſhall have the Preference. 
Where a Creditor is ſupplanted of his 
Security, Equity will ſubſtitute other 
in its Room. 
Diſputes Inter ſe. 


Crediror and Bankrupt. 
Bankrupt | 
Who may be. 
By what Act 
Proof. Ho-. 
Relation of Bankruptcy. To what Time. 
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How and when granted. 
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how, and when. 
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ſpect of Partners Bankrupts. And how 
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Who may be. And liow to qualify 


themſeives. | 
Their Fees and Allowances. 
Power of them, and Aſſignees; as to 
diſcovering. 
As to ſeiſing the Effects. 
In ſelling, diſpofing, and aſſigning. 


Bound. By what Act or Agreements 
of Bankrupt. 


Liable. What. 


Settlements or Securities on, or Claims 
by, Wife or Children. 


Mortgagees or Purchaſors. How far af. 


fected 


Diſtribution. To Wham How; and 


Wien | 

In Caſe of Partnerſhip, 
Where Debts are due to the Crown, 
Partners. Where one is Bankrupt 


Ho the other ſhall be gs &c. 
Creditors. Inter ſe, 


Afſigrees 


Suits and Actions by them; and plead- 
ings &c. 


Power As to making Dividends 


To what Time their Intereſt relates. 


Choſen. When; How; nd by Whom; 


and How to moles the Aſſignment. 


Bound by what Agreement & c. by 
Baypkrupt 


Puniſhable or Relieved. In 9 Caſes 
Frauds between Bankrupt and Creditor 


after Commiſſion iſſued. 


Purchaſors affected. In what Caſos. 


Reward to Diſcoverers of Bankrupt's 
Eſtate. 


Concealrients of Bankrupt! ; Eſtate. 


Oft ſetting off where there are mutual 


Debts, and ſubmitting to Arbitration. 
Demeanor and Crime in Bankrupt's not 
appearing and diſcovering; and How 
the Commiſſioners are to proceed 
Binkrupts protected In what Caſes. 


Falſe Claims of Debts. Puniſhment, 


Surplus and Allowance. 


who is not a Bankrupt. 
Gaoler.&c. Puniſhment. 


Proceedings &c. of Commiſſioners to be 
recorded. 


Compoſit ions between Creditors and Bank- 


rupt ; and Pleadings thereof. 


| Pleading ings and Evidence. 


Equity. 


Cui in Vita. 


Who ſhall have it, and in what Caſes. 
Writ and Pleadings 


Recovered What ſhall be. 


Curteſp. 
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Of what Seifin. Actual or not. 
In what Caſes. 
In Reſpect of the Iſſue 
Limitation of the Eſtate, 
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The King 
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Courts. L 


Detendant arreſted In what Caſes 4 
and when he may be. 

What Perſons ſhall be within the Cuſ- 
tom of London in general. 5 M. 
Orphans. 
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W hart Per Gow ive intitled to the Benefit 


ot the Cuſtom, or excluded from it. B. 514 
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ſtanding any Thing done in Fraud of 
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By Advancement &c And what ſhall 
be ſaid an Advancement B. 6 
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As to the L-gitory Part, or Dead Man's 
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Damages. 
Recovercd. 

How. Not without Writ. 

By whom 
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Againſt whom. |; 

Againſt one Defendant, where it al 
be good againſt another. 

In what Actions upon a Penal Statute, 
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Nothing ſhall be recover'd beſides 


To whem it hail. 85 
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For what Things 


Not for Delay of the Court. 
Given. 
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What Things may be inquired. 


cuting ſuch Writ. 
In what Caſes by the firſt Jury, and 
where by the Court. 
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Dea Dumb and Blind. 


2 How conſidered; and favour'd, in Law. 


Debt. 


Dam. ages Or wha more ſhall be, 
How much in Reſpect of the Decla- 
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The Damages ſhall be faid to be given. 


Where there is a Demurrer for part, 5 
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Declaration 
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Certain in what Caſes it muſt be, and 
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Without ſetting forth what will make 
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What. 
In what Caſes. 
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Departure in Deſpite of the Court. 
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In Real Actions. By what Names Things 
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Court [of Sheriff's Tourn.] 3 


ä 
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yhold, and 
Tit Manor. 


(Z) Court Cuſtomary. | Who are Judges. | See Tit. Co- 


x. TT PERE is a Cuſtomary Court, conſiſting of Copyholders, 
or Cuſtomary-holders, for without them it cannot be, and 
this Court may be held without any tree Tenant, or other Suitors, be- 


* 


ſides the Copyholders or Cuſtomary holders, and of this Court the 


Lord or Steward is Judge. Co. Lit. 58. 


— 


(A. a) The Tourn of the Sheriff. 


1.1 HE Sherif's Tourn is incident to the Office of Sheriff. Co. The Tourn | 


is the King's 
: Court, and 
of Record. 2 Inſt. 143. 


1 4. Mitton 33. b. 

2. By Magna Charta ꝙ H. 3. cap. 35. The Sheriff ſhall keep bis Tourn 
at the uſual Place, and that only twice a Year in the due and cuſtomed 
Place, vi. once after Eafter, and once after Michaetmas. 8 

3. HNgſtm 2. 13 E. 1. cap. 13. The Sheriffs in their Tourns, and elſe- 
where, when they have to inquire of Malefactors, by the Precept of the King, 
or of their Office, ſhall make their Inqueſt by lawful Men, at leaſt 12, who 
ſhall fet their Seals to their Inquiſitions, and the Sheriff's ſball take and im- 
priſon thoſe whim by fuch Inquiſitions they ſhall ind Guilty, as they have 


uſed to do; and if they ſhall impriſon others, ſuch Perſons impriſoned ſhall 


have their Action by Writ of Impriſoument againſt the Sheriff, as against 


any other Perſon. And ſo it ſhall be obſerved of every Bailiff of Liberty. 


4. 1 E. 3. cap. 11, Sheriffs and Bailiffs of Franchiſes, and all others 
who take Inditiments in their Tourns, or elſewhere, Ker take ſuch Indiff- 
ments by Roll indented, whereof one Part ſhall abide with the Indiffors, ſo 
that one of the Inqueſt may ſhew one Part of the Indenture to the Juſtice, 

when he (hall come to make Deliverance. a „„ 5 


. 


5. Indidtment was in the Sheriff's Tourn four Days after the Month of Note, that 


Eaſter, and it was very much debared, Whether the Indictment was by Award, 


void or not, becauſe the Statute ſays, that he ſhall loſe his Tourn, Br. an at 


x | a | t taken 
Indictment, pl. 27. cites 6 H. 7. 2. 1 


rift's Tourn 


atterthe Month of St. Michael is void ; becauſe the Statute is, that it ſhall be held within a Month 


after Eafter, and after Michaelmas, otherwiſe he ſhall loſe his Tourn, and conſequently, if there is 
no Tourn, then the Indictment taken after before the Sheriff in no Tourn is void. Br. Indictment, pl. 
9. cites 38 H. 6, 7. | 


6. The Sheriff's Tourn wherein the Sheriff had the Directory, was 
in the Meeting of the Freemen in ſeveral Parts of the County ; and this 
was anciently, and now is called by that Name, which, {imply conti- 
dered, is but a Hundred Court, or the Sherift's 'Tourn to keep the Hun- 
dred Court. It was ordered to be kept twice every Tear, viz. at Ladyaay 
and Mic haelmas, or ſoon after; wn this Court all W N 

5 unare 
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2 Court | of Sheriff's Tourn. | 


— 


Hundred repaired, and there they, the Biſhop and Sheriff, exccutea the ſane 
Hover and Work for kind as they did in the County Court. In this Court all 


the Suits in the Hundred Court depending had their Determination, aud 


others had their Commencement and Proceedings, as well the Pleas of the 
Crown as others, Some have conceived it to be a County Court, or ſu- 
perior thereto, but there being no Ground thereof, I conceive it to be 
no Other than a Viſitation of the County by Parcels or in Circuit. Ba- 
con of Government 66, 67. cap. 24. 8 


L F —— 


(B. a) |Toura.| ibo ſhall be bound to come to it. 


Firth. Leet, I. Ju Man hatha Leet of all the Reſiants within the preciatt of his 
| j1. + Jap Manor which 1s Within the Hundred, yet theſe Tenants ſhaft be 
May hall bold to come to the Sheriff's Tourn. 18 H. 6. 13. 


rot be bound 2 | 
to come to two Leets by reaſon of his Reſiance. 


Before the 2. Stat, Marlb. 52 H. 3. cap. 10. For the Tourns of Sheriffs it is provi- 
OE ded, that Archbiſhops, Bithops, Abbots, Priors, Earls, Barons, nor any 
ihe Sheriff religious Men or Women, fhall not need to come thither, except their Appear- 
in hisTourn, ance be required thereat for ſome other Cauſe; _ os | 
{nd the „„ T Oe To | EE 

I ords of Leets, did uſe to amerce Archbiſhops, Biſhops, Priors, Earls, Barons, Religious Men and 
| Women, if they came not to the Tourns, or to the Leets of others, becauſe for Suit Real no Diſ- 
treſs can be taken, but for the Amercements for Default of Suit, which this Act doth remedy ; for 
row, a it is hereby provided, that the Perſons above- named ſhall not need to come to Tourns 
&c. therefore for their not coming they cannot be amerced. 2 Inſt. 120, 121, _ OE 


And it is 3. Par. 2. But the Tourn ſhall be kept as it hath been uſed in the Times 


88 - 8 of the King's noble Progenitors. 


that by the Common Law, Parſons of Churches, that had Curam Arimarum, the better to perform their 


Function, were not compellible to come to Tourns or Leets, and if they were diſtrained to come thither, 
they might have a Writ, Cum ſecundum Conſuetudinem Regni noſtri Perſonæ Eccleſiaſticæ ratione 
Terrarum & Tenementorum ſuorum Eccleſiis ſuis annexorum ad veniend' ad Viſum Franc' Pleg' in 
Cur. noſtra, vel aliorum quorumcunque &c. whereby it appeareth that this Writ is grounded upon 
the Common Law, being the general Cuſtom of the Realm; but other Clerks (that be no Parſons of 
Churches with Cure) under which Name all Eccleſiaſtical Perſons, regular and ſecular, are con- 
tained, if they be diſtrained to come to Tourn or Leet, they ſhall have a Writ reciting this Statute to 
be diſcharged thereof, which Writ beginneth, Cum de Communi Conſilio proviſum fit quod Viri Re- 
ligioſi non habeant neceſſe venire ad Tournum Vicecom' &c. 2 Inſt, 121. _ Ee | 

This Tourn of the Sheriff is Curia Vicecom' Franci Plegii, (as it hath been ſaid) and therefore this 


Act extendeth to all Lects and Views of Frank-pledge of all other Lords and Perſons, 2 Inſt. 121. | 


Here Hun- 4, Par. 3. And they that have Hundreds of their own to be kept, ſpall 
dreaum is ot be bound to appear at any ſuch Tourns, but in the Bailiwicks where they 


raken pro ; 
Viſu Franci e duieing. 


Plegii, fo 6 | - 3 | EH 
as the Bente is, that he which hath Tenements in the Tourn, and in ſome other View of Frank- 
pledge of ſome other Lord, or in diverſe Views of Frank-pledge, he ſhall not need to come to any 


other but where he is converſant, and Hundreds here are named, becauſe Sheriffs (as hath been ſaid) 


kept their Tourns in every Hundred, 2 Inſt. 122, 


| Here Ba- 5. Par. 4. And the Tourns ſpall be kept after the Form of the great 


tor the 

Tourn or 7 ohn. 

Leet where. 

he is converſant, 2 Inſt, 122, 


_Jiva ts taken Cyarter, aud as they were aſed in the Times of King Richard and King 


6. Tenant 
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4 I), 6. 10. | 


| —— >Fitzh, Tourne de &c, pl. 1. cites 8. C.— 


S. C. & S. P. by Mart in. 


—— — — A=: 2 — 4 TR „ 


Court [of Sheriff's Tourn.] : 3 


8 


6. Tenant in Ancient Demeſue ſhall not be bound to come to the Leet 
or Tourn of the Sheriff. Br. Leet, pl. 38. cites the Regiſter, But 


Brooke ſays, Quære of Leet. 


4 —_ * 
— — — 


—_ 


(C. a) The Juriſdiction of the Tourn. I reſpect of 
8 , the Thing. On 


1. N Othing ſhall be enquired before the Sheriff in his Tourn, Br. Preſents 


but Actions popular, Affray, Blood ſpilt. 4 Ih, 6. 10. ment in 


; : : -.-.- Qoarts, pl. . 
cites S. C. & S. P. by Martin. Fitzh. Tourn de Viſcount, pl. 1. cites S. C. ns 


2. As alt Aſſault made upon a Man, ts not inquirable there, be- Br. Prefent- 
cauſe it is but a Torr to a particular Perſon, of which Treſpals lies, e ol 
5 7, cites &. C. 


: | 5 85 3 5 & S. P. by 
Martin. — Br. Leet pl. 15. cites S. C. & S. P. by Martin, and yet he agrees to the contrary of Affrays, 


and therefore Brooke ſays, Quære of Aſſaults; for the Law ſeems the ſame of the one as of the other. 
— Br. Preſentment in Courts, pl. 14: cites 8 E. 


4, 5. that the Sheriff cannot inquire of Aſſault in his Tourn, and it he may inquire of it, the De- 
fendant ſhall not have Anſwer, but ſhall make Fine &. e 


3. The Stoppage of a Water which is to the Nuſance of all the Peo- Common 


| 49 4 f Country, map be enquired of there, for this is popular. Nuancen 
4 D. 6. 10. e 


done to a 
Number of 
5 5 5 People are 
inquirable in the Tourn. Br. Leet, pl. 1 5. cites S. C.— 


g | Br. Preſentments in Courts, pl. 5. cites 
Fitzh. Tourn de &c. pl. 1. cites S. C. 2 mY Mr 


+ So of a Bridge, over which the People ought to paſs. 4 h. AA 
mW En vs , Fol 543. 


Br. Preſentments in Courts, pl. 4. cites S. C. & S. P. by Martin. 
cites S. C. 5 7 : e Ge 


—Fitzh. Tourn de &c. pl. 1. 


5. Þe may enquire of the Death of a Man before him and the 


Coroner, Starute of Barlbridge, cap. 24. 


5 6. De hath not Contiſance of Bread and Drink in a Tourn. 18 Fitzh, Leet 


pl. 1. cites 


Tj | 5 5 | 5 8. C. accord- 
ing ly. It ſhall be preſented in a Leet, but not in a Tourn; Per Cur. for the Sheriff's Tourn 
is no Leet, and ſuch Things as are omitted in a Leet ſhall be preſented in the Tourn. 


| | F. N. B. 
160. (A) in the new Notes there, (d) cites 18 H. 6. 12, 13.— Br. Leet. pl. 25. cites 4 E. 4. 31. 


Contra, and that the Sheriff may enquire in his Tourn of Bread and Drink, and cites Preſentments | 


in Courts, pl. 16 which is S. C. but S. P. does not appear there; but S. P. is in the Year Book 
accordingly. Mich. 4 E. 4. 31. b. pl. 12. by Choke. —2 Inſt. 72 cites S. C. and ſays, that for 
want of the Knowledge of Antiquity, it was obiter there denied, that the Tourn and the Leet was of 
one Juriſdiction, and as ſo an Inſtance given, that the Leet has Conuſance of Bread and Ale, viz, of 
the Aſſiſe thereof, and that the Tourn has not, it is clear that the Breach of the Aſſiſe of Bread and 
Ale is preſentable in the Tourn as a common Nuſance, and therewith agrees conſtant and continual 


Experience, and Reaſon proves, that the Derivative cannot have Conuſance of that which the Primi- 
tive had not, unleſs given by ſome Act of Parliament; herewith agrees the Stile of the Tourn, and 


the Authority of later Books, and cites 4 E. 4. 31. 22 E. 4 22, 12 H. 4, 18. 28 H. 8. 
Dier 13. b. „ | „ „„ 


7. But vide Statutum Walliz, in Magna Charta, fol. 6. That 
the Sheriff may enquire de Alliſa Panis & Cerviſiæ non obſervata, 
t de eam inkringentibus. | . 


8. Tf. 


— 


1 Court of Sheriff 8 Tourn. | 


8. Ik the Sheriff finds in his Tourn, that a Man hath 1 
woo, the King's Highway, he hath Power to abate it. 29 E. 3. 
21. U. 
As it inſufi- 9. No Inquiry ſhall be made in thoſe Courts but of Offences inquira- 


cient Taming he by the Common Law, unleſs the Statute makes expreſs Mention, that it 
of Leather or 


"Tack like, for ſhall be inquir'd in the Tourn or Leet; for otherwiſe thoſe Courts have 


which a Pe- not the Judgment of it. Br. Judgment, pl. 146. cites 1 R. 3. 1. 
nalty is giv- | 
en by the Statute, be preſented in the Sheriff's Tourn, it is void and coram non Judice, and the Par- 


ty ſhall not be put to Anſwer, quod nota. Ibid, Br. Preſentments in pn 1. 30. cites 8. C. 
* P 
Br. * pl. 98. cites S. C. 


10. Of Naſabeil Ke which are by the Common Law, the Sheriff may 


inquire in his Tourn. Br. Juriſdiction, pl. 98. cites TR. * 


11. Ia Writ of Treſpaſs &c. the Defendant pleads, that his Franktenes 


ment, or the like, where Franktenement ſhall come in Debate in County, 
there the Marter ſpall proceed. Br. Juriſdiction, pl. 98. cites the Re- 
giſter. 


12. But contra if it come in Iſſue there upon Plaint without Writ, there : 


it ſuffices to remove the Plea. Ibid. 
e 13. The Authority of the Sheriff 20 hear and determine eff or other 
10 $14. Felonies by the Common Law, (except the Death of a Man) in the Tourn, 
ſays, it is is wholly taken away by this Statute of Magna Charta, cap. 17. how- 
certain, that beit, his Power to take Indictments of Felonies and other Miſdeeds 


the Statute within his Juriſdiction is not taken away by this Act. 2 Inſt, 32. 
of Magna 


Charta, cap. 14. doth neither reſtrain the Sheriff's Tourn nor the Court Leet from raking Indi&- 


ments or Preſentments, or awarding Proceſs thereon, in the ſame 'Manner as before. Bur this Power 
of awarding ſuch Proceſs, having been abuſed by the Sheriffs in the Tourns, was taken from all 
of them, (B50 thoſe of London) but not from any Court Leet, * 1 E. 4. Cap. 2. 


14. The Tourn and Leet are re of one and the ſame FuriſdifFion ; For De- 
rivativa Poteſtas eſt ejuſdem Juriſdictionis cum Primitiva. 2 Inſt. 71. 
E Both Eccleſiaſtical and Civil Cauſes were decided in the _ 
ener County, and Sheriff's Court, before the Conqueſt; But 
William the Conquer ordered, that no Eccleſiaſtical Plea foould be holden be- 


f;ore a ſecular Fudge. 2 Inſt. 488. 


16. Tithes were anciently determined in the SherifPs Tourn. 2 Inft. 


661. cites many Books &c. to prove it. 


17. The Sheriff in the Tourn may take Wa for keeping the 


Peace. 4 Inſt. 263, 264. cap. 54. 


19. Any Matters done at the Sheriff's 'Tourn which is withis the 
Leets Juriſdiction is not void, and coram non Fudice, but only an In- 


tringment of the Franchiſe. 12 Mod. 180. Per Holt Ch. J. Hill. 


9 W. & M. The King v. Hewſon. 


(D. a) [The ] farifdiQtion of the Tum 
In ke of the Place. 


F a Thing be to be done within a Franchiſe, where there is View 
ot Frankpledge, in which Default of not repairing a Cauſey, or 


other Matter, and all other Things within Franchiſe, are preſentable, 
the not repairing the Cauſey, or other Batter, is not preientable in 


the Tourn of the Sheriff, becaule it is out of bis Jurisdiction, be⸗ 
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ing it is out of his Jurisdittion, being in the Franchile, 29 E. 3. 


—— — OS 
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21. d. U. adzudged. 28 E. 3. 95. U. | CE as | | | | 
2. Bur if there be a Detault in the Lord Gf the Franchiſe, in not *Firzh. Leet, 
cauſing the Cauley to be amended, this may be preſented in the She- 133 
riffs Tourn without ony Warrant by Writ, tor that the Franchiſe 8 C cited 
was derived originally out of the Tourn. 10 P. 4. 4. +28 E. 3. 95. Co. Lit 
b. M. 17 Ja. B. R. between + Loader and Samuel, per totam Curt 41 


am, upon Evidence at the Bar. Contra || 29 E. 3. 21. N 
289. 5. C. 17 5 + Cro, J. 551. pl. 13. 8.0. adjudged tor the Plaintiff in Treſpaſs of taking his 


Beaſts ; for to entitle the Tourn, this Default in the Leet ought ro have been particularly pleaded, 
and ſhewn to the Court. Mo. 893. pl. 1257. Hill. 14 Jac. C. B. the S. C. but S. P. does not 
appear. ——— A Thing not preſented in the Leet ſhall be preſented in the Tourn of the Sheriff, 
and for Default there, in B. R. when it comes into the Country. Br Leet, pl. 4. cites 41 E. 3. 26. 

Br. Preſentments in Courts, pl. 1. cites S. C. & 8. P. by Belknap. —— If a common Nu- 
{ince &c. done within the Juriſdiction of the Leet, be not preſented in the Leet, the Sheriff in his 


Taourn cannot enquire of it, for that which is within the Precinct of the Leet is exempt from the Tourn, 


otherwiſe there might be a double Charge; but in that Caſe 2 Writ may be directed to the Sheriff to in- 
auire thereof &c. againſt the Opinion of Fineux in 12 H. J. it his Opinion be not miſreported ; And 
by the Book of 29 E z. this Writ is not taken away by the Statute of 28 E. 3. cap. 9. made the Year 
before, which was then freſh in the Judges Memory. 4 Inft. 261. | 1 


* 


|| Firzh. Avowry, pl. 247. cites S. C. 


3. But this may be preſented in the Sheriff's Tourn by Preſcription, Fitzh.Avow2 


29 E. 3. 21. without Ooubt. ry, pl.247 


For more of the Tourn of the Sheriff, ſee 4 Inſt. 259. 260. cap. 53.— 
Prynn's Animadv. on 4 Inſt. 189, 190. Preface to 9 Rep. 2. b — 
And fee 2 Hawk. Pl. C. 55. to 72. as to the tollawing Points; 
11t, The original Inſtitution of the Court. z2dly, At whar 
J'ime, and in what Place it muſt be holden. zdly, What Perſons owe 
Suit thereto. qthly, What Authority the Sheriff (or his Steward) 
hath as Judge of ic. Sthly, What kind of Offences are inquirable 
in it. 6thly, Within what Place ſuch Offences muſt ariſe. Ithly; 
By what Jurors, and in what Manner Indictments in it ought to 
be found. Sthly, In what Manner they are to be proceeded upon. 
gthly, In what Manner they are to be traverſed and deter- 
. mined: :--- ; ER 


F ” ; WERE : * a | * 


(D. a. 2) County Court. „ 

5 : „„ 5 23 

1. 6 E. f. cap. 8. Nacts, that Sheriffs ſhall plead in their Counties Hereby it 
Stat. Glouceſter L. Pleas of Treſpaſs, as they have been accuſtomed ; appears, 

Vat as touching Wounds and Maims à Man fhall have his Writ as . 

Fore. | | | no Furiſdic- 


f | | | e | | | | tion to hold 
Plea of Wounds and Maihems, but thoſe Pleas muſt be determined in the King's higher Courts, bur of 


Zattery (Without Wounding or Maiming) this Act proves, that the County Court has Juriſdiction. 
2 Inſt. 312. ad finem, 108 ie „ 50 
If the Plaintift counts in Treſpaſs &c. to the Damage of 40 s. and the Jury finds the Damages under 


90 8. yet the Plaintiff ſhall have no Judgment, though in Truth the Cauſe de J ure did belong to the 
Inferior Court. 2 Inſt. 312. | | 


2. Plaint of Replevin by the Sheriff ſhall be before the Sheriff” in full 
County, and not out of the Court; tor the Suitors are Judges, and the She- 
rift is Miniſter, and the Proceſs fall be awarded by the Suitors, per Ca- 
tesby, but Pigot contra; for it the taking be rhe Day after the County, 
the Sheriff may take Plaint, and make Replevin immediately, and 

8 be oy: other- 


I Vp Court County. 


—_ 


—— —— ſ— + — 


by him and Brian this has been uſed throughout England for ever; and 
per Brian, P/aint cannot be made in Court Baron, bur ſedente Curia; 
and per Pigor, Vithernam cannot be but in full County. Br. Plaint, pl. 
21. Cites 21 E. 4. 66. 

3. The Government of the County in Times of Peace conſiſted much 
in the Adminiſtration of Juſtice, Which was done in the publick Meet- 
ings of the Freeholders, and their Meetings were either in one Place, 
or in ſeveral Parts of the County, in each of which the Sheriffs had the 
managing of the Acts done there. The Meeting of the Freemen in ons 
Place was called Folkmeote by the Saxons, (ſaving the Judgment of the 
Honourable Reporter) Coke Inſt. 2. p. 69. and of later Times the County 
Court, the Work wherein was partly for Conſultation and Direction 
concerning the Ordering of the County for the Satety and Peace thereof, 


3 ſuch as were Redreſs of Grievances, Election of Officers, Prevention of 
"tirror,P- Dangers, &c. and partly it was judicial, in hearing and determining 


2 the Common Pleas of the County, the Church Affairs, and ſome rei- 
pailes done therein, but not Matters Criminal, for the B:/bop was Fudge 

therein together with the Sheriff, and by the Canon he was not to in- 
termeddle in Matters of Blood ; yet neither was the Biſhop's nor Sheriff's 

Work in that Court, other than Directory or Declaratory, for the Free- 

I.. Canut. nen were Fudges of the Tact, and the other did but edocere Jura Popu- 
lore cap. lo; vert in ſpecial Caſes, upon Petition, a Commiſſion iſſued forth from the 
, King to certain Fudges of Oyer to join with the others in the hearing and 


Mirror, cap. determining of ſuch particular Caſes ; but in Caſe of ee or Error, 


J. S. f. the Party grieved had Liberty of Appeal to the King's fuſtice. Nor did 
18 the Common Pleas originally commence in the County Court, unleſs 
LI. Cauut. 
en, ad Calc any Miſtake were in the commencing of Suits in that Court, 


which ought nor to be, upon Complaint the King's Writ reduced it to 


Council irs proper Place, and in this alſo the King's own Court had no Pre-emi-, 


; Beit b. 197 nence. In thoſe ancient Times this County was to be holden but twice 
LI Ede a Year by the Conſtitution of King Edgar, but upon urgent Emergen- 


cap. 35. cies oftner, and that either by the King's eſpecial Writ, or if the 


© emergent Occaſions were ſudden and important, by extraordinary Sum- 
Ll. Edw. mons of ringing the Moot- bells. Unto this Court all the Freemen of the 
cap. 35. County aſſembled to learn the Law, to adininiiter Juſtice, to provide 
Remedy for publick Inconvenience, and to do their Fealty to the King 
ſtring Juſtice, Cauſes concerning the Church muſt have the Precedency, 
ſo as yet the Canon Law had not got any Footing in England. Bacon of 
Government, 66, 67. cap. 25 1 5 


otherwiſe it ſhall be Miſchief to ſtay till the County (Court ; ] and | 


the Parties dwelt in ſeveral Liberties or Hundreds in the ſame County, 


before the Biſhop and Sheriff upon Oath, and in the Work of admini- 


Inſt. 139. 4. The Sheriff may hold Plea by Replevin by Plaint of any Value. 2 


2 
8. P. | | Inf. 312. | hes | 7 | | | 
5. $0 if the Replevin be by Frit, but this is in Nature of a Com- 
miſſion. 2 Inſt. 312, : Ps Es 
The Juſti- 6. by a Fafticies the Sheriff may hold Plea of a Debt of 10001. or of a 
cies does not Treſpaſs Vi et Armis, and the Proceſs is an Attachment, &c. not a Ca- 


enlarge the plas, but is but in Nature of a Commiſſion, and doth not enlarge the 


Sheriff's Ju- 


riſdiction to | ud icature of his Court, for the Words of the Writ do not, nor cannot 


other Ac- make the Sheriff a Fudge of that Court in that Particular Caſe, but the 
tions, but Suitors muſt be the fudges as at Common Law, which cannot be al- 


_ only enables tered but by Act of Parliament. The Plaintiff may remove this Plea 
him to hold 


Pleas of without Cauſe ſhewed, but rhe Detendaar cannot without ſhe wing of 


greater . *Cauſe, 2 Inſt. 312. | 
ums than © | | | 

by his ordinary Juriſdiftion he can do; Arg. and therefore the Action being brought in the County 
Court tor Tithes, it was inſiſted, that this is not Debitum ex Contractu, but ex Delicto founded up- 


on a Statute, whereof the Sheriff has no Power to hold Plea, and therefore prayed a Prohibition; 


but 


1 


$405 


ox Ko 
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the Defendant, as he ought to be, if the Cauſe go againſt him, becauſe 


JJ 
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but the Court ſaid, that this was a very conſiderable Caſe, and therefore directed a Suggeſtion and 
Declaration upon it, that the Defendant might plead or demur, and ſo the Caſe might come judicially 
before the Court. Lev. 253. Mich, 20 Car. 2. B. R. Biſhop v. Corbet. 35 


* 


n, If in the N Court, or other Inferior Court, the Plaintiff ſhall For more as 
divide a Debt of 20 l. into TR Plaints under 40 8. the Defendant ma BY _ . 
plead the ſame to the Juriſdiction of the Court, or may have a Prohibi- tion (B) pe 


5 « | : 5 tion (B) per 
tion to ſtay ſuch indirect Suit. 2 Inſt. 3 12. in Principio. roy 8 
8. In County Courts the Suitors are the Fudges, 2 Inſt. 225. N 


| | | LT uſticies 
make the Sheriff a Judge of that Court, by Virtue of the Words in the Statute of l 8. 


for that were to alter the Juriſdiction and Judicature of the Court, whereof by Common Law the 


Suitors are Judges, which cannot be altered but by Act of Parliament. 2 Inſt, 312, - 4 Inſt. 
2.66, cap. 55. S. P. = | | 9 


9. Treſpaſs quare Vi et Armis; the Defendant Inſultum fecit upon the 
Plaintift was brought in the County Court, and Judgment there given 
tor the Plaintiff; Bur it was reverſed here upon a Writ of Falſe Judg- 
ment, becauſe the County Court, not being a Court of Record, cannot fine 


of the Vi et Armis in the Declaration, but an Action of Treſpaſs with- 
cut thoſe Words will lie in the County Court well enough. Mad. 215. 
pl. 2. Trin. 28 Car. 2. C. B. Wing v. Jackſon. To 
10. On a Motion for an Attachment againſt F. & Al' for a Riot &c. 
at a Meeting of the County of Eſſex, tor the Election of a Coroner, the 


Diſpute aroſe on the Sheriffs offering to adjourn it from C. to D. The 


Gentlemen apprehended, as they were Judges of the Court, i. e. Sui- 
tors, they might adjourn only, and that the Sheriff could not. Ch. J. 


and two Judges held that the Power of adjourning on the Occaſion, on 


Election of Verderors, Knights of the Shire &c. was in the Sheriff, it 


was his Court, and ſo called in Acts of Parliament, &c. But Eyre 


doubted, but admitted that the Sheriff had Power to appoint the Meet- 


ing, yet when the Court was aſſembled (it being no more than an Aſ- 
ſembly of People to exerciſe a Juriſdiction) they made a neceſſary Part, 
and the Sheriff alone could nor adjourn. Trin. 5 Geo. B. R. The King 


v. Fitz. But Eyre after wards mutavit Opinionem. Vä; 
11. Beſides the Tenants of the King, which held per Baroniam, and 


did Suit and Service at his own Court, and the Burghers, and Tenants 
in Aucient Demeſne, that did Suit and Service in their own Court in 
Perſon, (and in the Kings Court by Proxy,) there was alſo a certain 


Set of Free holders, that did Suit and Service at the County-Court; theſe 
were ſuch as anciently held of the Lord of the County, and by the Eſcheats 


F Earldoms fell tothe King or ſuch as were granted out to hold of the King, 


but with particular Reſervation, to do Suit and Service before the King's 


Bailiff, becauſe it was neceſſary the Sheriff or Bailiff of the King ſhould | 


have Suitors at the County Court, that the Buſineſs there might be diſ- 


patched; theſe Suitors are the Pares of County Court, and indeed the 
Judges of it, as the Pares were the Judges in every Court Baron, and 
therefore the Sheriff or King's Bailiff having a Court before him, there 


muſt be Pares or Judges, and the Sheriff himſelf is not a Judge, and 


yet the Stile of the Court is, Curia Prima Comitat' E. C. Milit' Vic 
Com? pred” tent? apud B. &c. So it appears by that, that the Court 


Was the Sheriff's by the old Feudal Conſtitutions, and yet the Lord was 


not the Judge, but the Pares only; ſo that even in a Juſticies, which 
was a Commitlion to the Sheriff to hold Plea of more than was allowed 
by the natural Juriſdiction of a County Court, the Pares only were 
Judges, and not the Sheriff, becauſe it was to hold Plea in the ſame 


Manner as they uſed to do in that Court. According to the Conſtitution 


of Alfred, there were to be 12 at leaſt of the Pares Curiæ of the County Court, 
| | | 5 io 


— 


— — . _ 


3 Court [Baron.] 


—_—_— 


to give d Verdict; tor if there were not 12 at leaſt conſenting in one and 
the ſame Sentence, the Plaintiff failed, and he could have no Judgment 

ol the Pares Curiæ, and this was the original of the Decemvirale Judi- 
cium in England, Gilb. Hiſt. Exch, 76, 7), 78. cap. 5. 


* 


. ä Py . 
— 
=D . 


(D. a. 3) Held. At what Time, and Place. 


This is al- I. 9 H. 3.cap. 35 FNYOUNTYT Courts are to be held from Mouth ro 
e Month, or longer, if formerly ſo uſed. | 
pe 2, 11 H. J. cap. 15. Directs howPlaints are to be entred, and the Sheriff 
09. Hall make a ſufficient Precept ts the Bailiff of the Hundred to attach, 
ſummon, or warn the Defendant to appear and anſwer the ſaid Plaints. 
Bailiff not doing his Duty to forfeit 40 5. Fuſtice of Peace may convict the 
Sheriff of fraudulent Practice. ; 5 
By this At 3. 3 E. 6. cap. 25. They are to be held every Month, and no otherwiſe. 


_ every Coun- 


ty of England, concerning the Time of keeping the County Court, is governed by one and the ſame 


Law, and there is to be accounted 28 Days to the legal Month in this Caſe, and not ac. 
cording to the Month of the Kalendar. 2 Inſt. 71. | | 


. Wedneſday. „ „ Es 
S P. and F. The Huſtings, in Truth, 7s the County Court of the Gity ; per 
Sheriff may Holt. Ch. J. 12 Mod. 396. Paſch. 12 W. 3. in Caſe of Freeman v. 
grant Re- luer. „„ 1 | | 
plevins out | | 


of it by the „ : | 3 | oy 1 
Fatute W. 2. per Holt Ch. J. 12 Mod. 320. Mich. 12 W. 3. in a Note there. 


For more of the County Court, See Crompt. Juriſdiction of Courts; 


231. to the End. —— 4 Inſt, 266. cap, 55, ——Prynn's Animady, 


on 4 Inſt, 189. 190. 


J and 8 N. 3. cap. 25. 7 hey are to be held at the uſual Place, and a 


—— 


(E. a) Court Baron. 


„ DE Cours Boren b the Court of the Lord of the Manor. 
: 3 0, 4. SEILLON 33. D. 4 1 5 
4 Inſt. 1 2. The Suitors are Judges, and the Steward but as a Regiſter. 
although the © D. 4. lacito 3. Co, Lit. 58. Co. 4. Witton 33. b. Ps 
Plea be holden by Force of a Writ of Right.———The Suitors are Judges in County and Court Ba- 


ron, as well in Writ of Right and 7 RES » as in Suits by Plaint, and not the Sheriff nor Steward. Br 
Judges, pl. 15. cites 39 H. 6. 5. Per Cur. | | 


In Court Baron the Suitors are Judges, and in the Leet the Steward is Judge; Per Fineux and 0 


8 Keble. Br. Court Baron, pl. 9. cites 12 H. 4. 16. 


A Woman may be a Free-Suitor to the Lord's Courts, but tho' it be generally ſaid, that th | 
Suitors are Judges in thoſe Courts, it is Intended of Men only. 2 lack 110 Y laid, that the Free- 


A Court Baron cannot be holden but before the Suitors, and ſometimes before the Bailiff and Suit 


ors, as by Writ. But by Plaint it ſhall be before the Suitors only, but in no Caſe without the 


Suitors ; Reſolved per tot. Cur, Cro. E 792. pl. 35. Mich. 42 & 43 Eliz. C. B. in Caſe of Pell 


v. Towers. Noy. 20. 8 C. & S. P. 5 

A Preſcription to have a Court Baron before his Steward is not good; For it ought to be Coram 
Sectatoribus ; Per tot. Cur, But peradventure he might have preſcrib'd to have a Court to be holden 
defore % Steward, but not a Court Baron. Cro, J. 582, pl. 2. Mich. 18 Jac. B R. Armyn v. 

Appletoft. | | te” Wo | > . 


The 


VWs STS 


LY 


| Littleton, Choke and Needham. Br. Judges, pl. 27. cites J E. 4. 23. 8 eiten 


it is incident. Br. Incidents, pl. 34. cites 19 H. 8. 


Croke J. Bulſt. 55. and cites the Caſes in Br. 


„ gina 9 


The King cannot alter the Juriſdiction or Judicature of the Court Baron, County or Hundred, which 
are Courts at the Common Law, nor appoint new Judges there, but he may appoint new Courts, and 
authoriſe new Judges. 6 Rep, 11. b. Paſch. 25 Eliz, B. R. ſentleman's Caſe. ——On a ri: of Right 
or upon a Juſticies, in an Admeaſurement of Dower &c. the Suitors are Judges, and not the Lord or his 
Bailiffs, or the Sheriff, though the Writ be directed to them, becauſe the Court Baron is the Lord's, 
as the County Court is the Sheriff's; By theſe Writs the Courts are not made Courts of Records. bur 
are of the ſame Nature as before; a Writ of Falſe Judgment lies in ſuch Caſe, and not a Writ of 
Error. 6 Rep. 11. b. 12. a. Paſch. 25 Eliz, B. R. Jentleman's Caſe, cites 34 H. 6. 35. 39H, 
6. 5. 3. J E. 4. 23. 4. G ER. 4. 3. b. 12 H. 7 10. K, . | FORT. 


1 — tb. 5 2 290 


3. In a Court Baron they cannot hold Plea of Debt or Treſpaſs, Its firſt In- 
where the Oebt or Damage amounts to 40s. Co. Lit, 118. Yide 8 
for this the Statute of Glouceſter, cap, 8. or the Eaſe 


of the Te- 
2 | | 5 . nants, and for 
ending of Debts and Damages under 408. at Home, as it were at their own Doors, 4 Inſt. 268, 


cap. 57. | 


4. In a Court Baron they cannot hold Plea of Treſpaſs Vi & Br. Juriſdie- 
Armis, C0. Lit. 118. becauſe this Court cannot impoſe a Fine. dun, 1 
5. Vide Hengam Pagna, cap. 3. de Jurisdictione Curie Ba- 8 F. 


6. Every Manor has a Court Baron incident to it, and every Man, as But Brook 
well of the Manor, as a Stranger, may be impleaded there in Debt or ſays, it ſeeme 
Treſpaſs if they come within the Manor, and Proceſs ſhall be as at _ m 
Common Law, that is to ſay, Summons, Attachment, and Diſtreſs, and H. 6. is 4s 
ſuch Returns as are good at Common Law,are good there, and Goods at- contrary of 
zach'd there fhall be forfeited to the Lord; And the ſame of Iflues return'd the Attach- 


there upon Default of the Parties. Per Billinge, Wangforde and Ned- Aut, Per 


ham. Br. Court Baron, pl. 1. cites 34 H. 6. 49. 5 


Davers and Choke, but this is not reported in 37 H. 6. ; 
7, In Admeaſurement of Paſture, and in every Vicontiel, as in Juſticies Br. Court 
&c. to the Sheriff, the Suitors are Judges, and not the Sheriff; Per Baron, pl. 
0 


1 Br. Juſticie 
pl. 3. cites S8. C. 


* 


8. Court Baron ſhall be held in one Place certain; Per Brian. 
Quære inde ; For otherwiſe it is uſed. Br. Court Baron, pl. 8. cites 
9. Precept by Paro in a Court Baron to diſtrain for Amercement, or Br. Proceſs, 


the like, is good without Writing; Per Cur, quod nota. Br. Court 5. 354: cites 


Baron, pl. 25. cites 16 H. 7, 14. Precept by 


OT J 3 eee eee : Prolin 
Court Baron is good without Writing. In a Court Baron the Plaintiff muſt allege a Preſcription 
to diſtrain. Brownl. 36. Anon. | Dn | 9 


ther if he grants the Manor can he reſerve the Court Baron, becauſe 


Brownl. 175. 
Hett. 3 5. Mich. 13 & 14 Eliz. Anon. S. P. 
and therefore it is not loſt, though no Court has been holden Time out of Mind. S. P. by 


Trin. 13 Jac. Brown v. Goldſmith. S. P. 


11. Action was removed out of Court Baron, inaſmuch as there were A Court 7 

1 t04 ire nl q : Baron cann 
only four Suitors, Br. Suits, pl. 17. cites the Regiſter. —— Brooke ſays, Tg goers 
out two Suits 
tors. Br, 31. 


Quere inde, for it ſeems that the plural Number, viz. two, ſaſices, and fo 


D | it 


* — ee 


LO Court [Baron.] 
Compriſe, it Was cid tos Law in the Star Chamber, in the Time of H. 8. be- 
Sc pl. 31. tween Brown J. and Lion Grocer of London. 


ires 32 H. 8. : 
If there is only one Suitor that is no Manor. Br. Manor, pl. 5. cites S. C. 


E 


. 


Court Baron 12. The Court Baron muft be holden on ſome Part of that which is with 
may beheld ;,, the Manor, for if it be holden out of the Manor it is void, «leſs a 


In any Flece Lord being ſeis'd of two er three Manors, hath uſually, Time out of Mind, 


within the 


Manor, but Rept, at one of the Manors, Courts for all the ſaid Manors, then by Cuſtom 


not without, ſuch Courts are ſufficient in Law, albeit they be not holden within the 
and ſo oa ſeveral Manors. And it is to be underſtood, that this Court is of two 
per may. Natures; the firſt is by the Common Law, and is c, Court Baron, 
the Liberty as ſome have ſaid, for that it is the Freeholder's or Freeman's Court; 
or Franchiſe, for Barons in one Senſe ſignifſy Freemen, and of that Court the Freehol- 
and thougl! ders that be Suitors are Judges, and this may be kept from three Weeks 
no Gorrt hes to three Weeks; The ſecond is a Cuſtomary Court, and that doth concern 


been held in : ; 5 
the-Manor Copy holders, and therein the Lord or his Steward is the Judge, Now, 


Time out ot as there can be no Court Baron without Freeholders, ſo there cannot 


er vet be this kind of Cuſtomary Court without Copyholders or Cuſtomary- 
adit "> holders. And as there may be a Court Baron of Freeholders only 


For it is in- without Copyholders, and then is the Steward the Regiſter, ſo there 
cident to the may be a Cuitomary Court of Copyholders only without Freeholders, 


Manor of and then is the Lord or his Steward the Judge. And when the Court 


Kiehr. Dal. Baron is of this double Nature, the Court Roll containeth, as well Mat- 


51. pl. 15. ters appertaining to the Cuſtomary Court, as to the Court Baron. Co. 
6 Eliz Anon. Litt. 58. a. EE | 1 YT 8 


Ov. 35. - 


Anon S. P. but ſ-ems only a Tranſlation of Dal. 


It may be held ſometimes in one Place, and 


ſometimes in another; Per Windham J. Cro. E. 39. Paſch. 24 Eliz. C. B. A Court for ad- 
mitting Copbolders, and where no Pleas are holden, may be held out of the Precinct of the Manor. Arg, 
| Quod fuit conceſlum per toram Curiam, | Le. 289. pl. 394. Trin. 26 Eliz. B. R. in Ld. Dacres's | 


Caſe. 


4 Inſt. 268 13. The Court Baron is act 4 Court of Record. 2 Init. 143. and 


cap. 57. St Ibid. 311. 
See pl, 13, in the Note there, | 
14. The Stile of the Court is, Curia Baronis E. C. Militis Manerii ſui 
prædicti (having the Manor's Name written in the Margin) tent* tali 
Die &c. coram A. B. Seneſchallo ibidem. 4 Inſt. 268. cap. 57, 


15. Court Barons were ordained to determine Injuries, Treſpaſſes, Debts, 
and other Actions, where the Debt or the Damages are under 40s. and alſo, 
becauſe the Lords of the Manors, and Court Barons, have given their 


Tenants their Lands and Tenements before the Statute ot Weſtm. 15 


to hold of them, and alſo becauſe Homagers of Court ought to inquire 
in this Court, that their Lords ſhall not loſe their Services, Cuſtoms, 


or Duties. And alſo it was ordained to make their Suits there, and fo 
ſhew themſelves obedient ro their Lords, and that nothing be done 
within the Manor to be any Annoyance, or hurtful to the Inheri- 
tances of the Lords of the Manors, which ſh 
of, and preſented tor the Lords of the Manors. Kitch. of Courts, 6, J. 
It was faid 16, A Court Baron by Preſcription may be pleaded to be held before the 
in 3 mg Steward, Arg. cites 6 E. 4. but if there be no Cuſtom or Preſcription ro 
bar ne Warrant it, then it muft be Coram Seneſchallo && Hectatoribus, according to 
Form of 4 H. 6. and Gawdy faid, that every Court Baron is to be holden” be- 
Pleading in tore the Suitors, if there be no Preſcription to the contrary, Godb. 
the Book of 68, 69. pl. 83, Mich. 28 & 29 Eliz, B. R. in Caſe of Lovel v. 


Entries is, 
That the '  Goltton. 


Court was OO | | | | 3 
Þolden before the Steward if the Afion be for Debt or Treſpaſs for Amercements, or ſuch perſonal Things; 
But if the Action is brought for Things Real, then it is Coram Sectatoribus. Ibid, 69.— The Suitors 


arc [udges in Real Caules, but not in Perſonal; Per Suit J. Godb. 49. in pl. 60. Mich. 28 & 29 
Eliz. B. R. Anon, ang : 


18. Ic 


ould not there be inquired 


S = ww. WW. 2 


we 
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3 
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1 ing to Cuſtom. Scroggs of Courts 39. 


— 


— * 


JJ } nt 
17. It is the common Courſe throughout the Realm, that the Amerce= 
ments in a Court Baron are aſſeſs'd by the Steward, Cro. E. 148. pl. 1. 


8 


Paſch. 42 Eliz. B. R. Rowleſton v. Alman. 


18. A Man cannot have a Court Baron by Preſcription, it being inci- Noy 20; 
dent to the Manor; but he may by Preſcription enlarge the Authority 8 -1 _ 
thereof, as to hold Plea above 30 8. &c. Per tot. Cur, Cro. E. 192. pl. has” whos 
35. Mich. 42 & 43 Eliz. C. B. Pell v. Towers, the Court 


Baron by 
Preſcription may hold Pleas to the Value of more than 40 s. it is then a Court of Record; and if 
there be Error it ſhall be redreſſed by a Writ of Error, and not by a Writ of Falſe Judgment; : 


19. The Court by Cuftom may be held before the Steward, as the Court 
of Weſtminſter; Per Cur. And per Vaughan it is held before the 


Steward, though the Suitors are Judges. 2 Jo. 22, 23. C. B. Eure 


v. Wells. „ | 
20. Debt was brought for a Fine ſet upon the Defendant by the 
Homage at the Court Baron, grounded upon a Cuſtom to make Laws for 


regulating their Common, and inflicting a Penalty on ſuch as did in- 


cloſe at inconvenient Times; and a Wager of Law was offer d there, 


and Judgment is there for the Defendant; For of common Right the 


Homage has no Right to 1mpole a Penalty for ſuch private Offences, but 
it is only by Cuftoin that they can do it; cites 5 Co. Chamberlain of 
London's Caſe, Mo. 246. Leon. 203. The Caſe indeed is not well 
reported, but upon comparing the Books together, it appears the 
Wager of Law was not admitted in that Caſe. Per Hole Ch. 1. 1. 


Mod. 614. Hill. 13 W. 3. in Caſe of the City of London v. Wood, cites 


Co. Ent; 118. 5 : Ep Tn - 
21. A Court Baron con/its of the Lord, Tenants, Steward and Bailiff, 
within the Manor, and is ſometimes called the Copyholder's Court, eſpeci- 
ally when it is for Trial of Titles of their Lands, for taking and paſ- 
ling Eſtates, Surrenders, Admittances and Grants; and herein the Lord 


or his Steward is Fudge, (as the Cuſtom of the Place is) yet the Court is 


ſometimes called the Freeholder's Court, when the Actions and Proceedings 


are for Trial under 40s. and is ſomething like a County Court, and 


the Proceeding much the ſame, and was without Doubt granted to the 


Lord originally by the King; but now moſt are by Preſcription, and 
are commonly held once in three Weeks, and may be as often as the 


Lord or Steward thinks fit, who is ſupreme Judge in Law and Equity, 
and is obliged to regiſter all Records of the Court, and other Proceed- 
ings between Lord and Tenant, and between Tenant and Tenant, and 
to be indifferent between them; and when ſuch Court is to be kept the 
Lord or Steward ſends his Warrant at fix or more Days Notice, accord- 


7 


22. When a Court Baron ſhall be held. See Court (G) pl. $. 


-—_—— < . 
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(F. a) Court Baron. ] 
What Things it may do. 


1. IF aan tecovers in a Court Baron, they have not Power to * Br. Court 

make Execution to the Plaintiff of the Goods of the Detendanr, 5 pt 0 
but they may diſtrain him, and retain the Diſtreſs till Satisfaction. & 5 P per 
* 4 . 6. 17. + b. 22 All. 72. = tot. Cur. ac- 

| | | | cordingly ; 
But Brooke ſays, Quære of this Matter; for it is uſual to tax the Sum by the Suitors of the Court 
. alhgned by the Steward, and then to award a Leyari Facias, which is in Nature of a Fieri Facias; 
„„ | 5 but 


5 Court [ Baron.] 


but Brooke adds, Quære if by Cuſtom, or by the Common Law ? Br. Court Baron, pl. 7. cles 
S C. but Brooke ſays, where the Uſe is to make Levari Fac' this is good by Cuſtom, as it ſeems to him, 
but then it ou to be pleaded accordingly, as it ſeems. : = 

+ Br. Execution, pl. 80. cites S. C. accordingly, but Brooke ſays it ſeems, that where it is other- 
wiſe uſed it is well, as by Levari Factas. Fitzh. Execution, pl. 110. cites S. C. by Thirne, 
and alſo cites 4 H. 6. accordingly. — Adjudged, that a Bailiff of a Court Baron, upon Judgment 
there given, and a Levari Facias awarded, cannot ſell the Goods, and fo levy the Monies, without 
| ſpecial Cuſtom, Noy 17. Hill. 3 Jac. B. R. Trye v. Burgh. Ibid, cites 4 H. 6. 17. and 38 E. 
3. 3. that he may deliver the Goods to the Recoveror, and that the Lord may ſell a Diſtreſs taken 
for a Fine. You may add any thing to a Court Baron by Preſcription, as to ſell Goods taken in 
Execution upon a Judgment; Per Walmſley. Noy 20. in Caſe of Pell v. Towers. 155 | 


_— 


By. Eaceu-.” © Upon a Recovery of Damages in d Court of Ancient Demeſne, 


rions, pl. 26. upon a Writ of Right, tf Execution be granted, the Batltff of the 


cites S. C. 


& S P. by Court may take and ſell che Cattle of the Defendant. 7 I), 4. 27, 
Huls, and | | | | | 


that in ſuch Caſe he may take the Beaſts of the Defendant in any Land held of the Manor, though it 


be Frank-Fee Land, Quod non fuit negatum. 


3. 19. 6 E. 1. B. R. Rot. 8. per Juditium Cutie, Curia Bars: 


nis non habet poteſtatem placitandi de aliqua Tranſgreſſione in parco 


vel in Chacea de feris Beſtiis, niſi quis inveniatur cum Manuopere. 
4. Dill. 7 E. 1. B. Rot. 13. Juratores dicunt, quod Alicia, quæ 
* Fol. 544 flit Uxor Ade poſt Mortem Adæ finem fecit cum T. W. de quo 
A pred? Ada tenet ſua (*) Tenementa, per 225. pro dote ſua habenda, & 
poſtea, quia præd' Alicia dixit, quod prædict' T. W. injuſte prædict' 


Pecuniam ab ea extorſit, amerciavit ipſam in Curia ſua primo ad dimi- 
diam Marcam, and poſtmodum ad 10 8. pro Detamatione illa; upon 
which Verdict Judgment is given. Et quia prædict' T. W. non 


potuit nec debuit de Jure in Curia ſua de Aliqua Defamatione placitare, 


nec aliquem pro ea amerciare, conſideratum eſt, quod predicta Alicia 


recuperet Pecuniam prædict' fic extortam verſus prædict' T. W. & 


I. W. in Miſericordia. 5 
S. F. Br. 5. It was admitted in a Replevin, that upon Recovery of 38 8. in a 


Court Ba. Court Baron, the Officer may deliver to the Plantiff the Beaſts of the De- 


2 K. 4 fendant in Execution. Br. Court Baron, pl. 5. cites 38 E. 3 3. 


10. 6 Where a Man makes Fine in Court of Record, there in Court Baron, 
the Party for ſuch Offence ſhall be amerced. Br. Court Baron, pl. 20. 
cites F. N. B. 73. : „ 5 5 


0 


Slitors. Br. Court Baron, pl. 20. cites the Regiſter, fol. 11. and F. N. 


B. fol. 239. 


8. Treſpaſs Vi & Armis does not lie in Court Baron, but there the 


Party may have Superſedeas. Ibid. 


9. It a Man divides a Debt of 201, or the like, in a Court Baron, into 


ſeveral petit Sums under 408. of this the Party may have Superſedeas ; 


and it ſeems, that of this the Detendant may wage his Law by Con- 


ſcience, tor there is no ſuch Contract, and Action of Damages above 4os. 
does not lie in a Court Baron, Br. Court Baron, pl. 20. cites F, N. 
B. 239. 


his Franktenement, or the like, or claims the Plaintiff to be his Villein, 
or the like, the Court ſhall ceaſe, and if they proceed Writ of Falſe 
Judgment lies. Br. Court Baron, pl. 21. | 
Cro. E. 255. 11. In a Court Baron 0 Goods can be forfeited for Default of Appearance 
pl. 13 Go- upon the Diſtreſs 3 tor Diſtreſs is only in nature of a Pledge to be ſafely 
merſale.v. a kept; And in Court Baron the Proceſs is Diftreſs infinite only, and not an 
5 1 847 * Attachment ; Per Cur. and cited 33 and 34 f. 6. And judgment ac- 
ae thugh cordingly. Yelv. 194. Mich. 8. Jac. B. R. Gomerſall v. Medgare. 
#t cas in the | | | 
&ing's Manor and Court Baron, yet the Beaſts ceuld not be ſold. — Bulft, 52. Hewett v. Norborough, 


J. Parol was removed out of Court Baron becauſe there Was only four 


10. In Treſpaſs in County, or Court Baron, if the Defendant pleads 


Haas 
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Court [of Hundred. + 
8. b. and ſeems to be S. C. and though this being the King's Manor, it was urged, thar this was 
not merely a Court Baron, but a Court of Record, and that it is Curia Domini Regis Manerii ſul 
de Dunſtable, yer all the Judges contra Williams held the Goods not forfeited, and the Sale not 
good, and Judgment was entered for the Plaintiff. — 2 Roll Rep. 493. Hill. 22 Jac. B. R. in 


Caſe of Turberville v. Tipper, it was agreed, that the Proceſs in Court Baron is Summons, Attach- 
ment, and Diffreſs. | 


— 


(F. a. 2) Original of Hundreds, and Hundred 
1 Courts. e 


1. FOunties were too great to meet upon every Occaſion, and every 
1 Occation too mean to put the whole County to that Charge and 
Trouble, and this induced Subdiviſions; the firſt whereof is that of 
the Hundred, now, and alſo anciently ſo called, but as ancient (if not 
more) is the Name Pagus; For the Hiſtorian tells us, that the Ger- 
mans, in the executing their Laws, a Hundred of the Freemen joined 
with the Chief Lord per Pagos Vicoſque, and in railing of Forces 


a Hundred were ſelected ex ſingulis Pagis, which firſt were called Cen- 


tenarii, or Hundredors, from their Number, but uſed for a Title of 


Honour like the Triarii. And as a 2d hereunto I ſhall add that Teſti- 


mony of the Council at Berkhamſtead, which ſpeaking of the Reduc- 
tion of Suits from the King's Court ad Pagi vel Loci Præpoſitum, in 
other Places it's rendred to the Governors ot the Hundred or Borough; 
And at this Day in Germany their Country is divided into Circuits 


Centen or Canton, and Centengriecht, and the Hundredere, they call 
Centgraven or Hundred-Chiets, whether for Government in Time of 


Peace, or for Command in Time of War, the latter whereof the Word 
Wapentake doth not a little favour; amongſt theſe one was, Per Eminen- 

tiam, called the Centgrave or Lord of the Hundred, and thereunto 
elected by the Freemen of that Hundred, and unto whom they granted 
a Stipend in the Nature of a Rent, called Hundred-Serttena, together 


with the Government of the ſame. The Diviſion of the County in this 


Manner was done by the Freemen of the County, who are the ſole 
Judges thereof, if Polydore's Teſtimony may be admitted, and it may 
ſeem moſt likely, that they ruled their Diviſion at the firſt according 
to the Multitude of the Inhabitants, which did occaſion the great Ine- 
quality of the Hundreds at this Day. The Government of the Hundred 
reſted at the firſt upon the Lord and the Hundredors, but atterwards, by 
Alfred, they were found inconvenient, becauſe of the Multitude, and 
were reduced to the Lord or his Bailiff, and 12 of the Hundred, and theſe 
12 were to be {worn, neither to condema the Innocent, nor acquic the 


Guilty. This was the Hundred Court which by the Law was to be 


holden once every Month, and it was a mixt Court of Common Pleas, and 
Crown Fleas; tor the Saxon Laws order, that in it there ſhould be done 
Juſtice ro Thieves, and the Trial in divers Caſes in that Court is by 
Ordeal. Their Common Pleas were Caſes of a Middle Nature, as well 
concerning Eccletiaſtical Perſons and Things, as ſecular, for the great- 


er Matters were by Commiſſion, or the Kings Writ removed. All 


Frecholders were bound to preſent themſelves hereat, and no ſooner did 
the Detendaut appear, but he anſwered the Matter charged againſt him, 
and Judgment paſſed before the Court adjourned, except in Cafes where 
immediate Proot was not to be had, albeit it was holden unreaſonable 
in thoſe Days to hold ſuch haſty Proceſs, and therefore the Archbiſhop 
ot York preters the Ecclehaſtical, or Canonical way before this. Lait- 
ly, in their Meeting, as well at the Hundred County Court, they re- 
taiucd their ancient Way of coming armed, Bacon of Government, 63, 
£9. Cap. 25. Os | 8 ; 
E | 3. In 


ou ͤ —o—  w_— 


—— 


14 Court [of Hundred. 
2. In King Alfred's Time the Kingdom was in Groſs, and then divided 
into Counties and Hundreds, and all Perſons then came within one 
Hundred or other, and then the King's Relations had the Government 
of them, and therefore they were called Conſanguinei, and fo are the 
Earls, Lord Lieutenants &c. at this Day; and then, when the Office 
became troubleſome, there were» ordained Vicecomites, waich Name 
remains to this Day, and the others continue to be called Conſanguinei, 
but have no Power in the County, having only the Honorary Name of 
Earls, or Comites of ſuch or ſuch a County &c. And tor the better Go- 


vernment of theſe Counties, the Vicecomites had rwo Courts, but out 
of thoſe the King granted Petty Leets, and Court Barons, but the 


Tourn of the Sheriff had the ſuperintendent Power, they being derived 


out of the Sheriff's Tourn, as in Dy. 13. And then, afterwards, the 
King granted away ſome Hundreds in Fee-{imple, and ſome Franchiſes, 
and the laſt excluded the King utterly, but the Hundreds granted in 
Fee were not wholly exempt. On this aroſe ſome Confuſion, and the 
Parliament hereon took Notice, that the Execution of Juſtice was by 


this much interrupted, and therefore came the HHatute of 9 E. 2. that 


Sheriffs ſhould be ſufficient Perſons; and have Lands in the County, 


and fo be able to anſwer both the King and Country, and that Bailits 
and Farmers of Hundreds ſhould be ſufficient Men. And at this Time 


Hundreds were grantable for Years, Then came the Hatute of 2 E. 3, 


cap. 4, and 5. that Sheriffs ſhould continue but tor one Year, but this 
took not away the whole Inconvenience, for the Crown ftill granted 


away Bailiwicks and Hundreds for Lives at Rents on ſuch exceſſive 
dear Rates, that made them endeavour to make up their Money by un- 
lawful Means, and thereon came the Statute of 2 E. 3. cap. 12. and 14 


E. 3. cap. 9. By the firſt it was enacted, that all Hundreds and Wapen- 


takes granted by the King, ſhall be again annexed ro the County, and 
not ſevered ; and by the other Statute, that all ſhould be annexed, and 


the Sheriff ſhould have Power to pur in Bailiffs, tor which he will an- 
ſwer, and no more ſhall be granted for the future; And one Reaſon of 


this was, becauſe the King granted away Hundreds, and abated not the 
Sheriff's Farm; Arg. 2 Show, 98, 99. pl. 98. Paſch. 32 Car. 2. B. R. 
in Caſe of Cade v. Ireland, „ „ 


9 — 


ce The... (G. a) The Hundred Court Juriſdiction. 


Hundred. 


Br. Cuſtoms, I. IN an Pundred Court they may ſwear 12 Freemen to preſent a a 


pl. 28. cites a Thing. 39 E. 3.35. 6. . „ 
S. C. 2. In an hundred Court they cannot hold Plea of Debt or Treſpaſs 
where the Debt or Damages amount ro 408. Co. Lit. 118. 
3. In an Hundred Court they cannot hold Plea of a Treſpaſs Vi 
& Armis. Co. Lit. 118. | | 


Br. Cuſtoms, 4- By Uſage a Man may be amerced for not bringing a Porpoiſe, or 
pl. 28. cires other Royal Fiſh, that he finds in the Parich, tothe Manor of the Hun- 


S.C. but dred, where he ſhould have 12 d. for his Labour, though the Lord 
bat gh of the Hundred hath a Property in the Thing for which the Amerce⸗ 
nied nor ment is. 39 E. 3. 35. b. | 1 
CE M — Wo SE EL 

but that the Cuſtom may be allowable. 


| 5. Note, 
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Note, that for Amercement in the Hundred the Lord may diſtrain 


the Beaſts of the Offender throughout all the Hundred, tho' they are not in 


the Land of the Party. Br. Court Baron, pl. 13. cites 2 H. 4. 24. 

6. Hundred cannot try Iſue by Inqueſt; For the Lord cannot compel 
his Franktenants to ſwear. Br. Court Baron, pl. 23. e | 

5. This is no Court of Record, and the Suitors are hereof fudges; Of the 2 Inft. 143. 

Antiquity and Juriſdiction hereof, vide Magna Charta, and as the Leet and Ibid. 
was derived our of the Tourn for the Eaſe 4 the People, ſo this Court of 311. S. P, 
the Hundred, for the fame Cauſe, was derived out of the Court of tbe 
County, and is a Court Baron in his Nature. 4 Inſt. 26. cap. 56. 

8. The ile of this Court is Curia E. C. Militis Hundredi ſui de B. in 
Com. Buck, tent”. &c. Coram A. B. Seneſchallo ibidem. 4 Inſt. 267. 


cap. 56. 


9. By the Statute of 14 E. 3. Hundreds (except ſuch as then were of 
Eſtates in Fee) are rejoined (as to the Bailiwick of the ſame) zo the 
Counties, and all Grants made to the Bailiwick of Hundreds, ſince 
that Statute, are void, and the making ot the Bailiffs thereof belong to 
the Sheriff, tor the better Execution ot Juſtice, and of his Office; And 
ſo it was reſolved by the Lord Treaſurer Lea, and all the Barons of the 
Exchequer, and ſo decreed in the Exchequer Chamber between Forte- 
ſcue ot Buckinghamſhire, and the Sheriff of the ſame Tourn, 2 Car, the 
Plaintiff having of late divers Hundreds granted to him for Life in the 


County of Bucks, reſerving a Rent, which the Sheriff diſallowed, and 


put in Bailiffs of his own ; And a Commandment was given to the Court 


by the Attorney General, to avoid the like in other Counties, for that 
they were agalalt Law, and belonging to the Office of the Sheriff, and 


were Occaſions of Delays and Hindrances of Juſtice. See the Statute of 
W. 2. cap. 36. againſt Procurement of Suits in this Court. 4 Init, 267. 
110. In the Hundred Court the Suitors are the Fudges, and not the 
Lord, tho' the Writs (when the Proceedings are by Writ) are directed 
to him, which is, becauſe the Court is his, and the Profits belong to 


him, and he is to fee Juſtice done. 6 Rep. 11. Paſch. 25 Eliz, Jen- 
tleman's Caſe. 


11. One ſued in B. R. for Coſts given in the Hundred Court which 
was under 40 8. and declared, that the Court was held before the Ste- 


ward Secundum Conſuetudinem Manerii prædicti. Exception was taken, 


that the Steward is not Judge in ſuch Court, but the Suitors; But per 


Cur. a Steward by a Cuſtom may be Fudge in a Hundred Court, and that 


ſo it had been held; And here the Plaintiff has declared upon the Cuſ- 
tom, the Declaration being Secundum Conſuerudinem Manerii; and a 


Man may ſue here in B. R. for a Sum under 40 8. As if 10s. Coſts be 


given in any Suit here, he may ſue for them in B. R. Le. 316. pl. 444. 
Paſch, 40 Elz. . En Toons N 
12. It was argued by Mr. Holt, that the Execution in the Hundred , Keb. 126. 


Court is by Diſtringas, and not by Levari Facias, and divers Books were pl. 44. S. C. 


cited to that Purpoſe; ſed non allocatur; For where the Books ſpeak of a per Cur. ac- 
Diftringas, it is intended of a Levari Facias, becauſe a Diſtringas, and ſo cotdinglyj. 


in Infinitum, would be endleſs in an Execution, 2 Lev. 81. Hill, 24 ee Ml 
and 25 Car. 2. B. R. in Caſe of Doe v. Parmiter. . © the proper 


| | | 2 3 Proceſs of 

a Hundred Court, but a Diſtringas; but Levari may be by Giſtom; Per Holt Ch. ]. Mod. 44. 
Trin. 1 Ann. B. R. Anon. S. P. and generally all the Hundred Courts in England have ſuch 
a Cuſtom; but the true Common-Law-Proceſs is a Diftringas. 7 Mod. 1. Paſch 1 Ann. B. R. 


Anon. —— 1 Salk. 201. pl. 3. S. P. and ſeems to be in S. C. 


13. In Treſpaſs the Defendant juſtified by Levari Facias awarded by 
the Steward, and ſealed by him in a Hundred Court held before the Ste- 
ward and Suitors; Per Cur, The Sealing of Proceſs by the Steward is 

ſut- 


F 

| 
i 
| | 
) 
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is ill, and Judgment for the Plaintiff on Demurrer; But Coram Sed ato- 
ribus per B. Seneſchallum {had been well enough} 3 Keb. 11), pl. 29. 
Hill. 24 Car 2. B. R. Doe v. Parmiter. 1 : 
14 Treſpaſs for taking his Horſes ; The Defendant 7u/ifies by Virtue of 
a Recovery in a Hundred Court before F. S. Seneſchallum Domini Regis, 
and that a Levari Facias iſſued out, and by Virtue thereof he prout Miniſter 
Curiæ did ſeiſe the Horſes upon that Execution. The Plaintiff replies, and 
ſets forth the Statute of 14 E. 3. 9. and avers, that this Hundred was not 
granted in Fee at the Time of making of that Statute; and the Queſtion in- 
tended was, How far that Statute ſhould extend, and what Hundreds 
| ſhould be annexed to the Sheriffwick by that Statute 2 Baldwin pro 
Quer' agreed, that the King might have Hundreds, and ſo might a Sub- 
ject, but then they muſt be ſuch as were in the Hands of a Subject in 
Fee at the Time of the making of that Statute. Atkins ſaid, Lord Ch. 
J. Hale's Opinion was, in this Caſe, that it extends to ſuch only as had 


been granted out fince the Statute 10 E. 1, But per tot. Cur. that cannot 


come in Queſtion here; for here being a Court de facto, the Plaintilf 


ſhall not in this Action try the Title of the Owner, and it is all one as 


it there be a Diſſeiſor of a Manor, and a Recovery in that Court Baron, 


the Officer may well juſtify executing the Proceſs; tor he that is in 
Poſſeſſion is Dominus pro Tempore, and if they would try the Title it might 


be by Ou Warranto, or Action on the Caſe ; and tor chat Reaſon they all 
gave Judgment for the Defendant. Freem. Rep. 204. pl. 207. Mich. 
1675. Ward v. Bent. 55 e 


For more of the Hundred Court, See Crompt. Juriſdiction of Courts, 
231. to the End. — 4 Inſt. 26. cap. 56. — And See tit. Hun- 


dred. 7 


— 


(H. a) Pieporoders. 5 


1. 12 every Fair Court of Piepowders belongs of Right. 17 


E. 4. Cap. 2. 


2. Mirror de Juſtices, Fol. 3. Cap. 1. Sect. 3. That from Day to 
Day the Right of Strangers, Plaintiffs, in Fairs and Markets 


be halten d, as of Duſt, according to the Law of Merchants. 


Ras mw 3. 17, Ed. 4. cap. 2. teciting, Thar divers Perſons coming to Fairs 
withſtand be grievouſly vexed and troubled in the Court of Piepowders by teigned 


ing ſuch 
Oath made 


Actions, and alſo by Actions of Debts, 'Treſpaſſes, Feats, and Con- 


| by the Plain- tracts, made and committed out of the Time of the ſaid Fair, or the 


tiff, the uriſdiction of the ſame, contrary to Equity and good Conſcience &C. 
Defendant he it enacted, That no Miniſter of any ſuch Court of Piepowders 


may offer 


ſhal I hold any Plea, without Oath made by Plaintiff or his Attorney, 
an Tſſue to | 7 : * ; Yo 
the contrary, that the Contract, or other Feats contained in the Declaration were made 
17 EA within the Fair, and within the Time of the Fair, and within the Ju- 


Cap. 2 Par. riſdiction and Bounds of the ſaid Fair. 1 N. 3. cap. 6. 


This Statute Was made perpetual by the 1 R. 3. Cap. 6. 


6 Rep. 12 4. The Steward is Fudge of this Court; For it is a Court of Record. 

a cites 8 C. Br. Juriſdiction. pl. 111. cites 6 E. 4. 3. 

according ly, . | - e | ? 

and 7 E. 4. 23. e Br. Error, pl. 162. cites 6 E. 4. 3. and 4 E. 4. 23. that of Error in Court of Pie- 

powders lies Writ of Error, and not of Falſe Judgment, which proves that it is a Court of Record, and 

this per Littleton, quod non negatur, —— 4 Inſt, 292, cap, 60. | | 
5, This 


ſufficient, but the Court being ſaid to be Coram Seneſchallo & SetFatoribus, it 
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. T. This Court is a Court of Record if it may hold Plea of any Sum over S. C. cited 
5 40 5. adjudged and affirmed in Error, Jenk. 132. pl. Jo. cites 13 E. 4. 2 Puls. 23. 
: 8. D. 133. F. N. B. 18. 
6. In the Court of Piepo ders the Plaintiff or his Attorney ſhall be exa- 

R mined by Oath if the Matter ariſes within the Fair, and the Defendant 
ma plead that it ariſes in a Foreign Place. Br. Juriſdiction. pl. 119, cites 

3 1 R. 3: cap. 6. | : 
7 7, This Court 1s * incident to every Fair and Market, as a Court Ba- * It is inci- 

ron, to a Manor, and is f derived of two Latin Words, as is apparent, dent, and 

of and fo called, becauſe that for Contracts and Injuries done concerning 99 <1 
8 the Fair or Market there ſhall be as ſpeedy Juſtice done tor Advance- Fair, reſerv- 
of ment of Trade and Traffick, as the Duſt can fall from the Foot, the ing this 
0 Proceeding their —_ de Hora in Horam; And therefore Bracton faith, Court, 
15 Item propterea qui celerem debent habere Fuſtitiam, ſicut ſunt Mercatores ag 
1 quibus exhibetur Fuſtitia Pepoudrons Sc. 4 Inſt, 22. cap. 66. Br. 1 

: | : | | | | | dents, pl. 34. 
Tel cires 19 H. 8. —- Fin. Law, 8vo. 15. cites 8. C, — Brownl. 175. Trin. 13 Jac. N . 6833. 
or ſmith, S. P. Bulſt 55. S. P. by Croke ] | | 
5 I Jevk. 132. pl. 70. ſays it is called Curia Pedis Pulverizati, becauſe of the Confl t People, 
0 who, by their Motion, raiſe Pulverem vel Lutum. d | CO ir owes 
22 8. And there may be a Court of Piepowders by Cuftom without Fair or 
v; | Market, and a Market without an Owner. 4 Inſt. 272. 9 8 
ill 

(I. a) Piepoꝛders. What Action lies there; And 

N — tor what. „ 


t. I one ſlanders another, who trades in the Market, in any Thing “ Cro. E. 
—— which concerns his Trade, the Action lies in the Court of 7s, pl. 2. | 
Te Piepowders, but the Words ought to be ſpoke * in the Market, 8 5 
and not betore; But ik the Words do not concern any Thing rouch- KS. 5 
ing the Marker, the Court hath not Jurisdictton. Co. 10. 73. Mo. 624, 


: pl. 8 54. S. C. 
Dall v. Jones. 5 2 15 & 8. P. held 
accord ingly.— 8. C cited Mo. 831, in pl. 1116. —4 Inſt. 242, cap. 60. cites S8. C. & 
N 5 P. adjudged ——S. C. cited 2 Bulſt. 21. — An Action upon the Cale for Handerous Words, 
| brought in a Court of Piepowders, for Words ſpoken long before the Court was held, adjudge1 there for 
0. the Plaintiff, and affirmed here in a Writ of Error, becauſe the Court was laid to be beld by Preſcrip- 
ts ion. 2 Bulſt. 23. cites 8 Jac. White v. Snow. Ts e 


2. Mo Action lies upon a Contract made at a Fair before. D. 3. 
Ir ß 
J. An Action of Treſpaſs fir an Aſault and Battery, was brought in 
a Court of Piepowders for an Aſſault done long before, and well main- 
rainable. 2 Bulit. 23. cites HMKI. 33 Eliz. Chambers v. Pert 25 
4. Though it be the King's Court, yet Debt on a Penal Law ſhall 
not be brought there. Bur becauſe they have Power to hold Pleas in 
Actions of Debt, and fo had Colour to hold Plea, in ſuch Action a 
Judgment given therein is not void, but voidable by Error, Cro. E. 
530, pl. 59 Mich. 38 & 39 Eliz. C. B. Wilkinſon v. Netherſol. 


5. A Piepowder Court may be as well to a Market as a Fair, it has no Mo 623, 
FuriſaitT ion of any Matter but what happens in the Market the ſame Day. 624, pl: 


Cro. E. 773, 774, pl. 2. Mich. 42 & 43 Eliz. B. R. Howel v. Johns. ny] ho 
2 5 | | „ | C. & S. P. 

and alſo it may be by Cuſtom of a City or Place, where there is no Fair or Market at that Time, and 

cnes 13 E. 4. 8. | 8 | 


I 1 


ae * 
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42 & 43 Eliz. B. R. Howell v. Jones. 
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7. Court of 6. The juritdiction thereof conliſteth in four Conclu/zons. | 
3 1/7, The Contract or Cauſe of Action mult be in the ſame Time of the 
9 ids ſame Fair or Market, and not before in a former. : 
neident to a | _ : 

Fair, yer, 244% It mult be tor ſome Matter concerning the ſame Fair or Market, 
by Cuſtom done, complained on, heard and determined. 

it may be in 3447, Ir mutt be within the Precint# of that Fair or Market. 

3 athiy, The Plaintiff muft take an Oath according to the Statute of 
may be by 1) E. 4. 2. but that concludeth not the Defendant. 4 Inſt. 22. 


the Cuſtom 5. And all this was reſolved add adjudged in a Writ of Error, 


ofa Cuy or brought by Hall v. Jones, and the Caſe was this; Jones being Regiſ- 
ter of the Biſhop of Glouceſter, brought an Action upon the Cale in the 


Place where 


there 15 no | ng a , 
Fair or Court of W belonging to the Market in Glouceſter, againſt 


Marker at Hall for theſe Words, Maſter Fones and his Clerks have by Colour of his 
the TIE, Office extorted and gotten zoo l. per Annum by unlawful Means, for many 
Dad art together, above their ordinary Fees, for proving Teſtaments, and 


fore, though“ "OR 6 
af as granting Adminiſtrations 3 And Not Guilty being pleaded &c. it was 


the Court tried and adjudg'd for rhe Plaintiff; and divers Errors were aſſigned, 


was intitled, but the Judgment was reverſed for theſe Errors following; 


Curia Pedis | Mk. . bY . TO. . 4 | 
palverizati.” ., I, T hat this Court of Piepowders being incident to the Market, 


ratione Mer- bath no Furiſdliction but of ſuch Things as concern the Market, and theſe _ 


cari &c. an flanderous Words did in no ſort concern the Market, but if one ſlander 
Exception the Wares of any in the Market, whereby he cannot make Sale of them, 


tereto 2/5 an Action doth lie in that Court. a 5 
eee 24ly, It appeared in the Record that the Words were ſpoken the Day 
Record ſaid before the Market, and no Action lieth in that Court but for an Injury 
Saen within the Juriſdiction of the Court done, complained on, heard and 
ecundum | 
Conſuetudi- 


Obs 624, as well to a Market as to a Fair. 4 Inſt. 22. 
J. 8 54. | 


Paſch 42 Eliz. B. R. Hall v. Jones, cites 13 E. 4. 8. Cro. E. +573. pl. 2. Howell v. Johns, 
S. C. bur ſays nothing of the Secundum Conſuetudinem Civitatis, and Judgment was revers'd. Mo. 


831. pl. 1116. cites S. C by the Name of Powell v. Jones, as adjudg'd, that the Action does not 


lie, unleſs the Words were ſpoke in the Market or Fair... S. C. cited Arg. 2 Bulſt. 21. that 
the Judgment was reverſed for the Errors mention'd as above in 4 Inſt. 272. —— 8. C. cited D. 132. 


b. Marg. pl. 80. that Judgment was reverſed, 


It is only for 8. Contracts, Batteries, and Aſſaults are determinable in a Court of 

op hug Piepowders, but not Actions of the Caſe for Words ; For that theſe do 
aug for 17:4. not difturb the Market; Per Fleming Ch. J. 2 Bulſt. 24. Mich. 10 
ters ariſing Jac, in Caſe of Goodſon V. Duffil. | GE 5 | FI 


within the 


Market, and by occafion of the Market, as Batteries or Diſturbances happening there. But if the Words 


were by Occaſion in the ſame Market, it might perhaps be otherwiſe, Cro. E. 193, pl. 2. Mich. 


— 


— 


5 (K. a) [A Court of Piepowders. ] Of what Things and 


Actions it may hold Plea. 


1. X7 IDE Mirror de Juſtices 16. b. cap, 1. Sect, x5. of what 
"Actions they ſhall hold Jlea. 


Where the 2. A Court of Ptepowders belonging to a Fair cannot hold Plea 


Court is3s ok Obligations, for this is ordained for Things ariſing in the Fair. 
"ty co the SPICY, 10 Jac. B. N. between 009/22 and Dufield per Curiam, 


only ro the 
Fair, it can- 


determined on the ſame Marker Day, the Proceedings being de Hora in 
nem Civita- Horam, and within the Precinct of the Market. And herewith agreeth 
tis. Mo. 3. Mar. Dier 132. And it was reſolv'd, that this Court was incident 


7 


3. Wer 


4 
* A 
8 : 
X] 
"us 
5 
of N 
* 
Fl 
* gt 
N 
* 
"To 
WY, 
wt 
1 
7-4" 
* N 
WV 
N. EF 
"IS Þ 
- ho 
5 1 
N 
_ 
Wee: 
7 
1 
N 
wh — * 
” 20 
. 
7 ted 
3 
Ne 
1 
1 
273.9 
n 
1 
Tt 
= 
2 
—— 
watts, 
+26 ms 
3 
1 
1 
Fd, : - 
oa 
„ 
va Fry 
A #3 
F 
1 
.. 
2 5 
. 
e 
Jo rt 
AaK 
ee 
77 
. 
74 
N 
n 
e 
* 
. 3 
* Te al 
{its 
SENG 
pl 2 of 
3 
e 
IE) 
2 
N 
5 > *% 
7p. 
Wa * 
23 
. 
PER 
Fey 
N. 4 9 
1 
2 
2 
8 
n 
1 
N 
F 
D 
N 
a 
© 3p 
pe Leg 
. | 
JF.» 
SF 
7 
SY 
TRE, 
9 + 
"a OY 
ext; 
MTS 
Fr 
on 
ee 
92 
. 
1 
55 
4 10 * 
AF. 
A 
. 
Es 
9 SY 
. 
F HE 
* Ko 1 
5 7 
N 
Bs i 
"IE 
. 
EI 
WCET? 
"ES 
2 
* 8 q 
5 
7 
8 
"I 3; 
. 
8 
3 
3 
* mw. 
9 
nd 
8 
4 * 
5 
3 
3 
15 
Ps 
« 


Mt - | uw, . am; — ⁰m m ͤũ - AE Ee EE 


pa — — ad 


J 


QA M2 6 a©(O I wu 


of the Fair, cannot be a good Steward of it; Agreed per Cur. 2 Show, 181. 


ket. Br. Error, pl. 171. cites 13 E. 4. 8. 


Mich. 38 and 39 Eliz. Anon. 


no Plaint was then entred, it is erroneous, Jenk 211. pl. 48. 


I I EET 


8 — — 


Court [of Piepowders.] 19 
z. There may be a Court of Piepowders by Preſcription without ot bold = 
a Fair or Market, that may hold Plea of Obligation by Preſcription. . 
Mich. 10. Jac. B. R. between Goodſen and Dufficld, reſolved per Things hap- 
Curlam. pening be 
ore tne 


Fair; but where it is by Preſcription it may hold Plea of an Obligation &c., though it appears that 
the Obligation was made in the May before the Fair. Mo. 830. pl. 1116. S. C. Oro. J. 313. 
pl. 14. S. C & 8 P. reſolved, that they may be by Cuſtom in Vills and Boroughs for any Cauſes, as 
Debts upon Bonds, or otherwiſe, or any Cauſes done at any Time, being tranſitory and Perſonal, and 
ſo they are in divers Cities, as Briſtol and Glouceſter, and a Record was cited Mich, 8 Jac. Rot. 
146. in Caſe of Uhife v. unt, where ſuch a Judgment in Glouceſter was affirmed to be good; and 
Hill. 33 Eliz in Caſe of Perd v. Chambers, where ſuch Cuſtom was alleged to be in Canterbury, 
and held good, — 2 bulft. 21. S. C. & S. P. held accordingly ; and Ibid 23. Arg. cites the Ca- 
ſes of Chambers v. Pert, and White v. Yow. = * S. C. cited D. 132. b. Marg. pl. So. as ad- 
judged accordingly. Ibid. cites Mich. 33 & 34 Eliz. Parker v. Mnely, where Error was 
brought on the Recovery had by Onely againſt Parker, in Debt for Performance of Covenants in the 
Court of Piepowders in Canterbury, and the Stile of the Court was, Placita tenta in Curia Pedis 
« Pulyeris* in Civitate Cant.“ without ſaying, © in Pleno Mercato tenta“ and Wray, Fenner, and 


Clench held this to be Error, and Judgment reverſed againſt the Opinion of Gawdy, becauſe the Plea 


was concluded, “ Juxta Conſuetudinem Ville predicte” ; But ſays Nota, 13 E. 4. 8. Piepowders 
without a Market, and this Book was not remembered by any, which is Verbatim contrary to this 
Reſolution, | . | 

* Cro. E 256. pl. 3 1. Mich. 33 & 34 Eliz. B. R. Penred v. Chambers, S. C. & S. P. held per Cur, 


but the Preſcription muſt be in the Stile of the Court. — 8. P. Cro. C. 45, 46. Mich. 2 Car. C. B. 


Hodges v. Moy ſe. | 


4. If 2 Men make a ContrafF for Land in a Fair that cannot be within S. P. and it 


their Juriſdiction, and they are not to hold Plea of ſuch a Contra, but ought to 


only of buying and ſelling Goods in the Fair, and the Mayor, it Owner ain be- 
© 
Steward, 


pl. 180. Hill. 33 and 34 Car. 2. B. R. Cholmley v. Morton. aud cannot 


. 5 „ be held be- 
fore the Mayor, unleſs by Cuſtom. Skin. 33. pl. 10. Anon. 


3 * N * 
p — — 


(K. a. 2) : [Court of Piepowders | 
Pleadings and Proceedings. 


'% I. was aſſign' d for Error upon Record given in the Court of Pie-S. C. cited 
P 


owders Secundum Conſuetudinem Civitatis, becauſe it did not ſay 8 132. b. 
in pleno Mercato vel Feria, and it was adjudged no Error by reaſon of See (K. 2) 
theſe Words, Secundum Conſuetudinem Civitatis, fo that it appears pl. : 
that the Court of Piepowders may be by Cuſtom without Fair or Mar- 


2. Error was aſſignd upon a Judgment in a Court of Piepowders in 


| Glouceſter, becauſe the Adjournment was entred Idem Dies datus eff, 


whereas it ſhould be Eadem Hora, but held good. Mo. 459. pl. 637. 


It judgment be given upon a Contrast made at a Fair precedent, and They cannot 

3. It Judg given upo precedent, and They cannot 
orgs TK any Matter 

but what happens in the Market the ſame Day. Cro. E. 773. Howell v. Jones. 


4. If Judgment be againſt Defendant he muſt be amerced, or elſe the 


Judgment is erroneous. enk. 211. pl. 48. 12 . 
F. Such a Court laid to be held by Preſcription and Charter is well Such Court 


though not 
in Pleno | 
Aercatu &c} 


_ buy. 


laid, the Charter being a Confirmation of the Preſcription. 2 Buls, 2 1. wan be held, 


Mich, 10 Jac. Goodſon v. Duffill. 


20 Court (of Boroughs. | 
bur then 1t muſt be by Preſcription od . reſcriptio ] ile of the ( Cre 5 3 | 
gh ag * hag -y 1 2 ae bo 1 Ms oh * in the Stile of the Court. Cro. E. 256 3 : 
For more of the Court of Piepowders See Crompt. Juriſdiftion of : 
Courts, 229 to 230. b. &c. — 4 Inſt. 272. cap. 60. — Pryan's 1 
| Animadv* & c. on 4 Init. 190. to 199 &c. : 
i 
i 9 . - — i 
| a 
(L. a) Courts of Boroughs, and other Inferior Courts. "X 
Of what Things they may hold Plea, [and in reſpect 0 
. | 
of the Declaration, | and try by Jury there. i 
Ste it EC 1. IF an Obligation be made out of the Juriſdiction of the Court, 5 
| cape (F) though the Action brought upon ir is tranſitory as the other 
| pl. 3. S. C. Courts, as the ©9urts at Yeitminſter, that have a general Juriſdic=- IM . 
1 ard the tion, pet lich Jukerlor Courts habe not any Jurisdiction of i ) 
| "Mar. any Thing that ariles out of the Jurtsdictton, and therefore they | © 
| IIS pi 20. Have not Power to hold Plea thereof. Paſch. 15 Car. B. K. D 
Paſch. r5 between Rchardſon and Bernard ũdjudged per Cuxiam, in an Action | 7 
85 * brought by him that recovered upon tuch Obligation in an Inkertor 140 
ems tobe Court for an Clcape of him that was taken in Execution upon x © 
SC. — the Judgment againft the Officer that ſuffered him to eſcape; and 0 


5 C cited AVJUDRED, That this was Cora: non Judice, and meerly void; a 
by 15% and that the Officer chall tane Advantage thereof, and Judgment WM + 
(Jokn) given agatnft him that brought the Action for the Eſcape after a 


2 Lutw. Derdict kor him. Intratur Trin. 14 Car. B. K. Rot. 1590. for i 
1567. Mich. there if appears by the Declaration, that the Obligation was made at | 
4W.&M. a Place in the Body of the County out of their Jurisdiction. — b 
Argument in the Exchequer, in the Cafe of Gwinne v. Poole, and ſaid, that true it is, if it appears 85 
by the Declaration of the Plaintiff, that the Cauſe of Action aroſe out of the Juriſdiction of the th 
Court, all the Proceedings after ſhall be void, & coram non Judice, and this was the reaſon of the ye 
Judgment in the Caſe of Richardſon v. Barnard, in Roll's Abr. 545. 809. March's Rep. 8. becauſe it Y, 
appeared in the Body of the Declaration, that the Place, where the Obligation was made, was in the NM 
Body of the County out of e ee But where nothing of this appears by the Plaintiff's wh 
Declaration, it ought to be notified to the Court by the Defendant's Plea to the Juriſdiction of the | oth 
Court. DG e DO: e | B. 
Mar. 3. pl. 2. In an Action upon the Caſe in an Jnfertor Court, if the JIlain- 10 
1 ge tiff declares, That at a Place within the Juriſdiction of the Court Da 
Sethe Detendant aſſumed, That in Conſideration that ſuch a Ship ſhould the 
Error of a go from Yarmouth, which was out of the Juriſdiction, to Amſterdam, on 
| Judgment he would give to the Plaintiff 51. and avers, That the Shi went en 
inthe Mar- from Barmouth to Amſterdam, and thereupon the Detendant by 
a ee pleads Mot Guilty; This ts not triable in this Inkerior Court, be- tio 
made with- CAUC they cannot enquire of choſe Things which are out of their urit- 3 
in the Ju- diction, AND without it the Action does not lie, though the Agree⸗ 95 
zien ment was within the Jurisdiction. Palch. 15 Car. B. K. between 
> a: Brian and Lang hon üjudged in a Mrit of Error upon ſuch a Judg. 
which was ment in MeweCaſtle, and the Judgment reverſed for this Error. thy 
in Conſide- Intratur 15 Car. Rot, 4. i TY 
tion of | | | | | | | 
2 a Sum received, that be cvould pay him ſuch a Sum euben he returned into England from Hambo- Ox 
rough, (being a Place beyond the Seas,) and becauſe the Action is brought of an Act to be done at Or 
Hamborough, out of the Juriſdiction of the Court, it was holden Error, and the Judgment was re- 
verſed. Cro. C. 55. pl. 9. Hill. 10 Car, B. R. Anon. - | wr anne 
bi Debt was brought in Briſtol, and the Plaintiff declared for Wages to be paid won the Performunce of a Sa] 
' | | Veyage to be made in Locis Tranſmarinis. In Error brought this was held to be ill; for they cannot in- thi 


quires 


— — — — * 
* 3 * — 
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. Cauſe it was ſo alleged only tor Damages. 


Court [ot 


quire ar Briſtol, whether the Party has performed the Voyage or not ; And Judgment was reverſed, 
Sty. 260. Paſch. 1651. B. R. Willis v. Bond. | | | 


— 1 * — —s. _ ** 


— 


Boroughs.] 21 


3. In an Action upon the Caſe in Windſor Court, üpon a JIro- 5. C. cited 
miſe that the Plaintiff declares, That ar Windſor aforeſaid, within by Berkley 
the Juriſdiction of the Court, in Conſideration that the Plaintiff aſ- J. and 


agreed per 


= ſumed to draw with four Horſes 1500 Tiles from an Houſe in Hedley Gur. to be 


in Comitatu Bucks, to the Top of Hedley Hill ibidem, the Defendant Law. Cro. 
ailumed to pay 51. Though the Deferdant pleads Non Aſſumpſit, © 57! in 


yet the Court cannot proceed to try it upon this Declaration, for ee 
hat it appears in the Declaration, that Hedley Hill and the Houſe the Cate 


a quo &c. are in Comitatu Bucks, of whichthe Jury cannot take Conu- following. 


ſance; and it they proceed to try it, the Jury ought to inquire of 

it for Damages, Jalch, 15 Car. B. R. between (*) ſve and . Rf 

$640 udzudged, and the firſt Judgment reverled. Jntratur Hill. 
4. In an Action upon the Caſe in the Court of Bath in Comitatu ro: C. 572. 

Somerſet, ib the Plaintift declares, Thar he was a Taylor, and that 571, Pl. 8. 


Ireland v. 


he uſed the jaid Art tor ſeveral Perſons inhabiting tam infra Civitatem Lockwell, 


pred”, quam alibi infra Regnum Angliz, and the Defendant, to ſcan S. C. and 
dalize him in his ſald Art, ſaid theſe Words of him; Thou haſt ſtole held that the 
as much Cloth out of my Suit and Cloak which thou madeſt for me, as e 
did make thy Wife a Waiſtcoat, by which he loſt his ſaid Cuſtomers was only for 


proceed to try it upon this Oeclaration, tor that the Jury upon the which they 
Trial ought not] to give Damages kor the Loſs of Cuſtomers out aan 
ofthe Jurisdiction of the Court. Mich. 15 Car. B. K. between place what 
Stvwel and Ireland, per Curiam in a Mrit of Error upon a Judg⸗ ſocver.— 
ment in Bath, and it was reverſed accordingly, but after a Oap J. 450. pl. 
was given over to the next Term. Intratur Trin. 15 Car, Rot. ; e we 
1587 and after, Hill, 15 Car. the Judgment was affirmed, be- s. C ang 


Judgment 
affirm'd by 


three Tuftices, contra Barkley, for he might loſe Cuſtomers who dwelt out of the Juriſdiction, and 
yet the Cuſtomers may be within the Juriſdiction ———Caſe &c. in the Marſhalſea for theſe Words, 
You are a Whore; and the Plaintift declared, that by reaſon of ſpeaking the Words, ſhe loſt her 


Marriage; After Verdict and Judgment for the Plaintiff, Error was aſſign'd, that the Loſs of Marriage, 
which was the Cauſe of Action, doth not appear to be within the Juriſdiction of the Court, and the 


other Words are not actionable, and the Judgment was revers'd. Raym. 63. Mich. 14 Car. 2. 
Sid. 8 5. pl. 14. Littlebury v. 
| It was agreed 
clearly, that if that which is the Giſt of the Action, and the compleat Cauſe of it be laid within the 
Juriſdiction, and the Declaration ſhews further Matter, which is only Aggravation or conſequential 


B. R. Littleboy v Wright. — Lev. 69. S. C. accordingly. 
Wright. S. C. but no Judgment. 


Keb. 328, pl. 63. S. C. adjornatur. 


Damage, without which the Action would have lain, ſuch Matter need not be averr'd to be within 
the Juriſdiction; As in Caſe for calling a Woman Whore, whereby ſhe loſt her Marriage, there not 


only the Words, but the Loſs of Marriage alſo muſt be alleg'd ro be within the Juriſdiction, be- 


cauſe the one without the other would not maintain the Action, and there one may confeſs the 
Words, and traverſe the Damage. So in Treſpaſs by a Maſter for the Battery of his Servant, where- 


by he loft his Service; the Loſs of Service, as well as the Battery muſt be laid within the Juriſdic- 
tion. 6 Mod. 224. Mich. 3 Anon. B. R. and cited and allow'd the principal Caſe in Roll. 


1 Salk. 404. pl. 1. S P. and that in Caſe for calling the Plaintiff Whore, Per quod Maritaginm 
amiſit, the Loſs of Marriage mult be laid Infra Juriſdictionem ; For that is the Gift of the Action; 
but otherwiſe for calling her Thief &c. Per Cur. Obiter. . 5 


5. In an Action upon the Cafe in the Mayor's Court of Oxon. if In Aſſumpſit 


the Plaintiff declares, That in Conſideration the Plaintiff Would buy, 7 oboe: 7 
or procure to be bought, Wines in London, and would convey them to w _ 
Oxtord to the Deſendant, to be fold by him, the Deſendant aſſumed ar thit in Con- 


Oxtord to pay to the Plaintiff che Money laid our by him tor the Wines fideration 


and Carriage of them, and the Moiety of the clear Profits ariſing by e . 
Sale thereof, and the Dekendant pleads Mon Aſlumpfit to this; In e Deten- 
this Caſe the Court of Oxtord cannot try it, becauſe they cannot d. nt in his 


In⸗ 


3 the Increaſe 


i Though the Defendant pleads Mot Guilty, yet the Court cannot of Damages 


r r CO — . CR, EY aa” 23 — — I EGG - — * e — . 7 : 
5 — IF ET 8 y — - i — — — 


_ 8 "I o 
mane.” ccc 
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45 „ Battery, or Other tranſitory Actions, if it was not made within the 


there. Car. B. B. per Curiam, præter Barkly, who inclined the contra 


1 — 


: l_— 
. 


1 | TY” LR — 8 
gs * Court [of Boroughs. ] 


Ship two inguire of the Performance of the Conſideration for Damages 


Hozſheads which is performed out of their Jurisdiction, ſcilicet, the buyiog of M 


from Bour- Wines in London, Ant the Carriage of them ro Oxtord from London. 
deaux to Paſch. 1649, between Zurner and Tyler, adjudged in a Writ of 


Ipſwich, be Error upon luch Judgment in Oxford, after Verdict for the Plain 


would con- tiff after Mon Afſumpſit pleaded, and the Judgment reverſed 


and ſa- | 
ö bin acc ordingly. Intratur Mich. 24 Car. B. R. Rot, 210. 
ſor it; and | | | | . 
alleged, that he brought them accordingly ; and that 42 J. was Minus ſatis to ſatisfy him, and that 
he required Payment of the 42 1 but the Defendant had not paid it. Upon Demurrer it was ad- 
judged for the Plaintiff, and affirmed in Error; for when he ſhews thar he did not require more, 
that ſuffices. Cro. J. 552. pl. 14. Mich. 17 Jac. B. R. Griffin v. Charles. —A Writ of Error wa; 
brought to reverſe a Judgment given in the Court at Bridge water in an Action of rhe Caſe upon ati 
Aſſumpſit to pay ſuch a Sum of Money at the Defendant's Return out of Ireland. The Court held that 
Bridgwater hath no Power to enquire of a Thing done beyond their Juriſdiction, and Ireland is out 
of their Juriſdiction, whence the Party upon the Aſſumpſit was to return. Sty. 191. Hill. 1649. Ro- 
erts v. Tucker. | | | | 


6. In an Action upon the Caſe in the Court of Launceſton in Cor- 


nubia, 1f the laintiſt declares, That whereas he was an Attorney of . 


the Hundred Court of Stratton in Cornubia, the Detendant having 
Communication with J. of the ſaid Office of the Plainritt, ſaid theſe 
ſcaudalous Words of him, within the Juriſdiction ot the ſaid Court Oft 
Latinceſton, Thou art a Cheater c. After Verdict for the Plaintiſt, 

and Damages given, and Judgment, this 1s Error, tor that the 

Jury could not 1nquire whether the Plaintiff Was an Attorney ot the 

Hundred Court, thts heing out of their Jurisdiction, and this being 

the principal Cauſe of the Action and Damages. Palch. 1651. 

between Lacie and Heddon, ADJUDgED per Curiam, and the Judgment 

im Launceſton reverſed accordingly. © 8 e 

J. Ik an Interior Court hath Juriſdiction to hold Plea of any Sum 

under 40 J. [and] an Action upon the Caſe [1s brought there] up- 

on a Promiſe, in which the Defendant aſſumed to pertorm an Award 

made by J. S. or otherwiſe to pay to the Plaintift 40 l. this Action 

does not lie in this Inkerior Court, though the Plaintiff acknow- 

ledges himſelf ſatisfied [of part of the Damages] to draw ic with- 

in the Juriſdiction of the Court, becauſe it conſiſts in Damages 

to be affefſed by the Jury, and the Jury may give more or leſs Da- 

mages than 4 l. and theretore betore the Damages are made certain 

by Aſſeſſment of the Jury, the Plaintiff cannot acknowledge Sarisfac- 

tion of any Part thereof. Paſch. 15 Cat. B. R. between Gert 
FAA and Wilkins adJUuDged per Curiam, in a Writ of Error upon a 
„Fol. 547. Judgment in Banbury, and (*) Judgment there given reverſed 
tor this Cauſe among others, Jntratur Trin. 14 Car. Rot, 


See tir. Pro- 8. An Jnferior Court cannot hold Plea of an Obligation, Contract, 


SC. ang Juriſdiction of the Court, inalmuch as the Jurisdiction of the Court 
the Notes is limited to Things ariſing within the Jurtsdiction. Mich. 15 
for the common J2ractice of luch Courts. 
9. In Writ of Error by W. againſt B. upon a Frdgment given in the 
Court of the City of Briſtol, the Caſe was, that B. was Plaintiff in 
the ſaid Court againſt W. in an Action of Covenant, and declared of a Co- 
venant made by Word by the Teſftaior of W. with B aud declared alſo, that 
within the ſaid City there is a Cuſtom, That Conventio ore tenus falta ſhall 
_ bind the Covenantor as ſtrongly as if it were made by Writing ; And it was 
| holden by the Court, that that Cuſtom does not warrant this Action, 

tor the Covenant binds by the Cuſtom the Covenantor, but does not extend 10 
bis Excecutors, and a Cuſtom ſhall be taken ftrictly, and therefore the 


Judgment 
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* 2 eee 4. 5 eee e * 
8 Court [Inferior.) 
E was reverſed, Le. 2. pl. 3. Hill. 25 Eliz. B. R. Wade v. 


embo. . 1 

10. A Manrecovered Debt and Damages in B. R. and afterwards brought 
Action of Debt againſt the Bail in the Court in the Tower of London. Upon 
this Judgment, and after a Summons and Nihil returned, the Defen- 
dant was taken by a Capias and reſcued, and thereupon the Plaintiff 


brought an Action on the Caſe in the ſame Court again/# the Reſcuer for 


the Reſcne, and upon a Motion a Prohibition was granted, for that the 
Original Foundation of this Action commenced in this Court. Roll 


Rep. 54. pl. 28. Trin. 12 Jac, B. R. Anon. 


11. la Treſpaſs Vi & Armis at Doncaſter the Plaintiff declared that the 
Defendant took certain Cows of. his out of the Furiſdictiůon of the Court, and 
brought them within the Furiſdiction, and there diſpoſed of them to his own 
Uſe, After Judgment for the Plaintiff it was aſſign'd for Error, that in 
regard the raking, which is the Ground of the Action, was without 
the Juriſdiction ot the Court, altho' the Diſpoſing of them was within, 
yet the Court had no Juriſdiction of the Cauſe, which Roll Ch. ]. 
agreed, and ſaid, that if the Action had been a Trover and Conver/jon it 
had been good, but being a Treſpaſs Vi & Armis it is naught, and reverſed. 


the Judgment Niſi. Sty. 313. Hill. 1651. B. R. Keightley v. Nodes. 


12. A Onantam Meruit for Work done in London will not lie in an Infe- 


rior Court, tho the Promiſe were made good within the Furiſdiction, for the 


Jury muſt enquire of the Worth. Freem. Rep. 214. Mich. 1616. in 
Oldenburgh's Caſe. . | | 

13. An Aſumpfit for Rent, tho there were a ſpecial Promiſe, ought not 
to be brought for Rent in an Inferior Court, becauſe it concerns the Real- 
ty; Held. Freem. Rep. 214. pl. 221. Mich. 1676. in Oldenburgh's 
14 If an Inferior Court has Fariſdifion over the Cauſe of Action, no 
Prohibition ought to go upon a Suggeſtion that the Cauſe of Action aroſe 
out of the Juriſdiction, but you onght to Plead to the Furiſdliction, and 
if they refuſe ſuch Plea, then move for a Prohibition; per tot. Cur. And 


Holt faid, there have been Caſes to the contrary, but the Law is now 
ſettled otherwiſe ; and if a Perſon pleads in Chief, he ſhall never aſſign 


this for Error, if ſuch Inferior Court has Juriſdiction of the Thing, II 
Mod. 132. Trin. 6 Ann. 170). B. R. Anon. mM 


Ie] © laterior Courts, i 
Proceſs and Proceedings therein. 


344 N 7 reſpaſs, the Defendant ju/tifies by Warrant directed to him in the 


Court of R. by the Steward there, to attach the Plaintiff by his Goods 
within the Hundred, to anſwer one A. by Virtue whereot he entred the 


Houſe, and took the Goods, as Bailiff. Jones for the Plaintiff demurred, ES 


hecauſe it is not ſhewed what was the Cauſe, or that the Court had Furiſ= 
fiction thereof, which the Court agreed, and that ſuch Court cannot di- 
rect a Warrant to a Bailiff of a Hundred. Keb. 838. pl. 22. Hill. 16 and 
17 Car 2. B. R. Watkins v. Cad. | 
2. A Summons mult be returned before a Capias ſhall iſſue out of an In- See tir. 


ferior Court, or elfe the Bailiff, who executes the Capias, is guilry e _ 
Falſe Impriſcament. Vent. 220, Trin. 24 Car 2. B. R. Read v. Wil- n. 3 


the Notes 
Mot. | there, 


3. It where this 
Caſe is dee 
nie. 


9 — % 
« | | 


* 
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| 


Court [Inferior.}] 
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3. It an Attachment goes out of the Count) Court without a Plain, he 


that executes it cannot juſtify. Vent. 220. Trin. 24 Car. 2. B. R. in 


Caſe of Read v. Wilmot. : 

In a Cauſe commenced in an Inferior Court, if ue be not joined 
within fix Months after Appearance, the Cauſe ought not to be removed by 
Habeas Corpus, a Special Return being made thereof by Virtue of the Statute ; 
and this was agreed by the Court on Debate in this Cauſe, a Complaint 


being made againſt Mr. Staples, the Steward of Windſor. 2 Show. 394. 
pl. 362. Mich. 36 Car. 2: B. R. Halter v. Whitfield & al”. 
5. The regular Proceſs in Interior Courts is a Pore in Caſe, and a 


Summons in Debt, but however, the miſawarding of Proceſs is cured by 
the Defendant's Appearance; per Holt, Comb. 260. Paſch. 6 W. & 
M. in B. R. Anon. . 1 Ce ene i gg wn. 2 

6. Holt Ch. J. ſaid, that Twiſden was once ſtrongly of Opinion, 


that a Capias does not lie in an Action on the Caſe in an Interior Court; 
but that upon Conſideration of the Book H. 6. Twifden faid, he was 
convinced that a Capias well lay. Comb. 260. Paſch. 6 W & M. B. R. 


Rogers v. Marſchall. 


J. In Interior Courts the Courſe is, to inforce an Appearance by Diſtreſs, 


and that ought to be reaſonable, and it a Reſcors be made to a reaſonable 
Diſtreſs, the Steward may impoſe a Fine tor it; And it would be too 
much to diſtrain Goods to the Value of the Debt demanded; And the 


Officer can't juſtify the breaking an Houſe to take ſuch Diſtreſs. And 


tho? Interior Courts may grant other Procels out of Court, yet can't they 


grant an Attachment 07 Contempt but in Court; per Holt Ch. J. 12 Mod. 


610. Hill. 13 W. 3. Anon. 1 8 By 

8, Judgment Was given in the Town Court of Briſtol, and Cy Staxed, 
and a Scire Facias taken out againſt the Bail, and a Year afterwards the 
Court granted a new Trial, and ſet aſide the firſt Fudgment, and an At- 


tachment was granted againſt the Fudge for this Cauſe. 1 Salk, 201. pl. 4. 
Trin. 1 Ann. B. R. The Queen v. Hill. b | 


„ 


9. An Attachment was pray'd againſt W. the Town Clerk of an Inſe- 


rior Court, tor refuſing an Appearance on an Attachment which was 


tender'd without putting in Bail, but upon reſtoring of the Goods the 


Matter ceas'd. Powel J. ſaid, it is the Courſe of Inferior Courts to take ſpecial 


Bail even in Caſe of an Executor, but upon an Habeas Corpus we will 


diſcharge him. There is Proceſs of Capias in an Interior Court, and upon 


this there may be ſpecial Bail, becauſe their Juriſdiction is limited, but 


this is never upon Proceſs by Attachment, becauſe this Proceſs is againſt 


the Goods. Hill. 10 Ann. B. R. The Queen v. Wakefield, and the Bai- 


lifts of Litchfield. 7 Et 

10. A Motion was made for an Attachment againſt Mr. Streer, Ste- 
ward of the Borough Court in Southwark, alleging, that there had been 
a Verdict there pro Quer' and Judgment and Execution executed, and that 


be had granted a new Trial, which he ought not to have done, and ſat 


aſide all the Proceedings on the Verdict and afterwards; Bur it appear- 
ing, that after Iſſue was joined there was a Reference and an Agreement, 


that Plaintiff ſhould not go on to Trial, yet Plaintiff brought on his 


Cauſe, and had a Verdict for all his Damages, viz, 201. whereas his 
real Demand was not above 71. and this being made appear to the Ste- 


ward that the Detendant was ſurpriſed, he far aſide all the Proceedings, : 
and having offer'd the Plaintiff, that if he would try the Right in a 


feign'd Itive the Money ſhould remain in Court for Security, 
bur this being retuſed, he granted a new Trial, and the Complainant 
appearing to be vexatious, the Court order'd the Plaintiff to pay 13s. 
4d. Coſts ; for it was agreed, that tho" an Inferior Court cannot graut 
a new Trial after a Cauſe hath been fully heard, yet where a Verdlitt 3s ob. 
tain'd by Surpriſe, or thrcugbh any Irregularity, it may there be ſit fade. 

| 'Fhe 
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The judge may and ought to enquire into it, and the Defendant here 
made no defence, nor knew any Thing of the Matter, *cill Execution 


executed. Hill. 8 Geo. B. R. Street's Caſe. 


* —_— 


ts. Me th. dts. —_— 


2 


(L. a. 3) How they muſt demean to the Superior 
Coats | 


1. IF Records are, of Writ of Falſe Fudgment, or Certiorari, or Writ of 
Error comes, the Power of the Court ſurceaſes, and it 7s Error if 
they proceed after it. Br. Judges pl. 17. cites 6. H. J. 16. 
2. If a Writ of Error be directed to an Interior Court; they ought to 
execute it in all Things tho' their Fee be not paid nor tender'd to them; 
and the Secondary ſaid, that the Fee which is demanded by them ought 
to be indorſed upon the return of the Writ of Error, 1o that the Judges may 
Judge if it be reaſonable, and that divers Precedents Warrant that Ac- 
cordingly. Lane 16. Hill. 4 Jac. in the Excdequer, Mayor of Lin- 
coln's Caſe. hs | 5 8 
3. In all particular and private Juriſdictions, if they come to be certi- Noy 90. 
fied in B. R. ina Writ of Error you mult ſet out their Power ; But if the om v. 
have their power by a Htatute, as Wales, then it need not be ſet forth; SC WES 
per Hyde Ch. J. Godb. 381. pl. 466. Paſch. 3 Car. B. R. in Caſe of ingly, and 
Gunter v. Gunter, L - Judgment 


e e Pana : reverſed, 
Lat. 180. Gunton v. Gunton, S. C. and Judgment reverſed. 


. Ta 1 — . . Y, E x a MW We * th. * 8 — 


2 


(L. a. 4) Favourd or reſtrain d by the Superiour ; 
Courts. And what ſhall be an admitting the Juriſ- 
diction. : „ 7 . 


I, 1 OUGH Execution of a Judgment had in an Inferior 
Court of Record having Power to hold Plea above 408. As in 
London, Oxford &c. cannot be had of any other Goods than ſuch as 
are within the Juriſdiction of that Court, yet if the Record of a Fudg- 
ment be removed into Chancery by Certiorari, and thence by Mittimus into 
B. R. or C. B. Execution may be had upon any Goods in any County 
of England. Went. Off. Ex. 138. „„ . 
2. B. R. never gives Fudgment upon a Convittion in another Court; But 
if, after Iſſue joined in another Court, the Indictment be removed, the 
Party is always admitted to wave the Iſſue below, and plead de novo, 
and go to Trial upon Iſſue joined in this Court. Carth. 6. Trin. 
ERB 3 — ok 
3. In Debt on a Boad ſued in the Court of the Sheriffs of London, upon , v1, . 
Not Guilty, it appeared, that zhe Bond was made out of the Juriſdiction &c. Hill. 
of the Court, and theretore it was objected, that the Proceedings were co- 28 & 29 
Tam non judice, and void, and that the Serjeant, by executing the Pro- 275 5 1075 B. 
ceſs, was a Treſpaſſor; but adjudged for the Plaintiff, and by Holt „ Nfartin 
Ch. J. to which che reſt agreed, iſt, Where an Interior Juriſdiction is S. P. the 
confined to Perſons, as the Marſhalſea was to thoſe of the King's Court di- 
Houſhold, if it appears by the Declaration, that the Perſon, who ſues, 15 ak ron 
gt Et - | qrahfied em Ren 
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but ſeems to 


Court [Toferior.] 


322. pl g0z.qualified to ſue, though in Truth he is not; Net, if the Defendant does not 
S.C and plead to the Furiſdiction, but comes in and admits it, he ſhall never take 


by North, 


Windham, Advantage of it afterwards ; bur if it is not averred in the Declaration, 


and Atkins, that the Perſon is qualified to ſue, and within their Juriſdiction, all 


Judgment the Proceedings are void & coram non judice, and Treſpaſs lies againſt 
8 the Officer. 1 Sal k. 201. Lucking v. Denning. 
Or the A 9 

ficer , For it was impoſſible for him to know whether the Fact was done within the Juriſdiction of 
the Court or not, but as to the Plaintift in the Inferior Court, they gave Judgment againſt him; for 
though the Officer could not take Notice (it being alleged in the Declaration to be within the Juriſ- 
diction of the Court) that it was without, yet the Plaintiff himſelf ſhall be bound to take Notice of 
it; and though the Defendant did not take Notice of it there, yet he ſhall not be eſtopp'd to do it 


here, by admitting a Matter in an Inferior Court in a Cauſe that they had no Juriſdiction of; But 


Scroggs was e contra, becauſe there was a Judgment in being, and fo long as that continued in 
Force, it ſhould patronize thoſe that acted under it till it were reverſed by Writ of Error. But 
North ſaid, that that would not alter the Caſe ; and cited the Caſe of Richardſon v. Bernard, 1 Roll 
$10, in which Caſe there was a Judgment. 2 Mod. 195. S. C. and the Court were all of Opi— 
nion as to the Point of the Officer; but as to the Eſtoppel by admitting the Juriſdiction before rhe 


Court was divided, the Ch. J. and Windham held, that it could not give the Court a Juriſdiction 


where it had none originally, and that ſo it had been reſolved in one Squibb's Caſe in a ſpecial Ver- 
dict; but Atkins and Scroggs held e contra. ——— Juriſdiction is admitted by Plea, and by admit. 
ting it the Defendant is for cver after eſtopp'd ; Per Holt Ch. J. II Mod. 51. Paſch. 4 Ann. B. R. in 
Caſe of Luttin v. Menin. e | 


4. They held 2dly, That where it is confined to ſome particular 
Things, and the Suit there is for ſomething elſe, of which they have no 


Juritdiction, all is void, and by no Admiſſion can be made good. 


I Salk. 202. in S. C. 5 55 
F. Aud they held zdly, That where they are confined to Place (viz.) 
to all Contracts ariſing within ſuch a Diſtriit, though the Contract ariſes 
our of it, yet the Court may award Proceſs, and the Officer may exe- 
cute it, unleſs it appears to him, that it aroſe our of the Juriſ- 
diction 3 As if this Bond had been dated at York ; but he is not bound 
to enquire either whether there is a Cauſe of Action, or where it did 
ariſe. 1 Salk. 202. Lucking v. Denning. 7 f 
6. But where a Defendant pleads to the Merits of the Cauſe, and not 
to the Furiſdiction of the Court, he can never then take Advantage of 
the Want of Juriſdiction ; for by the Averment of the Count, and his 


own Admithon, he is ęſtopped to ſay, that it was a Matter that aroſe out 


¶ the Furiſdittion ; and tis impoſſible the Court thould know where a 
tranſitory Matter ariſes, unleſs the Defendant acquaints chem with it. 


1 Salk 202.8. 4. 


8. P. per 5. Upon a Motion for an Attachment againſt a Steward of an Inferior 
Cur. 7 Mod. Court, tor diſcharging a Fury before they gave their Verdict, it was held, 


1. Anon, that if a Jury in ſuch Court will not agree on the Verdict, the Way is, 


be S. C. as in other Courts, to keep them without Meat, Drink, Fire, or Candle, 
till they agree. 1 Salk. 20 1. pl. 3. Paſch. 1 Ann. B. R. Anon. 

Mod. 1. 8. All Miſdemeanors in Fudicial Officers of Inferior Courts are Con- 

S P. per tempts to the Courts of King's Bench, and theretore Attachments go daily 


ond 8 againſt Stewards of thoſe Courts, for granting an Attachment againſt all 
8 ra to de the Party's Goods. But for Error in Judgment, a Judge 1s nor punith- 


able, 1 Salk. 2o1, pl. 3. Paſch. 1 Ann. B. R. Anon. 
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Caſe of Pendarvis v. Kingſton, S. P. - 


ton v. Gunton. 


clar'd of a Treſpaſs in St. Martin's within the Furiſdittion, and upon 


Court [Iuferior. TT 5 


(L. a. 5) Count and Pleadings, and Proceedings in 
FT... Its. 5 


I, F F an Inferior Court holds Plea, and in the Stile of the Court it 8 Rep. 145: 

I. does not appear how it holds ir, viz. by Charter, or by Pre- g Paſch. . 
ſcription, the Proceedings in this Plea are erroneous, and all which 8 p< 3 
follows upon it. For all Juriſdiction to hold Plea reſts in the Crown, ner's Caſe. 
and therefore it ought to be aſcertained to the King's Court, how this ——Cro. 
Power is derived from the Crown, Yelv. 46, Hill. Jac. Mouſe's I. kack 
Caſe. e 1 5 85 17 fac ; 

| B.R. in 

Cro. C. 46. pl. 5. Mich. 2 Car. C. B. in Caſe of Hodges v. 


Moy ſe, S. P. 


2. In Inferior Courts it is not neceſſary to ſet forth in their Records by Cro. C. 46. 
what Title and Authority they hold Pleas ; But otherwiſe when they certify * 8 
Per the Chief Juſtice and Jones, Lat. 182. Mich. 2 Car. in ) of Gun- in Cafe f 


| Hqadꝗges v. 
Moy ſe, S. P. per Curiam. 


3. A. brought Action againſt B in the Court of the Verge, and recovered ; Noy 96. * 
and upon Error brought the Error aſſign'd was, that the Plaintiff de- 3 WE. * 


: Error. 
Not Guilty a Ven. fac. was from St. Martin's predit?* and ſays not Infra 


| FuriſaifFionem. And this being a Court which varies and alters the 


Limits of the Furiſdliction according to the Reſiance and Remove of the 
King, it may be that St, Martin's was Intra Juriſdictionem at the Time 


of the Contract and the Declaration, and yet was not at the Time of 


the Ven. fac. being ſeveral Months after; and therefore he ought to 


have faid Infra juriſdictionem, as in the Declaration. And Doderidge 


and Jones, being only preſent, for this Cauſe held it was Error, Lat. 214. 
Paich, 3 Car. Thai v. Follet, © uo JO 5 

4. In Caſe for bringing an Action in the Court of Briſtol, at the Suit of Jo. 445 pl 
H. without his Privity, whereby the Plaintiff was impriſoned, and ſo all \*;. ur 0 
his Creditors came upon him, and he loft his Credit &c. after Verdict for 8. C. and 
the Plaintiff, Error was brought and aſſign'd, becauſe it was not ſhew'd the Court 


that the Cauſes of Actions which the other Creditors had againſt him did held it well. 


ariſe within the i ee of the Court of Briſtol. Berkley held the 


Damages ill aſſeſſed, becauſe they were given as well for the Actions 


brought by the other Creditors. But Brampſton J. contra; becauſe the 


Aations brought by the other Creditors, were added for Aggravation only, 


and the Caule of the Action was the Arreſt and Impriſonment, like the 


Caſe were a Man ſpeaks Words which are in part actionable, and others 
only put in for Aggravation, and Damages aſſeſs'd for the Whole, it is 
good, Mar. 4, 48. pl. 76. Trin. 15 Car. 'Thurſton v. Ummons, 
5. In Error to reverſe a Judgment in the Marſhalſea the Court af- 
firm'd, that all Matters tranſitory, as well as other Matters, ought to be 


alleag'd to be within the Furiſdiction; But if one lends a Horſe at Hull 
to ride to Beverley, and to redeliver the Horſe at Hull at a certain Time, an 


Action lies for this in the Court of Hull; becauſe it is founded upon the 


Loan and Failure of the Redelivery. Sid. 180, pl. 17. Hill, 15 and 16. 
Car. 2. B. R. Inman v. Batten. ee 


6. Error 


9 4 


(bis) S. P. 


accordingly, 


5 2 2 a 1 8 "I _ . 8 1 
8 Court Inferior. 


Freem Rep. 6. Error of Judgment given in the Court of York, where the Plain. 
321. Pl. 40. tiff declared, that the Defendant being indebted to him at York Infra Furiſ- 
dictionem for Goods to him ſold and delivered, adtunc & ibidem promiſed 
though * to pay; and the Judgment was reverſed, becaule it is not ſhews at what 


* 1 rn a i. r 2 ** PET, | 


Wylde ſid, Place the Goods were ſold, and it might be out of the Juriſdiction, Lev. 


Tudg ment 
was always to the contrary, but Precedents had been ſo, 


thar his 156. Hill. 16 and 17. Car. 2. B. R. Stone v. Waddington, 


2 Keb 129, . Where an Officer of an Inferior Court juſtifies by Force of the Pro- 
8. 8 ceedings, there he ought to ſhew the Furiſdliction whether by Preſcription, 


to a Plea or by Charter; and if by Charter, he ought to make a Profert hic in 
by a Stran- Cur. of the Letters Patents. But if the Plea be pleaded by a Stranger, 


ger held ac- he need not fhew ſuch Certainty ; tor this would be to lay him under an 


cordingly. Impollibility. Sid. 311. pl. 23. Mich. 18. Car. 2. B. R. Chute v. - 


by Wind. PO! 
ham, and Newton. 


Cited 1 Cro | 
46. pl. 52. the Caſe of Hodges v, Moyle, to which Moreton agreed, 


g. The Plaintiff in the Inferior Court complains that B. ſuch a Day | 
and Place, being indebted to him infra Fur” &c. for Money lent, did die & 


loco preditto aſſume to pay, and doth not ſay, that the Money was lent 


infra Furiſdiftwnem Curiæ. Per Vaughan, It he had declared upon the 


Promiſe in Law, that did ariſe upon the lending ot the Money, he ought 


to alledge, that the Money was lent intra Jur' &c. Bur if Money be 


lent out of the Juriſdiction and expreſs Promiſe within to pay it, the 
Court may hold Plea of this Promiſe. Sed Alii aliter ſenſerunt, becauſe 
he cannot plead non affumpſit intra Juriſdictionem, fed quære rationem. 
Freem. Rep. 317. pl. 392. Mich. 1613. C. B. Baker v. Holman. 
9. Treſpaſs lor taking his Goods. The Defendant pleads, that Pro- 
ceſs iſſued out of an Hundred Court to ſeize the Goods for not appearing, the 
Plaintiff demurred, becauſe it was act alledged that the Cauſe of Action 


did ariſe within the Furiſdiction of the Court; and the Demurrer held 


good. Freem. Rep. 260. pl. 279. Trin. 1679. Stainton v. Randall. 
ro. Debi upon a Bond againſt an Executor, who pleaded that in Curia 
Domini Regis de Recordo tent' 4 die Novemb. Anno Regni Domini 


Regis nunc 34. apud Guildhall Civizar? Norwic? coram A. & B. Vice- 


com” ejuidem Civitatis, one Lilly brought Debt againſt him on a Bond tor 


500 J. and recovered, and ſo pleaded Plene adminiftravit preterquam &c. 


quæ non ſufficiunt &c. Detendant demurred generally, and adjudged per. 
tot. Cur. for the Plaintiff, becauſe the Defendant did at ſhew by what 
Authority this Court was held, viz. by Preſcription, Grant, or other- 
wiſe, according to Turner's Caſe, 8 Rep. [ 133, a.] 3 Lev. 141. Mich. 
„„ q4 Car. a ©, B. Jones y. Motanh.. „ 
Show. 320. 11. The Statutes of Feojails extend to Inferior Courts after Verdict ; 


1 W. Allowed per Cur. Comb. 260. Paſch. 6 W. and M. in B. R. Anon. 
CM. in - 
Caſe of Phyler v. Boſon, cites 2 Saund. 254. S. P. allowed by the Judges in the Houſe of Lords, 


that they are helped by the 21 Jac, cap. 13. and ſays, that of this Opinion was all the Court, and 


Judgment in the principal Caſe, for which this was an expreſs Authority; for that the Diſcontinu- 


ance of Proceſs is helped by the Common Law, and a Diſcontinuance of Court is helped after Verdict _ 
by the Statute of Jeofails, and ſays, that ſo they held in another Caſe this Term, in the Caſe of Wal- 
win v. Smith, | 0 os | | : "I 


Ld. Raym. 12. Falſe Judgment from a County Court, where Debt was by Ju- 
Rep. 211 ſticies, the Declaration was, that the Defendant was indebted to the 


he — Plaintiff within the Furiſdiction of the Court, for Goods fold and deli- 
Lee's Caſe, vered, and becaule it was act alledged that the Contratf was within the 
| ; Juriſdliction 
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pl. 1. Mich. 3. Ann. B. R. Stannion v. Davis. 


4 N 
R 


Court Inferior. 8 


nr 


3 


Furiſditiion, Judgment was reverl.d, for if one be indebted to the but the 
other, he 18 ſo wherever he goes. 12 Mod. 598. Mich. 13 W. 3. P. rincipal 


Point there 
Stedman v. Robiſon. e 


tion for 
Money lent, and becauſe it was not ſaid that f it was lent Infra Juriſdictionem Curie, Judgment was 


reverſed; For per Cur, though the Debt is tranſitory, and is a Debt in every Part of En gland, yet It 
ought to ks laid to ariſe within the Juriſdiction of the Inferior Court ; Burt if the Plaintift had ſhewn, 
that the Money had been lent Infra Juriſdictionem Curiæ, or if it had been for Goods there ſold, the 
Plaintiff would have had no need to ſay, that the Defendant aſſumed to pay Infra Juriſdictionem Cu- 
ti, becauſe the Law creates the Promiſe upon the Creation of the Debt, which Debt being within 
the Juriſdiction, the Promite ſhall be intende d there alſo. 


— . 


tz. Let a Debt be Stk where it will, if Bond is given for it, 
within the Fariſaittion ot an Interior Court, chat gives them Juriſdic- 
_— 6 Mod. 303. Mich. 3. Ann. B. R. Viilars v. Cary. 
In Actions in Interior Courts, every Part of that which is the Bat fe was 
Gif of the Action, ni 2. appear to be within the fur iditton, otherwile of laid down 
ſuch Matters as are inferted only tor Aggravation of Damages, and 4 Rule, 


might be omitted, and yet the Action remain; -Fer- Cur, 1 Salk. 404. 8 


Inſerted are 
| eſſentially 
neceſſary to maintain he Action, they muſt be averred to be within the Juriſdiction, i. e. where the 
one without the other will not maintain the Ae 6 Mod. 223. 8. 2 11 Mod. J. Stan- 
mer v. Davers, S. C. according 1 


15. Nothing 2 be intended within the Furijt ion of an Inferior See F reem. 
Court, but what is expreſsly alleged ſo; that where an Action is brought NE?! LN! 
on a Promiſe i in a Court below, not only the Promiſe, but the Conſi- Ig 16% 
deration of the Promiſe, muſt be alledged to ariſe within an Interior LR. Anon. 
Jariſdiction; becauſe ſuch Interior Courts are bounded 1 in their original 8 P. deba- | 
Creation to Cauſes ariſing within the Limits of ſuch new erected ]u- Ns | 
riſdiction; and therefore it a Debtor, that has contracted a Debt out & 20 * . 
of ſuch limited uriſdiction, comes within it, yet they cannot ſue Saund. 74. 
ther lor ſuch a Debt; becaule the Cauſe of Action did not ariſe wit hin Paſch. 19 
juch jarifdiftion ; and: therefore it is not within the Limits of their Car. TO. P. 
Conuniition to try and determine; and therefore the Conſideration of the per Cur. 
Promiſe which is the Cauſe of the Action, muſt be alledged to be within the nl 351. pl. 
Jurije1G ion ot the Court; and not only ſo, but it muſt be proved upon 13. in S. C. 
e Trial ; and it the Plaintiff prove a Conſid eration out of the Juriſ- 

1 that cannot be given in Evidence; and if it be, the De- 

-ndant's Counſel may propoſe a Bill of Exceptions, and the Bill will ap- 


ear to be erroneous; and therefore Saund. 74. in Caſe of Deacock v. 


bett, makes a true Diſtinction between Counties Palatine, and other 
Interior Courts, TR. 


Gild. Huſt of C. B. 152, 173. 


The Oltence. = Pune ent of. bringing See Treſpaſs 


(l. a. 6) 
ih See 
Actions there, In Caſes where they have no Jucit- Aj 8 
diction. 1 


E one is orreſted by Proceſs in an Iuſerior Court, for a Cauſe 0-4-3 if they 
A ariting out of their Juriſdiction, the Party may maintain an Ac- knew it aroſe 
tion againſt the Plaintiff who levied the Plaint ; for he is ſuppos'd to know e 


v. ſcliction. 
where the Cauſe of Aktion aroſe, but * * 45 475 oft the Fudge or e Tae 1566, 
who 
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cuts i — 


—Bur Gwyn 20% had executed it; for they can't tell, whether it ariſes within their 


Y. £00 Ir Juriſdiction or not. 2. Jones. 214, 215. Trin. 34 Car. 2. B. R. 
3 . 

that Treſpaſs Olliet v. Beſſey. | | 

and Falſe Im- | | 
priſonment will not lic againſt the Judge, Officer or Party. 1ſt. No Action lies againſt a Judge for 
what he doth Ge. adly, Nor againſt the Officer for executing the Proceſs of a Judge, or 
Court who ha Juriſdiction, though the Proceſs be erroneous, or inverſo ordine. 3dly, Nor of the 
Party, for in this Caſe of a Bond, it doth not appear where it was exccuted, nor can the Party know 
the Extent of the Inferior Courr, nor is it clear, that Caſe will lye meerly for this if the Plaintiff knew 
ir, unleſs ea Intentione to hold him to Bail. 2. Lutw. 935: Mich. 4 W. & M. in the Exchequer. 


2. Some Furiſilictions are limited; 1ſt. As to the ſubjet? Matter, as 
the Commiſſioners of Exciſe touching Impolitions for ſtrong Waters, 
and they adjudged low Wines to be ſtrong Waters, which was an Ex- 

ceſs of their Juriſdiction, and therefore an Action lay againſt them. So 


Marſhalſea Caſe, Co. 10, they have Juriſdiction in Debt and Cove- 


' nant, where both Parties are of the Houthold, and in Treſpaſs where 
one of them was of the Houthold, but this did not extend to Treſpaſs 
upon the Caſe, and their holding Plea in Aſſumpſit, was Coram non Ju- 

dice. So in Caſe where there is a Founder of an Eleemoſunary Founda- 
tion, and a Vilitor is appointed, and his Juriſdiction is limited by 
Rules and Statutes, if the Viſitor in any ſenſe exceeds theſe Rules, an 
Action lies againſt him, as was agreed in the Caſe of Exeter College; 
But contra where he is miſtaken in a Thing within his Power, though 
there is no Appeal over. 2dly, Iz reſpect of the Perſons, as in the Caſe 
of the Marſhalſea, where the Parties ought to be of the Houſhold &c. 
Ut ſupra, or all is Coram non Judice. zdly, In reſpect of the Place, as 


Juſtices of Peace in relation to the Poor, tor their Reliet within their 


teveral Pariſhes, but if they tax S. to the Relief of the Poor of D. this 
is an apparent exceſs of Juriſdiction, and the Juſtices and Officer are 
lyable to an Action. Of this Sort are Inſerior Courts in Corporations. 
But where the Interior Court has Cognizance of the Action, and 1s only 


reſtrainable in it at the Pleaſure of the Party, by pleading xo the Ju- 


riſdiction, eſpecially where the Action will lie as well within as with- 
out the Juriſdiction, as all tranſitory Matters, where it can't appear 
whether they ariſe within or without the Juriſdiction, and therefore if 
the Perſon can be come at by Proceſs, over whoſe Perſon they had Ju- 
riſdiction, and he omits to plead to the Juriſdiction, by pleading over 
to the Merits he is concluded for ever. The reaſon of a Prohibition 
is the ſame, which is to hinder the Party from being wronged, yet if 
the Party plead to the Merits no Prohibition lies, for he has eſtopp'd 
himſelf by Pleading, but if all the Proceedings were void & coram 


| Where it appears in the Declaration, that the Cauſe aroſe out of the 
Juriſdiction, all the Proceedings will be Coram non Judice, but where 


tuſes or accepts it and proceeds aſterwards, if it be offer'd beſore impar- 
lance and upon Oath as it ought to be, all Proceedings are void, and 
the Judge and Officer liable to Actions. See W. 1. cap. 35. By plead- 
ing to the Action the Defendant cannot have an Action upon this Sta- 
tute, and therefore the Superior Courts refuſe to grant Prohibitions upon 
Suggeſtions that the Cauſe aroſe out of the Juriſdiction, until the De- 
fendant has pleaded this Matter to the Juriſdiction of the Inferior Court. 
2 Lutw. 1565, 1566, 1567, in the Appendix 4 W. & M. in the Ar- 
es of Baron (John) Powell in Scacc. in the Caſe of Gwyn v. 

Pool. Sa. 
3. If Suits be in Inferior Corrts without Cauſe an Action lies, but not 
for a cauſeleſs Suit in the Courts at Weſtminſter; and falſe Impriſon- 
| ment 


non Judice, if the Party has pleaded, yet a Prohibition ought to go. 


nothing of this appears thereby, it muſt be notified to the Court by the 
Plea ot the Defendant to the Juriſdiction, Which Plea, if the Court re- 
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appear, and one of them be ſworn, 


Court [ Inferior. _ 


ment lies for one taken by Proceſs out of the Interior Court, if the Cauſe 

aroſe not within their Juriſdiction. 2 Show. 374, pl. 360. Trin. 

36 Car. 2. B. R. Anon. 
4. On an Information agai 


31 


Hit an Attorney of the Sheriff*s Court of Lon- 


don, & al' jor arre/ting a Man in a ſham Action, holding him to Bail &c. 


to get Money from him &c, the Court ſaid, that it there had been 
any Wrong done, the Remedy is to apply to a Fudge of the Inſerior Court, 
who had Power to puniſh the Atrorney and the Bailifts, and order Sa- 


tisfaction &c. Mich, 6. Geo. B. R. 


— Ad — 


See Habeas 
Corpus (H) 
(O) See Su- 
perſedeas (I) 
„ ĩ ͤù . 1 der Tit . 
1. 43 Eliz. cap. 5. O Writ of Habeas Corpus, or other Writ ſued beas Corpus 
„ forth to remove an 5 be allowed, un- (E) pl. 2, 3, 
leſs it be delivered unto the Fudgt or Officer of the Court before the Fury aud the 


Notes there, 


(L a. 7) Of removing Cauſes out of Inferior Courts. 


2. 21 * I. cap. 25. S. 2. Mo Writ to remove a Suit in an Inferior Court On a Habeas 
ſhall be obeyed, unleſs deliver d to the Stewards &9c. of the ſame Court, before Corpus it 


Iſue or Demurrer joined, ſo as'ſuch Iſue or Demurrer be not joined within a "<urned 
x Weeks after the Arreſt or Appearance of the Defendant. 


that Hue 
was joined 
= „ | | | before the 
Writ came to him, but did not ſay, that Iſſue was not joined within fix Weeks &c. as it ought to be 
by the Statute, and theretore ill; There was likewiſe another Fault, becauſe it being in an Inferior 
Court, it is not returned, that the Cauſe of Action aroſe within the Juriſdiction. Comb. 127. 


5 Trin. 1 W. & M. in B. R. Anon. 


3. 21 Fac, 1. cap. 23. S. 3, F any ſuch Cauſe ſhall be removed or flaid by 
any ſuch Writ or Proceſs, and afterwards the ſame Cauſe ſhall be remanded, 
the ſame Cauſe ſhall never afterwards be removed or ſtaid before Fudgment 
by any Writs whatſoever. F 5 

4. S. 4. If in any Cauſe not concerning Freehold, Leaſe or Rent , it ſhall ap- 12 Geo. 1. 


pear or be laid in the Declaration, that the Debt, Damages or Things de- 75 Taq $3 


 manded do not amount to 5 l. ſuch Cauſe ſhall not be ſtayed, nor removed in 7 e 


rior Courts as 

| . | are deſcribed 
in Stat. 21 Fac, cap. 23. Par. 3. may proceed in Cauſes therein ſpecified, which appear or are laid, not to exceed 
51. though there may be other Actions againſt ſuch Defendants, wherein the Plaintiff's demands may ex- 
ceed 5 1. This was a temporary Act, and continued by 5 Geo, 2. Cap. 24. from the End of that Seſ- 
lion for ſeven Years Kc. | I 7 ee os N | 


any other Courts by any Writs other than Writs of Error or Attaint. 


5. S. 5. Tf any Writ ſhall be ſued forth contrary to the Intent of this 


FLA it ſhall be lawful for the Fudge or Officer, to whom ſuch Writ (hall be 


directed, to diſallow the ſame, and to proceed as if no ſuch Writs had been 


granted. 


6. F. 6. Previded that this Act ſpall extend only to ſuch Courts of Re- It was held 


cord, and for ſo long Time only, as there ſhall be an utter Barriſter of three by Holt Ch. 
Tears ſtanding, that ſhall be Steward, Town-Clerk, Fudge or Recorder ap that where 


the ſame Court, or that ſball be Aſſiſtant to ſuch Fudge, and there preſent, Corpus is di- 
and not of Counſel in any Cauſe then depending in the ſame Court. rected to an 


Inferior 


Court of which an utter Barriſter is Steward, and in fact the Iſſue of the Plaint was not joined more 


than fix Months after the Appearance of the Defendants there; ſo that by the Statute 21 Jac. the 
Steward had Liberty to proceed notwithſtanding, and without the allowance of the Writ; yet in this 


Caſe the Steward is bound to return the Writ with the ſpecial Matter, otherwiſe he ſhall be in Con- 


tempt; and ſo it was conſtantly ruled in B R. when Hale was Ch. J Comb. 69. Mich. 1 W. & 
M. in B. R. Watſon v. Clerke.— Iſſue was joined in an Inferior Court, and the Steward re- 
tuſed to allow the Habeas Corpus, and the Cauſe was tried but not before an utter Parrifler, 38 a 5 
| | | recte 
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rected by the Grarate ; The Court held, that the Steward ought to return the Habeas Corpus; and 


they having preceed-d to try the Cauſe, no utter Barriſter being Steward, an Attachment was award- 
ed. 3 Mod, 85 Mich. 1 Jac. 2. B. K. Anon. 


Velv. 130. 


Trin. 6 


Tac R. 


the S. C. 
and the 
Ideo vide- 
tur was 


_ adjudged . N 
Error; For it ought to be Ideo conſideratum &c. 


mn. F. J. This AG ſpall not extend to any Canſe wherein any ſuch Plea 


ſhall be pleaded, as could not be tried within the Furiſdictiom of ſuch Inferior 
Court. 


8. By 21 Jac, after a Procedendo awarded, no Superfedeas ought to 


be granted, unleis it unduly vel improvide emanavit, in which Caſes 


it oſual to grant one. Cro. C. 487, pl. 11. Mich. 13 Car. B. R. 


Bower v. Cooper. 


9. No Court can be exempt from the Stperintendancy of the King in his 
Court of B. R. It is a Conſequence of every Interior Juriſdiction of 


Record, that their Proceedings be removable into this Court, to have 


their Record inſpe&ed, and to ſee whether they keep themſelves with- 
in the Limits of their Juriſdiction. 1 Salk. 144, pl. 3. Trin. 12 


W. 3. B. R. in Caſe of Groenvelt v. Burwell. 


5 2 


(L. a. 8) Judgments in Inferior Courts. When void. 


1. NNHERE Fudement is given in a Baſe Court, or Peculiar, of 


 Contratt, Covenant, or Land which lies out of the Juriſdliction of 


the Court, it is void, and the Party of the Execution ſhall have Aſſiſe 
or Treſpaſs. Br. judgment, pl. 64, cites 22 Atl. 64. | 
2. But where it is given there of Frankteaement upon Plaint, where it 
olg ht to be ſued by Writ, this is not void, but Error, and there it is a- 


greed in Eifect, that Franktenement ſhall not be recovered in Court 


Baron bur by Writ, and not by Plaint, and if it be it is Error, and 
Falſe Judgment lies. Br. Judgment, pl. 64. cites 22 Aff. 64. 


3. Error upon a judgment in Cambridge, becauſe the Cauſe of Ac- 


tion is laid to be iz a Cloſe called Bl. Acre, and it is not averred that it 
was infra Furiſdictionem, cites Relw. 33. a. 89. a. The Judgment was 


entred, ideo videtur ; And per Cur. Judgment thall not be by a Vide- 


tur. And Judgment tor thoſe Cauſes was reverſed, Noy 129. Ventres 


v. Carter. 


: FX In Aſſumpſit &c. the Deſendant pleaded two ſeveral Attach- 
ments of Money in London, viz. of one Part of it due to himſelf, and 


the reft ro a Stranger, and both due on Bond. The Plaintiff replied, 
that both the Bonds on which the Attachments were made, were exe- 


cuted extra Juriſdictionem &c. The Detendant rejoined, that the 


Bond made to him was executed intra Juriſdictionem &c. and upon a 
Demurrer the Plaintiff had Judgment, becauſe Judgment there of a Thing 
out of their Furiſdiction is abſolutely void, and Advantage may be taken 


thereof by Pleading, without a Writ of Error; belides, the Rejoinder an- 
ſwers only Part of the Replication. 3 Lev. 23. Paſch. 33 Car. 2. 
C. B. Frumpton v. Perris, a 


F. Aſſump/it in London for depaſturing of an Horſe in Eſſex ; The De- | 


fendant pleaded in Bar a former Action brought in the Sheriff's Court 
in London tor the ſame depaſturing, and Judgment there tor the De- 


fendant. The Plainrift replied, that the Cauſe of Action did ariſe in 


Eſſex, out of the Juriſdiction of the Sheriff's Court. Upon Demurrer 
it was adjudged that the Plea was ill; for if they hold Plea of a Matter 
| one 
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from the Common Law, there a Writ of Error lies not, but a Certio- 


_ Ibid. 


Court Inferior.] 
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33 


— 


— en nr | 

eat of the Furiſditfion, the Fudgment is void, aud cannot be executed. 

3 Lev. 234. Mico v. Morris. 15 
6. It was held in this Caſe, per Holt Ch. J. that wherever a new Ju- ed ye 494. 

riſdliction is erect ed by Act of Parliament, and the Court or Fudge that ex- dC. BSE 


; 5 * by Holt Ch. 
erciſes this Juriſcliction, acts as a Court or Judge of Record according to || in geliver— 


— — — 


the Courſe of the Common Law, a Writ of Error lies on their Judgments, ing the Opi- 


but where they act in a ſummary Method, or in a new Courle different on 19 85 | 
our 


rari. 1 Salk. 263. pl. 5. Trin. 12 W. 3 Groenvelc v. Burwell, 


(L. a. 9) Plea or Record remanded into the Inferior 
Court, In what Caſes. 


LN / Ortdanceſtor in Cheſter the Tenant wouch'd Foreigner to Warranty, 
— by which the Record is remov'd into Banco, and there the 


Tenant was eſſoin d, and this Eſſoign was guaſp'd, by which the Plea 


was remanded into Cheſter to take the Aſſize. 
maund pl. 5. cites 8. Aſſ. 22. | 
2. It Foreigner be vouch'd in Plea of Land in the Huyſtings in London, 
the Plea ſhall be ſent into Bank, and when the Warranty is determin'd, 
it ſhall be remanded into London, and in this Caſe Bank has no Power 

to award Seitin of the Land, but only to try the Warranty, and to 

temand it. Br, Parol ou Plee remaund pl. 8. cites 43 E. 3.1 

3. Formedon in London, the Tenant vouch'd Foreigner to Warranty, by 
which the Plea was ſent into Bank, and Proceſs made againſt the Vouchee, 

and at the Day the Tenant ſaid that pending the Proceſs againſt the 


Br. Parol ou Plee re- 


Vouchee, it was found before the Eſcheator, that F. MV. held of the King, 


and dy without Heir, by which the King ſeized it, and gave to the 
Tenant by Patent, and pray'd Aid of the King; and becauſe the Tenant 
wav'd his Voucher, and this Court has no other Power here but to deter- 
mine the Warranty, therefore they recorded the Aid Praver, and re- 
1 the Parol into London. Br. Parol ou Plee remaund pl. 9. cites 
44. E. 3. 2, 3. : | - | . . 
Fine came out of Franchiſe ito B. R. by Writ of Error, and no 
Error found, by which the Party ſu'd Execution there, and the Bailiffs 
of the Franchiſe where &c. ſcilicet of Oxon demanded Conuſance of it, 
and were ouſted ; for when the Plea comes into B. R. it thall not be 
remanded, Br. Parol ou Plee remaund pl. 6. cites 5o. Aſſ. h19. 
5. But if Record be remov'd into C. B. out of Ancient Demeſne by Pre- 
rence of Frank Fee, and it is found no Frank Fee, it ſhall be remanded. 


6. If Aid of the King be granted in Afſize for inſufficient Cauſe, yet 

when it is in the Chancery, it ſhall not be remanded till the Title of 
the King be examin'd for the King, otherwiſe upon a Voucher, as it was 
ſaid. Br. Parol ou Plee remaund. pl. J. cites 8. H. J. 11. 


7. Where Record comes out of County Palatine or Franchiſe, to try a Br Traverſe 
Foreign Voucher or Foreign Releaſe, the Record thall be remanded after de Office. pl. 
Trial of it. Br. Parol ou Plee remaund pl. 4. cites 2 1. II. 19, cites S C. 
8. Contrary where both Courts are at Common Law, as the Chancery and Br. Traverſe 

B. R. in Caſe of a Traverſe &c. or other Iſſue join'd in Chancery; de Office pl. 
ſor this ſhall be try'd in B. R. and there ſhall remain, and there Judg- 19. cites 8. C. 
nent thall be given, I bid. 5 5 
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de Office pl. 


the Court, 


Br. Traverſe 9. $ of a Record remov'd from C. B. into B. R. by Writ of Error, 
or otherwiſe, quod nota. Ibid, | 
10. A Man was arreſted by Plaint in London, and after the Defendant 
broug ht Writ of Debt in Bank, and had Writ of Privilege, and becauſe 
it appeared that the Plaint was elder than the Writ, the Detendant was 
remanded into London, and the Plaintiff in London had Procedendo, 
quod nota, Br. Procedendo. pl. 8. cites 8. E. 4. 18. 
13. It a Man is arreſted in London, and after another brings Action in 
Bank againſt the ſame Defendant by Covin, and has Capias againſt him to 
have him remov'd cut of Londen, and the Plaintiff in London prays Proce- 
dendo for the Covin, he ſhall not have it till the Day of the Return of 
the Capias, that the Parties may be examin'd of the Covin, quod nota ; 
But it the Defendant does not come at the Day &c. and 1s let to Niain- 
prize, the Plaintiff may have a new Bill againſt him &c. and the Cauſe 
why they ſurceaſe in London is, becauſe the Capias is a Sperſedeas in 
irſe1f ; tor by the Arreſt upon it, he is Priſoner at the Bank, and not 


19. cites 8. C. 


at London, and then they cannot proceed, and cannot have the 


Priſoner, quod nota, Br. Procedendo. pl. 11. cites 10. E. 4. 16. 


14. Where Pleaof Treſpaſs, which is in a Court Baron, of Damages under 


44850. is removed inte Bank by Recordare erronice, where it ought not to 


be removed, there the baſe Court cannot proceed, becauſe the Plea is 


removed, and therefore Procedendo ought to be awarded to them to 
proceed, per diverſe Serjeants, quod nemo negavit. Br. Procedendo. 


* 
— 


Br N. C. Pl. 6. cites 14. H. 8. 15. 17. Z 


31 H.8-y 15. If a Man arrefted in & Franchiſe ſues Writ of Privilege, and re. 


Privilege, the Plaintiff in the Franchiſe cannot have Procedendo, and 


therefore it ſeems that the fir/t Sureties remain, contra if he had been 


diſmiſs d by Allowance of the Privilege, tor then his Sureties are dif- 
charged. But it ſeems that when they remove the Body and the 


Cauſe, they do not remove any Sureties, but then there is not any Re- 


cord againſt them, and then ir ſeems that the Privilege being allow'd, 
the Sureties are diſcharged, contra where the Privilege is not allow'd ; 
for then the Priſoner and the Cauſe was always remaining in the Cu- 
ſtody of thoſe of the Franchiſe, Br. Procedendo. pl. 13. cites 31. H. 8. 

16. A Procedendo 7s a Writ to the Judge of an Interior Courr, re- 


quiring him to proceed in a Cauſe formerly remov'd hither by Certio- 


rari, or other Wrir, or ſtay'd for ſome Time by Superſedeas. P. R. 


So to Pool 17. A Procedendo was deny'd to be granted to the Court of Canter- 
which (as bury in Ejectment; for per. Cur. it was never known to have been 


Canterbury 


15 is a Town granted in ſuch Action. Sid. 66. pl. 40. Mich. 13 Car. 2 B. R. Anon. 
and County, 5 | : „ 


and other ſuch Places, ſuch Motions have always been denied. Sid. 231. pl. 31. Mich. 16 Car. "oY 
B R. Anon, | J. 25 


Becauſe it 18. An Indifment of Barretry being brought in B. R. and filed, it 


appeared to 
that the for a Record filed here, cannot be removed without Act of Parlia- 
Filing it ment. But by the Opinion of Foſter and Windham, a Procedendo 


was by Prac- was granted, Quære de ceo. Lev. 93. Hill. 14 and 15 Car. 2. B. R. 


tice, and the 5 
88 Upham's Caſe. 


great, a Procedendo was awarded, againſt the Opinion of Twiſden J. and contrary to the Courſe of the 


Court. Sid. 108. The King v. Upton. S. C. — It was filed tne ſame Day that the Certiorari was returned, 


which the Court conceived an irregular Sutpriſe, notwithſtanding the Bar, and the Clerks affirm'd 
that none could iſſue, Keb. 40. The King and Juſtices of Somerſetſhire v. Upham, S. C. 


161. S C. moves the Body and the Cauſe, and after does not come to prove his Cauſe of 
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was moved to have a Procedendo. Twiſden J. ſaid it could not be; 
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19. Procedendo lies of Courſe without Motion for not putting in of 
Bail, Comb. 107. Paſch. x W. and M. in B. R. Anon. 

20. It was mov'd, that if the Plaintiff in Error of a Judgment in the 
County Palatine of Cheſter, does not return the Record in a ſhort Time, 
there might be a Procedendo ; Bur per Holt, we cannot grant a Proce- 
dendo, becauſe there is nothing before us; but upon a See es chat the 
Record is not come in, you u¹j have a Writ De Executione Fudicii out 
of Chancery. Comb. 422 Hill. 9 W. 3. B. R. Anon. 

21. Upon a Return of a Hab. Corp. from London, a By-Law was 
ſer torch, laying a certain Penalty upon a Freeman, tor ſelling Goods 
not weigh'd at the City Beam, according to the Cuſtom ; and it was 


moved to file the Return, tor otherwiſe the Defendant could have no 
Remedy, if the Return were falſe, and ſo they might return what 
Cuſtom they pleated talſo & impune. Holt Ch. J. held, that the 


Practice had always been in B. R. to award a Procedendo, without 


filing the Return; But the Queſtion (he ſaid) was, Whether the filing 


would hinder the granting a Procedendo? That it was true, that the 


Habeas Corpus * ſuſpends all Proceedings below, till the Court has de- 1 Salk. 3 52. 


termin'd the Right of the Cauſe of Detainer upon the Return, and ifs C. 
they proceed in the mean Time, it is void, & Coram non 3 0 


that a Procedendo was neceſſary, to unty their Hands below. And 
ſaid, he could ſee no Reaſon, why they might not grant a he Pro- 
cedendo after the Return filed. 6 Mod. 177. Trin. 3 Ann. B. R. Fa- 
zakerly 1 Baldo. _ 3 „„ 

22. When a Cauſe is removed by Habeas Corpus into B. R. a Proce- 


For more as to Inferior Courts and Proceedings there, See Cextiorari. 
Cuſtoms, (I. 2) Habeas Corpus, And other proper Titles. 


diendo may be granted, though the Return be filed; becauſe the Record is not : 
removed, but only a Tranſcript of it. Patch. 6 Geo. B. K. 8 


See 4 Inſt. 


(M. a) Court of Sannaries. 


DT. Chartarum, membrana 8. parte 40, 41. pro 


I. 33 E. I. 


Stannatoribus noſtris in Comitatibus Devoniæ & Cor- 


nubiæ, grant to them ec. of their Privileges, tc. all one except of 
the Places ot the Priſon, viz. POſtwithiel for Corn wal, & Lidford for 


Devon, and of the Coinage, viz, I'Oſtwithiel, Bodmyn, Liskerret, 


Truro, & Helſton, in Cornubia. 


2. 33 E. 1. Libro Parliamentorum 105. ad peticionem Stannato- 


rum Cornubiæ, conceditur Charta Libertatum, juxta formam Confir- 
mationis Regis Henrici, per ſe, non conjunctim cum Stannatoribus 
Devoniæ &c, _ 5 5 

3. 1 E. 2. Rotulo Patentium, prima parte, membrana 13. 
Conceſſio Minerariis Regis in Comitatu Devoniæ commorantibus, quod 
ipſi a die confectionis præſentium per quadriennium proximo ſequens 
completum, liberi ſint & quieti in Civitatibus, Burgis Villis, Mercatis 


& aliis locis quibuſcumque in Comitatu Devoniæ prædicto & aliis 
Comitatibus vicinis de Theoloneo & omnibus aliis Conſuetudinibus 


præſtandis de quibuſcumque neceſfariis pro victu & veſtitu eorum Mine- 
rariorum ibidem emendis. Et quod de tranſgreſſionibus, occaſionibus 
perſonalibus, ſeu placitis aliquibus, alicubi in Curiis Comitum Baro- 
num, vel aliorum Dominorum quorumcunque, toto Tempore prædicto, 


non 


229. cap. 45. 
and Pry nn's 
Animadv. on 

4 Ioſt. 194, 

175. 
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non placitent, nec placitentur, contra voluntatem fuam, niſi coram 


Cuſtodibus noſtris Mineræ prædictæ, & Vicecomite noſt ro ejuſdem Co- 7 > 
mitatus, qui pro Jempore fuerint. Vobis omnibus & lingulis firmiter V 
inhibentes, ne Minerarios noſtros prædictos contra hanc Conceiſionem £ 
noſtram moleſtetis in aliquos, ſeu gravetis quo minus ipff Quietanciis & J 
Libeftatibus prædictis uti poſſunt, juxta formam Concethonts ejuſdem. * 
4. 4 D. 8. cap. 8. Richard Strode thmprifonen in Lidford, till he tt 
4 was deuverca by a Writ of Privilege out of the King's Exchequer tf 
=. | | at \\ citmintter, fur that he was one ok the Collectors in the tain al 
0 Count) tor the frit ofthe two Fitteenths granted in this {2arlta- a 
Wd CCC | Es ME 2 
bibi, F. 23. D. 8. cap. 8. If any Perſon ſhall be ſued, accuſed, in: fl 
Ss ould be Dilted, impriſoned, amerced, condemned, or otherwiſe vered or | 
1 do rhis Pur- troubled in his Joerion, Lands, Cyn- Works, Goods or Chattles, fo 
1 poſe, vi. hp anp ar the unters or Vilicers of the Klag's Courts of Stan- 
4 Mall be Narp; ,, - . 77 —ͤ̃ 
a 4 Ke 0. Dill. 35 E. 1. B. R. Bot. Walter Wallings, a Tinner, was 4 
i indicted at Exeter before the Jultices Itenerant, for killing Walter 7 
Wallings, the Son of his Brother in Decenna de Holme, and after 
it is there laid, Quod Locus in quo interkectus fuit, fuit intra te 
Libertatem Stannariæ, and atcer the Octendant rendred himſelf to | 
the Sheriff of the County of Devon; and after Thomas de Swine- Þ 
ſey, Cuttos Stannariæ, came to the Sheritt, and required him to de- | E 
liverthe faid Delendant to him, upon which the Sheriff delivered him 12 
to the laid Thomas, by which tye Octendant was ductus ad Gaol⸗ 10 
am de Lord in Livertate ezusdem Staunarte ; and afcer it ts N 
_ ſaid, Quod detendens adhuc elt in Lidford, infra Libercatem prædic⸗ all 
Is tx Stannariz and airer it is demanded of the Sheriff, wheretore he 1 
deldvercd tie Octendant to the lald Cuffos of the Stannary, () pl 
Who laid, that ye vemanded him by force ofthe faty Charter, 33 E. 0 
x. Upon which they were adjourned to wWeſtminſter coram Rege, 4 
and Oay given to the laid Cnſtos, and to the Detendant to anſwer 
it; but the Cuſtos did not come, but erculed himlelk by Sickneſs, 1 
and for the Damage that might arile in the Stannartes by his Ab⸗ W 
ſence; but the Octendant appeared there, and pleaden Mot Guilty, 
and was found Mot guilty, 5 e\ 
J. 2 Ed. 3. Botulo Patentium parte 1. Membrana 27, Nu- in 
mero 130. upon the Supplication ot the Tinners, the King grant- tt 
ed, That no Tin thall be weighed ar Taviſtock, eo quod multum diſ- T 
tar a Mari, and {0 with great Charge tranſported after Comage and 00 
Weighing, and tor this Ortevance it ſhould hereatter be welghed at t! 
Aſhburton, Chagtord, and Plympton, and not at Taviſtock. Apud 1; 
Weſtmonaſterium in Scaccaria among the Eires de Cornubia. ty 
5 Ed. 2. Rot, 6. apud Launceſton, William B. and G. T. are W 
8 ſued by Writ of Conſpiracy by J. T. for appealing him of a Z0 
wi Robbery 3 Ed. 2. Ke. Upon which comes P. W, and thews the W 
bh Letters Patents of 33 Ed. 1. which are entered in hc verba, and Qs 
i thereupon P. W. demands Conuſance of this Plea, for chat the De- P 
10 tendaac ſunt Stannatores, tu Which the Plaincitf J. T. ſaid, Quos 
1 | fried c 
ET prædicti Stannatores Curiam ſuam habere non debent, quia dicit, 01 
ll quod ita ſequela jam per 5 Dies verſus przvictos Defenventes & 2 
| | alios continuata elt, abſque hoc quod predictus 13. W. vel aliquis ? 
. : alius corum Balllvus, Curiam ſuam inde petiflet, vel Cartam gt 
In 7  prz=dictam oſtendiſſet. Oicit etiam, quod cum contineatur in dicta 45 
Charta, quod przdictt Stannatores operantes in Oominicis 0 
ſh - Kegls, dum operantur in eisdem Stannarits, ltbert efſe debeant, B 
10 c quiett de omnibus Placitis x Querelts Curias Regis tangenti⸗ ta 
it | bus. Et cum prædictus 19. 4. aſſerit predictos Stannatores ot 
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coram nullo Juſticiario Regis, vel miniſtro, nut coram eorum 
Cuſtode, non devere refpondere, pravicti Oekendentes non unt 
operantes in Oomincts Regis nec althi operantes ; c hoc offert 


vereficare, prout ccc. profert etiam quandam Commillionem & 
quoddam Breve Regis, per quod qiudem Breve idem Rex prædictig 


 witticino B. & alls Uandabit, quod, Thomam de ia Hyde Cul: 
todem Stannariz Regis prædictæ in ſucium admittant ipſo Thoma 
tunc ibidem præſente, & prædicſtam Tommiſſionem admittente, and 


the Defendants being demanded whether they will anſwer, ſay, 


That not till it be determined whether they ſhall have their Court ; 
and the Iaintiif demands Judgment, as indetenſum, upon which 


Day is given over ad audiendum Judictum, but nothing done in 


the Koll. 5 53 os „ 
8. The Court of Trematon in Cornubia is not any Stannary Court, 


for the Stile of the Court is, Manerium de Trematon Curia Domini 
Regis ibidem tenta coram J. S. Fc. and a Mrit of Error lies in 


B. B. upon a Judgment there, and they may hold Plea there of 


Beplevins. Co. Book of Entries, fol. 293. between Walter Rel- 


ton, and fohn Starkey, and Nicholas Axford, 15 El. Rot, 18. 

9. Tf a Suit be in the Dutchy Court ot Calſtock in Cornubia, 
touching a Copyhold, and after a Verdict, Mr. Coryton, the Vice- 
warden, grants a Mandate to the Steward of the Court not to give 


Judgment, for that the Defendant had petitioned him in point of 
Equity, and d Prohibition is granted, upon a Surmtle that the 
Vice-warden had nothing to do as Vice-warden in the Durchy 
Courts; but there hath been a uſage there to appeal to the Lord 
Warden as chief Steward of the Outchy tor Patters of Equity, 


and Mr. Coryton was only Vice-warden of the Stannaries by his 


Pateut, and not Deputy Steward of the Outchy. Tr. 10 Car, 
d Prohibition granted, upon the Motion 
of Maſter Attorney General. Mich, 10 Car. B. B. between 


B. R. between 


Adams and Hunn, per Curtam, a Prohibition granted. 
10. The Charter of the Stannery is, that the King grants to the Tin- 
ners to dig Tin in the Waſte Lands and Moors of the King and others 


whomſoever in the County of Cornwal. Br. Prerogative, pl. 124. 
11. By ancient Charters, the whole Company and Body of Tuners, in 


every of the ſaid Counties of Devon and Cornwall, are caſt and divided 
in four ſeveral Stanneries or Furiſdictious In every of which Stanneries, 


there is a Court to miniſter Juſtice in all Cauſes Perſonal ariſing between 
Tinner and Tinner, and between Tinner and Foreigner; and alſo for and 


concerning the Right and Ownerſhip of 'Tinn Mines, and the Diſpoſition 
thereof, except in Cauſes of Land, Life, and Member; and if any 


talſe and unjuſt Judgment be given in any of the ſaid Courts, the Par- 


ty griev'd may make his Appeal unto the Lord Warden of the Stanneries, 
who is their ſuperior Ae both for Law and Equity; and from him, un- 
20 the Body of the 
which Duke the Stanneries were given, as by the former Charters 
nave appear'd, and from them the Appeal heth to the King's moſt Royal 
Perſon. Doderidge's Hitt. of the Dutchy of Cornwall, 93, 94. 

12. When Matters of Moment concerning the State ot thoſe Mines 


or Stanneries, ſhall come to be queſtton'd or debated; there are in every 
of the ſaid Counties, by the Direction of the Lord Warden, ſevera! 


Parliaments or general Aſſemblies of the Tinners ſummon'd, wherennto every 
Stannery within that County ſeudeth Furates or Burgeſſes, by whoſe Advice 


and Conſent, Conflitutions, Orders and Laus ave mide and ortain d, 
touching Tinn-Cauſes, which being promulged, the ſame do bind the aldi. 


Bady ot Tinners ot that County, as firmly as if the fame had been eſ- 
tabliſh'd ia the general Parliaments of the Realm. Doderidg's Hitt. 
ot che Dutchy of Cornwal. 94. Ce 5 
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uncil of the Lord Prince, Duke of Cornwall, to 
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13 As well Blowers as all other Labourers and Workers (vb it holt 
Fraud or Covine) in or avout the Stauneries in Cornwall and De YON, are 
to have the Privilege ot the Stanneries, during the Time that they do 
Work there. Retolv'd by all che Judges. Mich. 4. Jac. 4 Inft. 231, 

14. 2dly, That a/l Matters and Things concerning the Stanneries, or 
depending upon the ſame, are to be heard and determin'd in thoſe Courts ac. 
cording to the Cuſtom ot the ſame, Time out of Mind of Man uſed. Re- 
ſolv'd by all the Judges. Mich. 4 Jac. 4 Inſt. 231. 

15. 3dly, Thar ail tranſitory Actions between Tinner and Tinner, or 
Worker and Worker, (tho the Cauſe be Collaterall, and not pertaining to the 


Stannery) may be heard and determin'd within the Courts of the Stanneries 


according to the Cuſtom of the {aid Courts, albeit the Cauſe of Action did 
riſe in any Place out of the Stanneries, zf the Defendant be found with- 
in the Stannery 3 or may ſued at the Common Lay ar the Election of the 
Plaintiff Reſolv'd by all the Judges, Mich. 4 Jac. 4 Inſt. 231. 


16. But if the one Party only be a Tinner, or Worker, aud the Cauſe 1 


Action being tranſitory and collateral to the Stannery, do riſe out of the ſaid 
Stanneries, then the Defendant may by the Cuſtom and Uſage of thoſe Courts 


plead to the Furiſdiction of the Court, that the Cauſe of Action did riſe 


out of the Stanneries, and the Juriſdiction of thoſe Courts, which by the 
Cuftom of the Court he ought to plead in proper Perſon upon Oath, And it 
ſuch Plea to the Juriſdiction be not allow'd, then a Prohibition in thar 
Caſe is to be granted. And it in that Caſe the Detendant do come to 
plead to the Juriſdiction of the Court upon his Oath, he ought not to be 


| arreſted Eundo, Redeundo, vel Morando, at the Suit of any Subject in any 
Corporation, or other Place where the ſaid Courts of the Stannery ſhall 
be then holden. Reſolv'd by all the Judges. Mich. 4 Jac. 4 Init. 231. 


17. 4qthly, If the Defendant may plead to the juriſdiction of the 


Court in the Caſe betore mentioned; and will nor, but pleads and ad- 


mits the Furiſdifion of the Court, and Fudgment is given, and the Body 
F the Defendant taken in Execution, the Party cannot by Law have any 
Attion of falſe Impriſonment, but the Execution is good by the Cuſtom 


ol the ſaid Court. But if in that Caſe it doth appear by the Plaintiff's 


own ſhewing, that the Contract or Cauſe of Action was made or did ariſe out 
of the Stanneries, and the Furiſdliction of thoſe Courts, or it it appear by 
the Condition of the Bond whereupon the Action is grounded, that 


the Condition was to be perform'd in any Place out of the Juriſdiction 


of thoſe Courts, then a/! the Proceedings in ſuch Caſes upon ſuch Matter 
apparent, are coram non Fadice. Reſolved by all the Judges. Mich. 


4 Jac. 4 Inſt. 231. 1 | a aries 
18. 5thly, We are of Opinion, that 20 Man ought to Demurr in that 


Court, for, for want of Form but only for ſubſtance of Matter. Re- 


ſolv'd by all the Judges. Mich, 4 Jac. 4 Inſt. 231i 
19. 6rhly, That the Courts of the Stannery have not any Furiſdickion 
for any Cauſe of Action that is local, riſing out of the Stanneries. Reſolv'd 
by all the Judges. Mich. 4 Jac. 4 Inſt. 231. = 


20. Jthly, That the Privilege of the Workers in the Stanneries do not ex- 
tend to any Cauſe of Action that is local, riſing out of the Stanneries, (for 


Matters ot Lite, Member, and plea of Land, are by expreſs Words ex- 
cepted in their Charters) and no Man can be exempt from Juſtice. Re- 
ſolv'd by all the Juſtices, Mich. 4 Jac. 4 Inſt. 231 75 


21. Upon Fudgment given in the Stannery Court, the Courſe is, Iſt. 70 ap- 
peal to the Vice-Warden. adly, From him to the Warden, and after to the Duke 


Himſelſ, (ot Corn wal) when he hath had his Livery; Per Doderidge ]. and 


Coke Ch. J. agreed with him herein, but before this, that he hath his Li- 
berty to appeal to the Warden, and atterwards to the Counſel ; But 10 


Writ of Error lieth upon a Judgment there given for any Matter touching the 


Stanneries; but upon a Judgment there given upon collateral Matters 
eee 
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a Writ of Error well lieth, and this hath been ſo before reſolv'd, as 


Mich. 9 Car. B. R. Adams v. Ld. Warden of the Stannaries. 
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Court [of Stannaries. 


the ſame is to be ſeen recorded in the Chancery, in the Petty Bag Of- 
fice, by all the Judges, upon a Conference had. 3 Bulſt. 183. Paſch. 
14 Jac. in Caſe of ron. ah v. Scott. 

22. S. gave Bend to deliver ſo much Tinn, made in the Tin- work in 
Devonſhire, at ſuch a Place within the Furiſdiction of the Stannery. In 
Debt upon the Bond [| brought in B. R.] the Defendant pleaded to rhe 
Juriſdiction of the Court, becauſe it was a Tinn Cauſe, Montague Ch. 
J. faid, it is allegd 1n the Plea, that the Defendant is a Tinner, and 
this is not traverſed, and puts the Caſe, that if the Condition was to 
deliver the Tin at Briſtol, whether the Stannery Court ſhould have Ju- 
riſdiction there? implying, that it ſhould not. But Doderidge ſaid, 


the Caſe is not ſo here, for it is to be delivered within the Juriſdiction. 


The Defendant ſhew'd certain Articles under the Great Seal, appoint- 


ing and limiting the Juriſdiction, wherein the Article goes only to the 


Cauſe, and not to rhe Perſon, Doderidge J. ſaid, the Juriſdiction of 


the Stannaries had been debated before all the Judges of England, and 


their Charter of E. 1. and the Statute of 50 E. 3. was ſhewn to them, 


and that both Statute and Charter were general, viz. as to the Cauſe, and 


not reſtrained to the Perſons; Yer, Montague Ch. J. at length ruled, 


that becauſe the Cauſe and the Perſon are both Privileg'd, the Juriſdic- 


tion be allow'd. 2 Roll Rep. 44, 45. Trin. 16 Jac. B. R. Pin- 
ſon v. Smale. | | 


23. C. a Miniſter in London came into the Stannery Court at the Suit 


of L. and put in Surety and then came again; It was ſhewn, that nei- 


ther the Plaintiff nor Defendant were Tinners, nor the Cauſe a Stannery 


Cauſe ; whereupon C. was diſcharged, and then C. was immediately 


arreſted again by L. and Proceſs awarded. An Attachment was grant- 


ed againſt L. and a Prohibition to the Court, for the Defendant ought 
not to be arreſted in coming to make his Law, And Ley Ch. J. faid, 
that it was uſual there after the Oath made, for 3 d. to enter the Plain- 
tiff a Tinner, 2 Roll Rep. 379. Mich, 21 Jac. B. R. Lovice v. 


Cloſe. 5 9 5 BEES. | 7 | | e 
24. The Juriſdiction of the Stannaries is only for Tinn Matters, and 
where the Perſons which ſue, or one of them, be a Tinner ; and all their 


 Proeeedings there ſummarily and de Plano, without any formal Courſe, 


are illegal, and the King's Courts ſhall take Notice where they proceed 


irregularly, and ſhall controul them, and preſerve the Juriſdiction of 
33. pl. 19. 


the Court; per Noy ; and approv'd by the Court. Cro. C. 3 


25. The Cu/icm in the Stannaries 70 try Cauſes there by /ix Furors is a 


void Cuſtom ; though in Wales, where it is confirm'd by Act of Par- 


liament it is good. So a Cuſtom of the Stannary Court to take out Exe 
cution both againſt Body and Goods is void. Sid. 233. pl. 36. Mich. 
16 Car, 2. B. R. Aike v. Hunkin, „( 


1525ůĩäĩ» 


— 


(N. a) Court. juriſdiction of Court. Pleadings how. 


1. IN Treſpaſs at the Diſtreſs the Defendant was permitted to ſay, 


72 that the Place is within the Franchiſe of NM. E. where the King? 
ra 


runs A 254 of the Writ, aud was ſuffer'd to have the 
Plea at the Diſireſs, and the Writ abated by Nient dedire of the Plaintiff. 
Br, Juriſdiction. pl. 9. cites 45. E. 3. 17. 


2. He 
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3 Court (Juriſdicion.“ 


2. He who pleads to the jquriidiction by the Cingue Ports, hall con- 
clude Judgment f the Court will take Conuſaure. Br. ſuritdiction, 
pi. 1). cites 49. C. 3. 24. 

3. Debt in Lon on upon an Obligation, the Defendant pleaded, that it 
was made by Dur in another County, by which it was awarded quod 
detendens eat fine die, & quod querens nthil capiar per Querelam, and 


by all, this Judginent does not go in Bar, but to the Furiſcliction, and 


ſuch Plea cannot be ſent into Bank to be tried and remanded as Foreign 
Voucher in London, tor this is by Statute which does not extend to per- 


ſonal Actions. Br. Juriſdiction. pl. 83. cites 3 H. 4. 18. 


4. Formedon ot a Seigniory, Caftle, and Manor. Newton faid as to 
the Heignior) and Manor, they are in the County of Carmarthen, and that 
the King and his Progenitors, and all thoſe whoſe Eftate &c. have had 


Time out of Mind, Furiſdittion Royal, Exchequer and juſtice in the ſame 


County, and Writs jecled with the Seal of the Prince, and that thoſe Lands 


and all others in the ſame County have been pleaded within the ſame 
County, and not our, Judgment of the Writ, and admitted there that 
he may plead Matter which goes to the Furiſdiction as here, and conclude 


to the Writ, Br. Brief. pl. 165. cites 7 H. 6. 36. 
5. Treſpaſs again/# Z. C. Rolf ſaid he is Chancellor of Oxford, and 
King Henry 4. granted to J. D. Chancellor of Oxford, and his Suc- 


ceſſors, that they ſhould not be impleaded by Writ of Treſpaſs, nor of 
Contract of Things which they do by their Office, and herd that he 
diſtrein'd the Plaintiff by his Office, Fudgment if the Court will take Co- 


nuſance; per Babb. Ch. |. you ought to have demanded Fudgment of the 


Writ. Br. Briet. pl. 169. cites 8 H. 6. 18. 19. no 
6 For thoſe of London have Privilege that they all not be impleaded 
out of the City of his Lands, and 1t Writ be brought here of Land in 


London, he thall plead this Matter, and demand Judgment of the 


Writ, and not to the Juriſdiction, Br. Ibid. „ 
7. It the Plaintiff Counts in Debt or Treſpaſs, and the Defendant pleads 


to the Furiſcliction, the Count ſhall not be entred before the furiſdiction be 
afirned, and it Continuance be taken till the next Term, it thall be upon 


the Writ as if no Count had been, and at the next Term the PlajatiiF 


mall count anew. Br. Count. pl. 36. cites 8 H. 6. 18. 


8. In Detinue of a Charter, the Defendant defended Tort & Forte, and 


no more, and pleaded to the Juriſdiction, becauſe the Land in the Charter 


is within the Cinque Ports, and it was admitted a good Defence, and 


therefore it ſeems that he ſhall not make full Defence, if he will plead 


manded Fudgment if the Court would take Conuſance ; and per Moyle 


to the Juriſdiction, but it was not adjudged if the Plea be good to the 


Juriſdiction in this Caſe. Br. Juriſdiction. pl. 36. cites 8 H. 6. 22. 
9. Mortdanceſtor; the Tenant pleaded to the Furiſaittion, becauſe the 
Land lies in another County, and the Action is brought in C. B. and de- 


the Plea is good, and ſhall not conclude to the Writ, but to the Juriſ- 


_ 2dly, County Palatine. zdly, Cinque Ports. ꝗthly, Foreign Plea in 


* [ſhitcuſled. 


diction, tor another Court ought to hold this Plea, and not this Court, 


and therefore well; contra where his Plea proves that he ought ro have 
other Action in this Court, but his Plea proves that this Court ſhall net 
old Plea of this Action, but another Court, Br. [arijdiction. pl. 59. 


cites 38 H. 6. 18. F... A 
10. Pleadings to the Juriſdiction are, 1ſt. Ancient Demeſue. 


perſonal Actions. Brown's Anal. 3. 


II. Rules of pleading to the Jurifdiction are, 1ſt. Plea to the Juriſ- 


. 7 diction after the Declaration, ſhall not be enter'd till it be * diſmiſs d, 


cites S. C. 
1 Br. Ju- | 


and the Continuance ſhall be upon the Wrir. 2dly, This Plea ſhall 
not be pleaded + after a General, but may after a Special, Imparlance, or 
| SS Li. 
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Court 
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Fi 10. Salvis ſibi omnibus &c. zdly, Upon the View Anctent Demeſne riſdiction 


5 may be pleaded to the Juriſdiction. 4thly, A Foreign Plea may be pl. 88 cites 
leaded to the Juriſdiction i a Perſonal Action, but not in a Real. gp 8 

E 5thly, Ifone pleads to the Juriſdiction, and concludes to the Action, the It was laid 

d ſuriſdiction is admitted, + except in ſome ſpecial Caſes. 6thly, Every by Coke 

d Caſtle in the Cinque Ports is intended Eui/dable, and not any Member of Prothono- 


the Ports (49. E. 3. 34.) Ithly, The Tower of London is accounted in w that! 


Jo 3 1 275 | one cannot ! 
n [7 Law to ſtand in the County of Middleſex. 8thly, The || Plea to the Ju- plead to the 
ry |T rifdiction ought to be pleaded at the firft, except in ſome ſpecial Caſes Juriſdiction 
(as before.) gthly, The Judgment in theſe Cafes is, as in other Pleas, orb Fo 

1 75 in 1 | 7 « | | bs 
ro | Thar the Writ ſhall abate. Brown's Anal, 3, 4. 8 3 a 
_ 38 e 11 „ eeial; 
ad Por the Entry is Salvis Exceptionibus &c. tam ad Breve, quam ad Narrationem &c. (not ſaid ad Ju- 

| ©Z yifdidionem Curie.) Comb, 253. Paſch, 6 W. & M. in C. B. Denham v. Plumpton, and cites 3 H, 

6. 30. a 11H.6.8. and2oH 6. 32. he . | = . 
1s We. + As where Treſpaſs 1s brought Ji & Armis, or where Freehold is pleaded in the County Court, oy 
_ EZ Court Baron, for there the Court ought to take Conſideration therein. Heath's Max. 21. cites 1 
#7 F. Peas to the Juriſdiction muſt always be pleaded Primo Die. Carth. 26. Paſch. 1 W. & M. in 
46 B. R. in Caſe of Andrews v. Clerke. | | | a Rn a | 


nd 

IC- | i e — — . 

oft 

5 T Court. Juriſdiction, 

1 (O. a) Affirm'd. By what. 

che 1. N Formedon, the Tenant ſaid after the View that the Land is in 

73 Wales, where the King's Writ does not run, Judgment of the Writ, 

N 5 ijßpor he cannot have it to the Juriſdiction, for he red ONIONS 

oY 9 the View, by which the Demandant replied, Br. Juriſdiction. pl. 37. 

he = cites 7 H. 6. 36. | PT 5 

tilt 2. And if the Tenant pleads to the Furiſdiftion, and the Demaudant 
3 friparies, and the Plea to the Furiſdiction is nos entred, the Juriſdiction 

1 is affirmed; contra if it appears of Record, by Plea entred, that he has 

" Wt pleaded to the Juriſdiction. Br. Ibid. © 

_ i © _ 3: The Plaintiff declared in the Marſhal's Court, upon an Izſimul 

= Computaſſet infra Furiſdiffionem &c, and had Judgment. It was ob- 

PP. & jectcd, that the Account doth not alter the Duty; for that may ariſe in 

7 Vork, and that no other Conſideration being laid to intitle the Court 

. q do any Juriſdiftion, the Judgment ought not to ſtand ; but it was ad- 

780 = judged, that the Account was ſufficient to give the Court Furiſdiction. 

Gbit. = 8 Mod. J). Paſch. 8. Geo. 1723. Spackman v. Huſſey. 

5222 | For more of Court in General, See Ancient Demeſne, Chancery, 

„„ © Eccleſiaſtical, Prohibition, Univerſity, and orher Proper Ticles. 

59. : 3 

eſte, : | | 5 

ea in 8 Creditor 

ils d, 

ſhall 
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(A) Creditor. Favoured in Equity againſt the Debtor, 
and others claiming from him. 1 


Jenk. 295. 1. F Onveyance by Covin does not deveſt the Eſtate out of the Debtor, 
pl. 45. ; Feoffor &c. but he ſtands ſtill ſeiſed as to the Creditors, not- 
jo 5 ©. Withitanding the Feoffment. Hob. 12. pl. 86. Humberton v. How- 
— Chan, gill. 3 | | 
Rep. 131. 5 8 

15 Car. 1. Naylor v. Baldwin, S. „ 


2. A Judgment of a Debt, and Fine to a Purchaſor acknowledged all 
in one Day, the judgment to be preferred. Toth. 180. cites 4 or 5 
Car. Owen v. Lady Deancourt. RE ig | N 

3. A Debtor employed a Creditor to purchaſe Lands for him, and to take 
up Money to pay for it, which he did, and took the Purchaſe in his 
own Name. The Debtor ſued in Chancery to have the Lands on Pay- 
ment of the Money, but the Creditor having on other Occaſions mort- 
gaged his own Lands, and engaged for the Debror, Bridgman K. de- 
creed, that in order to have a Conveyance, the Debtor ſhould pay the 
Debts as well as the Purchaſe Money. 2 Chan. Caſes 87. cited per Finch 
Chancellor, as the Caſe of Brad burn v. Aman ce. 

4. A Settlement after Marriage in Purſuance of a Bond or Agreement be- 

fore, is good againſt Creditors, as if made before, and is not a voluntary 
_ Conveyance, nor fraudulent ; Agreed per Cur. 2 Keb. Joo. pl. 52. 
Mich. 22 Car. 2. B. R. Lloyd v. Fox. VV, „ 

5. Truſtees by a Settlement for Payment of Debts pretend, that they 
have not ſufficient Power to fell, and the Heir pretends that he hath 


ſome Statutes and Securities which charge the Lands, and fo obſtru& the 


Sale, and the Wife pretends that ſhe has a Fointure, but is willing to ac- 
cept 20001, in lieu of it. Decreed, that all Parties join, that the Cre- 


ditors may be ſatisfied, (excepting the Jointure, which was prior to all 


the Incumbrances, or to pay her 2000 l. in lieu of it) and the Debts to 
be ſatisfied in equal Proportion, the Truſtees to be indemnified, and 
have their Charges and Allowances, and ſuch Securities, as the C 
tors reſpectively have, to be delivered up to the Purchaſors. Fin. R. 
262. Trin. 28 Car. 2. Bennet v. Ingoldsby and -Hampſoun. 
6. Creditors, not Parties to a Suit, allow'd ſix Months Time to come 
iu and prove their Debts before the Maſter, paying their Proportion of 
the Charge of the Suit to be aſcertain'd by the Maſter, and if they 


come not in as aforeſaid, to be excluded. Fin. R. 358. Paſch. 30. 


Car. 2. Foot v. Clerk and Venner. | 
But the Re- J. One ſeized in Tail of Lands, whereof a Term was in Truſtees to 
porter ſays attend the Inheritance, levies a Fine, and by Deed ſubjects the Land to a 
Quære; for Debt of 1000 l. but declares, that after the Debt is paid, the Land to be 


3 oy to the old Uſes, and aiter deviſes ihe Land for Payment of all his Debts j 
| | | e 


WY 


redi- 


IM 

SY ” 
Ot 

25 


en 
Wen = 


towards Satisfaction of their Debts. 2 Chan. Rep. 396. 2 Jac. 2. Anon. 


| Creditor and Debtor. = 1 43 


PF" * —— 


1 


It was decreed, that the Lands are liable to the payment of the nant in Tail 
Teſtator's Debts in general. Vern. 99, 100. Mich. 1682. Turner v. 9 %% Inbe. 


ritance, and 
Gwynn. ſo could not 


; | ; 1 charge it by 
his Will, unleſs it be intended he had ſtill a Power of doing it, lodged in him, by reaſon of the 


Fine, notwithſtanding he had declared, that after Payment of the 10001. it ſhould go to the former 
Uſes. Ibid. 5 x 

Tenant in Tail ſuffers a Recovery to let in a Mortgage of 500 Years, and then limits the Land to the 
old Uſes, and makes his Will, and deviſes all his Lands for Payment of his Debts. The Court thought 
the Equity of Redemption ſhould be Aſſets to ſatisfy Creditors, or a ſubſequent Grantee of an Annni- 


ty. Note, the Redemption <vas limited to him, his Heirs or Aſſigns. Chan. Prec. 39. Hill. 1691. Foſſet 
v. Auſtin. | | Th | 


8. Creditor ſhall be relieved againſt a Legatee, ſaid to be ſettled in the“ Chan. Ca. 
Caſe of * Chamberlain v. Chamberlain. Vern. R. 92. Arg. Mich. 1682. 85 257. 


in Caſe of Noel v. Robinſon; and Lord Chancellor ſaid, it is certain 5 
that a Creditor ſhall compel a Legatee to refund. 8 & G denied 
| | | | ; by Lord 


| Keeper Finch. 


2 Freem. Rep. pl. 37. 8 C. but S. P. does not appear. 


9. A Deed of Truſt was made for Payment of ſuch Creditors as come in 
within a Tear ; yet a Creditor not coming in within the Year, will not 


de excluded, but it is a continuing Truſt ; But a Bill may be ex- 


hibited after the Year, to compel the Creditors who ſtand out to come 
in, or renounce the Benefit of the Truſt, Vern. 260. pl. 253. Mich. 
1684. Dunch v. Kent. os ; 


10. Creditors on Judgments and Bonds decreed to redeem Mortgages 


11. Action of Debt brought againſt an Heir upon the Bond of his An- 2 chm. Ce. 


ceſtor, who pleads a falſe Plea, and the Plaintiff has Verdict; the De- ſes 175. S . 
fendant dies before the Day in Bank, and deviſes his Lands to 7, F. The * 

Obligee brings a Bill againſt the Deviſee to be paid his Debt. Lordé 
Chancellor ſaid, there is no Colour of Equity in the Caſe, unleſs you 


will have it that the Defendant died malicionſly before the Day in 


Bank, on purpoſe to defeat the Plaintiff of his Debt, and diſmiſs'd the 
Bill. Vern. 400, 401. pl. 373. Paſch. 1686. Holley v. Weedon. 


12. A Tenant tor Lite was outlaw'd, and abſconded ; B. purchaſes his 
Eſtate. Jeffries C. ſer aſide the Purchaſe in Favour of Creditors, the 
Purchaſe being made at an under Value, and pending the Proſecution at 
Law againſt him, and having Notice thereof. Vern. 465. pl. 448. 
Trin. 168/ Hern, v. Meers. ; VVV 
13. Executor makes a Voluntary Aſſignment of Part of the Aſets; Arg Vern. 
it was ftrongly inſiſted for the Plaintiff, that he being a Creditor to the 92. in Caſe 
firſt Teſtator, might * fo/low the Eflate, in whoſe Hands ſoever it came, * Noel v. 


| | . 2 Robinſc 
and ought not to be put to the Charge and Trouble of controverting es 8. C 


the Account directed by the Court to be taken, Sed non allocatur. — Where 
Per Jeffries C. 2 Vern. 75. Trin. 1688. Stiddolph v. Leigh the Execu- 


| | | | dor fraudn- 
len. ly ſeld a Term to one that contrived and conſented to the Devaſtavit, a Creditor by Bond was al- 


lowed to follow the Eſtate in zhe Hands of the Purchaſor. Decreed at the Rolls, and affirmed b 
Ld. Cowper. 2 Vern. 616. Crane v. Drake. S. C. cited and agreed by Ld. Hardwick, 13 
November, 1438. who ſaid, that he had examined the Regiſter Book, and that there the Decree was 


founded upon partieular Proof of Fraud, which Mr. Vernon's Report does not plainly and fully ſet 
forth in Caſe of Nugent v. Gifford, and decreed accordingly, notwithſtanding it was inſiſted that 
Notice was not expreſsly given to the Purchaſor. | 


14. The Son is Surety for the Father to ſeveral Perſons by Bond, 
and the Father enters into Statute to indemnify the Surety, and pay the 
Debts. Afterwards, at the Inſtance of the Father, one of the Credi- 
tors exchanges his Bond for a Mortgage from the Father. The Son ex- 
rended the Lands morrgaged, pretending he was damnified. e 

- 
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2 Vern. 763. 


Nlich. 1718. 
Wilſon v. 
Fielding, 


S P. decreed. 


of the Debts to be paid were the Debts of the Son. Decreed, that 
the Mortgage be redeem'd, or forecloſed, and a perpetual Injunction 
againſt the Statute. 2 Vern. 39. 1 Hill. 1688. Legriel and Moriſcoe v. 
Barker. . 

15. Lands were ſettled by the Parliament for the Payment of C's Debts. 
The Truſtees brought a Bill againſt the Adminiſtrators of C. to dit- 
cover the Perſonal Eftate &c. And the Adminiſtrators (who were Ad- 
minſtrators as Creditors to C with three or four of the Creditors, bring a 
Bull againſt the Truſtees ; and it was decreed, that they ſhall fell &c. and 
that all Creditors inay come in by a Time, contributing to the Charges &c. 
and now the Plainrtitls (as other Creditors ) exhibit their Bill againſt the 
Adminiſtrators, and againſt the Yuſtees, to diſcover the Perſonal Eſtate, 
and to have the Lands ſold &c. Ihe Delendants objected, That the 
Pluintitts ought not to have exhibited a new Bill, but ſhould, by Mo- 
tion to the Courr, come in as Creditors upon the former Bill exhibited 
by the Adminiitrators. Bur the Court over-ruled it, and ſaid this Bill 
was well brought, becauſe it calls the Adminiſtrators themſelves to an 
Account, which could not be upon the former Bills. 3 Chan. Rep. 216. 
Paſch. 1688. Gwevers v. Danby (Earl of) & al'. 

16. Where a Fudement Creditor levy'd his Debt out of the Perſonal 
Eſtate, the Court inclin'd to relieve a Bond-Creditor, and to place him 


in the Stead of the Judgment-Creditor, and charge the Land with his 


Debt. 2 Vern. 182. pl. 164. Mich. 1690. Porey v. Marſh, 
17. Lands on Marriage were ſettled on Daughters, and their Heirs, till 


3990 J. be paid by the next Remainder-Man. Deereed at the Rolls and 


alt irm'd on Appeal by Cowper K. that Fudgment-Creditors thould redeem 


the Daughters who had entred on the Eſtate, bur that on the Daughters | 


Account of Profits, the Surplus ſhould not annually go to tink the 


Principal, but only as an entire Sum of 1000 |. was raiſed, and ſo on, 
not till another 1000 J. was raiſed, 2 Vern. 523. Mich. 17og, and 578. 


Hill. 1706. Blagrave & ab. v. Clun. & al. 
17. Marriage Covenant to purchaſe and ſettle Lands of 400 J. per Aun. 


to Baron tor Lite, then to the Feme tor Lite, Remainder to the Heirs 


of their two Bodies, and if he dy'd no Settlement made, the Wife may elet? 
to have either 400 J. per Ann. or 3000 J. in Money, in Lieu of Dower 
and Thirds. Baron dies before a Settlement made; the Court, in Fa- 
vour ot Creditors, will not allow the Wife to %, the 3o0o J. in 


Money, and the Children to have 400 J. per Ann. ſettled on them after 


her Deceaſe, and ſo to exhauſt the Aſſets, but decreed a Settlement ot 
goo J. per Ann. on the Wife for Lite, Remainder to the Children. 
2 Vern. R. 605. pl. 543. Hill. 1707. Hancock v. Hancock. _ 

18. 4000 f. was put into Truftees Hands upon the Marriage of Dr. Ful- 
ham with Mrs. Evelin, to be laid out in Lands to be ſettled upon the Hul- 


band for Life, Remainder to the Wife for Life tor her Jointure, Re- 
mainder to the firſt and every other Son of the Marriage in Tail Male, Re- 


mainder to the Heirs of the Body of Dr. Fulham, Remainder to his Right 
Heirs in Fee; The Wife dies, leaving Iſue a Son, and after the Husband 
dies, before the Money was laid out in Land, and deviſes all his Eflate, 


both Real and Perſonal zo Truſtees during the Minority of his Son, 


for the Benefit of his Son, and in Caſe he dies before the Age of 21, then he 
gives ſeveral Legacies, and the Rejidue of his Perſonal Eſtate to Charitable 
Uſes &c. The Son died before the Age of 21. 
againſt Dr. Fulham's Executor and h:s Brother, who claims the 40001. 
_as Real Aſtate, and not ſubjed? io Debts by Jample Contract, ſuggeſting, 
that there are not Perſonal Atlets enough to pay Dr. Fulham's Debts, 
without the 4000 J. be taken as Money, there being no Iſſue left of the 


Marriage, and the Whole would have veſted in Dr. Fulham, if he had 


out lived his Sou &c, and the Conſideration of the Marriage Agree- 
| meat 
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ment extends no further than the Iſſue of the Marriage, and not to the 
General Heir of the Husband &c. | | 
x Mr. Vernon for Defendant, who was Uncle and Heir at Law to the 
Son of Dr. Fulham, and claims the 4000 l. as Real Eitare deſcended | | 
to him cited the Caſe of Whittick v. Jermin, Tempore Hale Ch. B. | 
which was the firſt Caſe where Truſt Money to be laid out in Lands 
EZ was held to be Real Eſtate, Atkins v. Atkins, Tempore Jeftery's C. 
EZ {ch Truſt Money ſhall be taken as Real Eſtate, and ſhall go to the 
EZ Heir, and not to the Executor, though the Articles be filent as to the 
Remainder in Fee, and the Limitation of the Articles went no further 
EZ than to the Iſſue of the Marriage. So a Wife ſhall have Dower of ſuch 
EZ Truſt Money, and a Husband ſhall be Tenant by the Curteſy &c. 
Per Harcourt C. I {hall not give my Opinion now if the 4oool. 
agreed to be laid in Land by the Marriage Articles, ſhall he taken in 
Equity to be Real Eſtate againſt the Creditors by ſimple Contract for 
EZ the Benefit of a Collateral Heir at Law, but refer the Account of the 
EZ Perſonal Eſtate of Dr. Fulham to the Maſter, to ſee if that be ſufficient 
co pay the Debts by ſimple Contract ; For if fo, then this Point cannot 
come in Queſtion. I don't think the Caſes cited come up to this Caſe ; 
the firſt Caſe was in Favour of the Iſſue of the Marriage, and not for a 
Collateral Heir; and in the ſecond Caſe, the Diſpute was between the 
EZ Heir and the Executors, but not of Creditors ; So in Dower, and by | 5 c Þ 
the Curteſy, it has only been carried againſt Executors, and that does 4, 7+ C. c+ (Ee 9. | 
not come up to the Caſe of Creditors. Mſſ. Rep. 13 July, 13 Ann, # #27 24 <1 * 2 42 
= Fulham v. Jae SF CEE . 4 a, WS 725 5 
20. Bill by a Fudgment Creditor to open a Decrce of Forecloſure, to which .=. a 1 
== St he was uct a Party, ſuggeſting Fraud and Contrivance between the  _ | 
Mortgagor and Mortgagee thereby to cheat him of his Debt. The 
Miortgagee pleaded the Decree of Forecloſure and Purchaſe of the 
= Equity of Redemption, and by Anſwer denies the Fraud, but admits he 
ad Notice of the Judgment when he brought his Bill to forecloſe, but 
= id act know the Perſon who had got the Fudgment, nor where to find 
im, and for that Reaſon did not make him a Party to the Suit. The 
= Mortgagor, by his Anſwer, admits the Mortgagee, but ſays, he was in 


| = Priſon at the Time of the Forecloſure ; but owns he employ'd a Solicitor 5 | 

; do appear for him &c. He ſays, that being very poor and neceſſitous, and 0 ; 

! = i: Priſon, he was prevail'd on to affign his Equity of Redemption for 20 5 | | 

& = 1ineas, though the Eftate is worth a great deal more. Per Cowper C. | | 

| ince the Mortgagee had Notice of the Judgment before the Forecloſure 5 ] 

. Y and Purchaſe of the Equity of Redemption, the Plaintiff may go. be- | | | | "+ 
bore the Maſter, and be at Liberty to ſurcharge or falſify the Mort=  _ 5 

a @ 2agee's Account; but the Mortgagee is not to account for the Profits 

” ince the Decree of Forecloſure, and the Plaintiff being a fudgment- 

A = Creditor, and not a Party to the Bill of Forecloſure, may redeem. Note, in 

— this Caſe, the Plaintiff being an obſcure Perſon, was ordered to give 

t Oecurity ro anſwer Coſts, in Caſe he did not redeem. MT. Rep. Mich. 

4 2 Geo. in Canc. Bird v. Gandy & al. — 1 

e, 21. A Fointure was made after Marriage in Bar of Dower, by the 

ly Hausband, of Lands which were then his Father's, and the Father 

oe ain d therein; But it was not to take Effect till after his Father*s Death, 

le the Statute requires. Afterwards the Husband deviſed his Lands for 

Il "aywent of Debts, and died, living the Father, and then the Creditors 

. bung a Bill, and the Wife would wave the Fointure, and claim Dower, 

3 aich after ſuch her Anſwer put in, the Father died. Bur Parker C. ſeeing 


that by waving the Settlement, the Lands would go to the Heir at Law 
bot ſubject to che Payment of Debts, ſince it ever was part of the Teſta- 
6 Hſtate, the Father out living him, and ſo the Aſſets would fall thort, 
that What the Wile did was in Favour of the Heir at Law, 5 
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Prejudice of the Creditors, he decreed, that ſhe ſhould take the Eſtate 8 
for her Lite, but that the ſhould n it over in Truft for the Creditors, BY ( 
who ſhould convey to her a third Part of her Husband's Lands for her =” 
Dower, free from Incumbrances. 10 Mod. 487). Paſch. 8 Geo, 1, Mill; l 
v. Eden. 5 9 b 
22. A. ſeized in Fee and indebted to ſeveral by Bonds, in which his | b 
Heirs were bound, deviſed his Lands to A. for Life, Remainder to hi t 
firft Oc. Sons in Tail, Remainder over. Lord C. Macclesfield decreed Rx 
a Sale, though there was no Deviſe of the Land for Payment of Debts * 
2 Wms's. Rep. 234 Trin. 1724. Manaton v. Manaton. = : 


2 Vern. 306. 23, Where Debts by Specialty, and which are a Lien at Law on the 
As 295- Real Eſtate, are paid out of the Perſonal Eftate by Executors in eaſe — 
Ay Thee * of the Lands, the Creditors by fmple Contract ſhall ftand in the Places © 
the Caſe of of the Creditors by Specialty to have their Debts ſatisfy'd our of the 
Knight v. Lands, and decreed the Lands to be fold for that Purpoſe, and the 
Kew, Heir, who was an Infant, to join in a Conveyance within fix Months 
VE 5 : 5 2 72 
after he comes of Age. 9 Mod. 151. Trin. 11 Geo. 1. in Canc. Charles 


Perſonal | 

Eſtate was & al' v. Andrews. £ 
applied in f . | | | C 
Prejudice of a Bond-Creditor to ſatisfy a Statute which bound the Lands, and the Bond could not at. 


fect them, and adds, that the Court uſually marſbals the .4ſſeis, 10 as all Creditors may have a Satisfac. * Z 
tion, but never to prevent any Creditor from obtaining Satisfaction of his Debt, nor a Purchaſor from I 
protecting his Purchaſe. | | | N 


Select Chan. 24. A Legacy of 100 J. was bequeathed to a Feme ſole Infant, charged 
png Ld. upon Land, and payable at 25. She took Husband, who A gned the 
ing's | | . W 1 | 

Time, 29, Vine, during her Infancy, to N. in Conſideration of 1501. and atterwards 
S. C. but He attained her Age of 25. It was inſiſted againſt this Aſhgnmear, that 
not S. P. it was made for leſs Money than was really due, viz. 750 J. inſtead of 
1000 l. Bur it was anſwered, that the Intereſt of the 750 1. from the 
Time it was paid to the attaining 25, and the Hazard ot her dying be- 
fore that Age, made it a dear Bargain, and that with regard to any 
Judgment or other Creditors of the Husband, as they claimed under 
him, and had 0 ſpecifick Lien on the Legacy, they could not be in a 
better Condition than he himſelf was; And Ld. Chancellor decreed 
the Aſſignment good, and that W. was intitled thereto with Intereſt 
from the Wite's attaining the Age of 25, 2 Wms's Rep. (603.) (609.) 

Trin. 1731. Duke of Chandos v. Talbot. . 5 
25. Where there are proper Perſons to get in the Eſtate of another, 
Chancery will not ſuffer the Creditors of the Teſtator to bring a Bill 
in Equity in order to get in that Eſtate; Bur if the Executors will collud: 
with a Debtor, there is no Doubt but a Creditor may bring his Bill, in or- 
der to take Care of the Eftate, and charge the Executors with ſuch Collufion; 
Per Parker J. who fate for the Lord Chancellor. Barnard. Rep. in 


Canc. 32. Paſch 1740, Franklin v. Fern. 


„ 


— 


. (B) Agreements between Debtor and Creditor. 
How far good and binding. 


1. IXEBT OR agreed with his Creditors to afſien all bis Efate on 
Oath, to Pertons in Truſt, for Payment of his Debts, and ſuch 
Allowance to himfelf; moſt of the Creditors ſigned. Debtor imbez- 


led ſome of the Goods, on which ſome of thoſe that ſigned took out 4 
+ 22 Statute 
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Cafes 18. Hill. 14 & 15, Car. 2. Fuller v. Lance. 
9. All the Creditors of A. exeept I. S agreed to accept 5 5. in the 


Pound, and to take A's Bond ſor the ſame, and I. S. promiſed to do ſo too, 


but inſtead thereof, brought an Action tor the whole Debt. On a Bill 
by A. ſuggeſting as aforeſaid J. S. inſiſted that the Plantiff is able to pay 
the whole, denies the Agreement as ſet forth, and that if he did pro- 


miſe to come into any Compoſition, it was to be paid 5 s. in the Pound 


ready Money, and 15 8. more in Seven Years, and the Court diſmiſſed 


the Bill as not proper for Relief. Fin. R. 332. Mich. 29. Car. 2, Davis 
v. Legelder. | | | 


Statute of Bankrupts. The Debtor filed his Bill, but no Relief. Chan, 


3. A Creditor agrees to take leſs than his Debt, /o as the Money is See Chan, 
aid at a certain Day; it Debtor fails at the Day, the Creditor is not Caſes 110. 


bound by the Agreement. Vern. R. 210. pl. 208. Mich. 1683. Sewell 


v. Muſſon. . : | 
4. Creditors, fearing Want of Aſſets, made a Compo/etion with the 
Executor of Debtor ; atterwards Aſſets came in; though the Executor was 


was willing to pay the whole, yer on a Bill by the Reſiduary Legatee 


for an Account, and to have the Benefit of the Surplus Lord Chan- 


cel lor ſaid he could not ſet aſide the Compoſition the Creditors had 
made. 'They have no Bill for the Purpoſe and only come in before 
the Maſter, and therefore they muſt abide by the Compoſition. Chan, 


Prec. 99. 100. pl. 68. Mich. 1699. Lord Caſtleton v. Lord Fanſhaw. 
F. A. An Executor and Deviſee, being decreed a Truſtee, was ordered to 


account, and, on Account, was reported to be indebred to B. the Ceſty 
que Truſt, in 4000 l. The Decree was affi rmed in the Houſe of Lords, 


Afterwards A. went beyond Sea, and being there, a CompoYition was 
made, by which A. was to pay a ſmall Sum to B. and B. was to indemni- 
ty A. from the Creditors of the Teſtator. A. being threatned with Suits 
by ſome of Teſtator's Creditors brought a Bill againſt B. to e eee, 

I 


him. And Ld. C. Macclesfield decreed accordingly, and faid, that a 


that Equity ought to guard againſt, is that o Fraud be ufed in obtain- 
ang the Compoſition, and took Notice, that there had been a fair Re- 


preſentation on the Part of A. and a juſt Compliance by B. the De- 
fendant, and in a great Meaſure executed by A. and therefore ordered 
B. to execute his Part of the Agreement, and indemnity the Plaintiff 

againſt the Debts of the Teſtator. Williams Rep. 151, Mich. 1121. 
Pollen v. Sir John Hubard. | „ 


6. The Court of Chancery with Conſent of the Wife and her 'Truſ- 
tees, who had about 5 or 6000 1, Portion of hers in their Hands, in Or- 


der to compound with the Husband's Creditors, ordered Part of the Truſt 
Money to be paid to the Creditors in Diſcharge of the Husband's Debts, 
ſome of the Creditors at executing the Deed of Compoſition root 


private Securities poſidated Sc. The Maſter of the Rolls thought this un- 
der hand Dealing a Fraud on the Wite, on the Truſtees, and the Courr, 
and therefore directed all ſuch Securities to be ſet aſide and delivered 
up to the Husband. Wms's Rep. 768. Mich. 1721, Middleton v. 
Lord Onſlow. & al. = e | 


(C) Where 
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See Tit, Ex- (C) Where a Debtor may prefer one Creditor to another, 


ecutor, 


(Q a)(R. a). or what Creditors ſhall have the Preference. 
&c. | | = by: 
0 
Judgment 1. Hatide firſt acknowledged ſhall be preferred before a Fudg- Bob 
wry ment obtained afterwards. Brownl 37. and fo Vice verſa. If no- | 521 
er thing be done by the Sheriff on the Extent, and iſ the Land be firſt ex- 5 7. 
Recogni> ecuted on the Statute, and afterwards an Elegit upon a Judgment ob- Fu 
⁊ances. rained, before the acknowledging of the Stature come alſo to the oY 
v7 og 77 Sheriff, the Moiety of the Land extended ſhall be delivered to the BR 7x, 
inder „ Plaintiff on the Judgment. Brownl. 38. =... 
Nase 0 J ͤ == Or: 

— It was admitted, that a prior Statute extended ſhall not be avoided by a ſubſequent Judgment, C 

as in the Caſe of Fuller v. Guilmore, but that was in the Caſe of a Free hold, and not as to Goods and KY Te 
Chattles. Vern. K. 294. Hill. 1684. in Caſe of Morgan v. Ld. Sherard. e a 8 
1 5 | pric 
S. C. N. ch. 2. A Mortgage was made by Feoffment without Livery, yet this the 
R. 183. Defective Mortgage is a Charge on the Lands in Equity, and the Re 
Mortgagor and his Heirs are but Truſtees for the Mortgagee and Fude- viſc 


ments confeſſed by the Heir on Bonds of his Anceſtor (the Mortgagor) 5 5 


ſhall not take Place of the Mortgage. Fin. R. 28 Mich. 25. Car 2. his 
Burgh. v. Francis. N | N e 
3. A. is indebted by Bond (in which I. S. is bound as Surety) ] . Poſſe 

_ alſo by ſimple Contract to B. A. ftates an Account of both Delts with B. ajte 
and makes a Bill of Sale for the ſecuring ihe Balance which proves deß. mac 
cient ; On a Bill by the Surety decreed, the Money ariſing by the Bil! 14 
of Sale ſhould be applied towards of both Debts in Proportion. Vern, | For 
% Hill - 1681. Perns v. Roberts, ooo oe and 
4. Recognizance was enrolled by ſpecial Order of the Court after lapſe Port 
of Time tor the doing it, by which the Recognizance is et- love 
ſectual from the Date. A. between the Date and the Inrollment lent R. 
Money to the Cognizor and took a Judgment, which now was over- = 


reached by the Recognizance ; the Eſtate was in Mortgage, and neither 
the Judgment or Recognizance could reach it withour Aid in Equity, 
the Cognizor having only an Equity of Redemption in him. The 
Court inclined to prefer the Judgment Creditor that he might not 
complain of wrong done him by the order for inrolling the Recogni- 
Tance. 2 Vern. R. 234. Trin. 1691. Fothergill v. Kendrick _ 
J. A. Is Tenant for Life, ſubjet# to a Mortgage of 150001]. to B. Re- 
 mainder to F. F. in Fee, A. acknowledges a Statnte to C. for gool. and 
_ afterwards A. ſells his Eſtate for Life to I. F. ſor 30091. who had no Notice 
of the Statute to C. The 30001. was borrowed by I. S. of D. who likewiſe W 
paid off the 15000). and took an Aſſignment of the Mortgage for the 15000l. We 
and alſo charged with the 3oool. and I. S. covenanted to pay the Mo- 
ney, and the Equity of Redemption is limited to him; and D. cove- 
nanted on Payment to aſſign to I. S. or as he would direct. I. S. acknow'- 
ledged a Statute to E. who had no Notice of the Soo l. Statute to C. and 
after deviſes the Lands to A. and charged with Debts and Legacies. 
Decreed that B. muſt come in laſt of all, even aſter Debts and Legacies, 
and affirmed by Lord Wright aſſiſted by two Judges, and ſaid it was like 
the Caſe of a Third Mortgagor buying in a firſt. Ch. Prec. 158. PI. 131. 

Patch. 1101: Blake v. Hungerford. 
6. A. Seized in Fee, in 1679, morrgaged for 500 Years, and in 168), 
the Term being kept on foot and alhgned to B. C. and D. B. lends 
10 l. to A, ona Judgment, and in 1688, A. borrows 1500 l. * 
| | | | „ 0 


es) 25 
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hrances from 79 were poſtponed to the Debt to B. and E. 2 Vern. 


Rep. 66. per Lord Chancellor. Paſch. 7. Ann. in Canc. in that of Da- 
viſon v. Goddard. 5 F 
9. A. a Freeman of London by Will gives his own Third Part of Gilb Equ 
his Perſonal Eſtate to M. his Wite, and the other TWO Thirds to his Rep. 32. 
Children, and dies, leaving Two Daughters B. and C. Afterwards AV. el e 
poſſeſſed herſelf of the whole Stoch and carried on the Trade, and ſome time bis. 
after married J. S. who employed the whole Stock in Trade likewiſe, and 
made no Diſtribution to the Children. C. dies; On a Treaty of Mar- 
riage between W. R. and B. a Computation was made of what B's 
Fortune might amount to, but it falling ſhort of What W. R. expected, 
and the Match thereupon falling olf, { g. agreed by Parol to make her 
Fortune 40001 and paid 25000. of it. J. S. after wards died indebted to 
ſeveral other Perſons, but made a Will and entered into a Bond to W. 
R. for Payment of the 1500 1. but kept the Bond himſelf, though in his 
Sickneſs he ſhewed it to N. R. The Agreement by J. S. to pay the 
Portion, and the Execution of the Bond was proved, But Lord Har- 
court thought the Bond made ſo long after the Marriage as four Years, 
could not be tacked to the Agreement, ſo as to make it any Evidence 
in Writing of that Agreement 3 eſpecially on the Circumſtances that 
the Bond was then made without any Application of W. R. and 
B. and was not delivered into his or her Cuſtody, and that it bein 
made at the Time the Will was, and ſhewn to them with his 
Will, and after his Death found with his Will, he looked on it only 
in Nature of a Legacy, and voluntary, as againſt his own Creditors, and 
to be poſtponed to them. Ch. Prec. 372. pl. 259. Trin. 1713. Leofles 
V. Lewen 333 8 
10 Private Act of Parliament for Sale of Lord Stawell's Eſtate and 
directed that the Money ariſing by Sale ſhould firit go to pay off Mort- 
gages, and then Statutes, Judgments, and Recognizances, with a ſaving 
to all but the Family of Lord Stawell ; decreed in Purſuance of this Act, 
that ſubſequent Mortgages ſhould be paid before Judgments precedent but 
feem'd ro admit that by Virtue of the general ſaving in the Act, they. 
might make Uſe of their Incumbrances as they could at Law; Per 
Cowper C. 2 Vern. 711. pl. 633. Hill 1715. Ward & al, v. Cecil & 


al'. 
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8 Creditor and Debtor. 


e 11. A Recognizance nct inrolled, decreed per Gowper C. to be con{j- 
Jaden der'd as 4 Bond. 2 Vern, 150. Hill 1716. Bothomly & al v. Loid 
ä ' Fairfax 

and wants alrlax, 

nothing but | 5 
Execution to make it a compleat Judgment; Per Powell J. Farr. 8. Paſch. 1 Ann, B. R. in Caſe f 


Arwood y. Burr, - Litt, Rep. Arg. 89. Trin. 4 Car, in the Exchequer, in Cafe of Melvin v. 


— — 


— 


Rec ve. 


bk, Rep. 12. Though the Court may permit the [arollment of a R-cognizance Þ 
48 345. after the Time is elapſed; Yet it is always to be done with Caution that 
It may not prejudice any intervening Purchaſor, and the Statute of 
Frauds and Perjuries provides that Fudsments than't, by having Rela. 
tion to the firſt Day of the Term, bind Purchaſors nor affect the Land, 
but from the Time of tigning them in the Margin; But ſays nothing 
as to Recognizances and Pocket Securities, which are more dangerous 
to Purchaſors, and it may fairly be preſumed that the Debt was otherwiſe 
ſatisfied or ſecured when the Recognizance was not inrolled. 2 Vern, 
"50. Hill. 1716. Bothomly v. Fairtax. 
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(D) In what Caſes, where the Creditor is ſupplanted of X 
his Security, a Court of Equity will ſubſtitute other 
Security in its Room. „ - 


1. 4 Indebted to B. in 2601. u over to B. the Benefit of a De- 
A. cree againſt C. atterwards A. agreed with C. to releaſe to him all 
Benefit of the Decree, and all Suits and Demands, B. brought his Bill 
to ſet a/ide the Releaſe, C. pleads the Releaſe for a Valuable Confiderat. m 
on, and that he had yo Notice. The Court allow'd the Plea, and there MW th 
being ſeveral Securities mentioned in the Releaſe, as made over by C. fl 
to A. in Conlideration of ſuch Releaſe, decreed thoſe Securities to be RF ww 
made good to the Plaintiff B. to enable him to receive Satisfaction for 
the 2601. and A. and C. to Covenant not to releaſe ſuch Securities till c 


B. is fatisfied. Fin. R. 218. Trin. 27 Car. 2. Hookes v. Simball. Df 
2. A Debt owing to the King, was ordered to be farisfied out of the wr 
real Eſtate, that the other Creditors might be let in to have a Satisfac- 5 
tion of their Debts out of the Perſonal Aſſets, Vern. 455, pl. 42). pat 
Paſch. 1687. Sagittary v. Hide. 5 yy 85 tun 
3. A. was indebted 10001. by Mortgage, and goo! by Bond; A. be- M 
fore his Death makes a Leaſe of Lands to Truſtecs, for Payment of his 800 
Debts, worth about 1200. The Heir of A. after his Death ſells as much 4015 
Land as pays 1400 J. whereof the Mortgage was Part, (which was more 105 
than the Value of the Truſt Eſtate). The Creditor for the other 1001. Ws 
brought his Bill againſt the Heir, and the Truſtees, to have his Debt = 
ſatisfied our of this Truſt Eſtate. It was inſiſted for the Heir, that me 
having paid as far as the Value of the Truſt Eſtate did extend, he ſel! 
ought not to have his Lands charged any farther, But. it was ruled, Mc 


that ſince the Truſt Lands were not ſufficient to ſatisfy the whole 
Debt, the Heir, and the "Truſtees, and the Morgagee ſhould not jug- 
gle together to cheat other Creditors, by paying the Mortgage firſt oft; 
bur on the contrary, % Truſt Lands fhould ve applied in the jirſt Place for 
the other Debts, becauſe the Mortgagee could be at no Damage, being 
ſecured by this Mortgage ; but ou the contrary, if the Mortgage ſhould 


be firſt ſatisfied, rhe other Creditors ſhould be fatished, the 9 
| Rb tor 


ol Freehold Lands deſcended to him in ſatisfaFion of the Bond, and the 
a- Conveyances were drawn and ingroſſed accordingly; but before the 
q, Execution of them, he gives the Obligee 3os. to have the Conſideration ot 
1g the Deed razed our, and made to be for ſo much Money paid inſtead 
us of delivery up of the Bond; but no Money was paid, bur only the 
iſe Bond delivered up; B. demanding his Debt, he inliſted he had paid 
n. the Bond our of the perſonal Aſlets, and had none left to pay him; 


* n W 
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Creditor and Debtor. 


Jicors might loſe their Debts; and fo the Plaintiff in this Caſe had Re 


lief tor his Debt. 2 Freem. Rep. 51, pl. 56. Paſch. 1690. Povye's 
. 5 

4. T. S. entred in a Bond, wherein he bound Himſelf and his Heirs to 
pay 100 J. within /ix Months after his Death to A. and became indebted to 
B. in 45 J. by imple Contrad, and died Inteſtate, not leaving Perſonal 
Aſſets ſufficient to pay his Debts; The Defendant was his Son and Heir, 


and had real Aſſets from him by deſcent of the Value of 1001. and he took 


ont Adminiſtration to his Father; and fix Days before the 100 J. became 
iuc, by the Condition of the Bond, agrees with the Obligee 20 convey the 


whereupon he brought this Bill, and the Defendant inſiſted, that he be- 


ing both Heir and Adminiſtrator, had the Liberty to pay the Debt out 
ot what Aſſets he pleaſed; that he had not paid the Bond our of the 


Real Aſſets, nor ever intended fo to do, but upon the whole Matter the 
Court declared the Bond to be well paid out of the Real Aſſets, and decreed 
the Debt and Coſts out of the Perſonal Aſſets. Abr. Equ. Cafes, 144. 
pl. 21. Hill. 1695. Neave v. Alderton. 


| 
| 
| 
ö 
| 
| 
f 
| 


ler J. The Plaintiff lent a Sum of Money on the Mortgage of ſome 
ans Houſes, and had a Bond for Payment of the Money, as uſual in tuch Caſes; 
atterwards he ent a further Sum of 20001. oa the Equity of Redemption, 
and had a Bond for that like wiſe; atterwards the Mortgagor becomes 
a2 Bankrupr, and by ſome Accident the Value of the Houſes ſunk to 
De- much, that they were not ſufficient to raiſe the Mortgage Money firſt 
all lent; and on a Bill brought to have them ſold, and that as ſo much as 
Bill they tell thort to anſwer the firſt Mortgage Money, the Mortgagee 
atl- might come in upon his Bond as a Creditor; it was ſo decreed ; and as to 
nere the 2000]. lent upon the Equity, which was worth nothing, it mult 
C. ſtand ſingly upon the Bond. Abr. Equ. Caſes 3 12. pl. 9. Vatch. 1695. 
o be Wiſeman v. Carbonell. . VVV 
for 6. A Man borrows a Sum of Money on the Mortgage of a Ship, and Gib. Equ 
till Covenants, that whatever Money the Mortgagee ſhould advance tor In- Rep. 119. 
ſurance oft the Ship in a Voyage ſhe was then about to make, chat he Mich 1s 
rhe would repay it, but there was 0 Covenant for re-payment of the principal e 
tac-  Meoneyitlelt; the Mortgagee inſures the Ship, and the Mortgagor re- Yervis. 
427. paid him the: Money; then the Ship proceeds on her Voyage, and re- | 
turns Home; and being afterwards to go out on another Voyage, the | 
. be- Mortgagee treated with another Perſon concerning the Inſurance, bur [ 
" his could not agree for the Rate, and thereupon the Ship went out and | 
much was loft in the Voyage, and now between the Mortgagee and the Execu- | 
more tors of the Mortgagor, the Owe/tion was, whether the Mortgages (ould [ 
fool. ceme in for his principal Money as à Creditor, by fzmple Contract; and it | 
Debt was argued that he ought not, becauſe there was no Covenant for Pay- q 
that ment ot the Mortgage Money, fo that he muſt be ſuppoſed to reit him- ö 
1, he felt on the Ship only for his Security, and that being loſt, fo is his 1 
uled, Money too; but on the other Side it was argued, that it he had taken | 
hole no Security at all for his Money, he had then, without Queſtion, been 1 
jug: a Creditor by Simple Contract; and ſurely the taking Security ought 1 
ſt oli; not to put him in a worſe Condition, eſpecially now, that the Securi- | 
ace fol ty being loſt and gone, his Debt reſts wholly on the Simple Contract; 
being 


and of the fame Opinion was my Lord Chancellor Harcourt, and pro- 
„ nounced 
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nounced this Decree accordingly. Abr. Equ. Cafes, 139. pl. 5. 1713. 
Thomas v. Terry. | 

J. S. having ſeveral young Children, and being much in Debt con- 
vejed Part of his Lands in Truſt for the Payment of his Debts, and by ano- 


ther Deed conveyed other Part to Truſtees for the Maintenance of his 


Children. This laſt Conveyance being voluntary, was declared void 
as to Creditors, and ftill liable to their Demands as before, bur it was 
good againſt S. bimſelf, and thould bind him, and therefore if his 
Creditors thould fall upon thoſe Lands for a Satisfaction of their Debts, 
and thereby ſtrip the Children of their Maintenance, the Children 
ſhould have a Recompence out of the Reſidue of the Eſtate, which 8. 


| had reſerved to himfelt jor his own Maintenance, and compared it to 


the Caſe where Creditors that have a Lien upon the Land take their 
Satisfaction out of the perſonal Eſtate, which was liable ro other Cre. 
ditors of an interior Nature, who have no Lien upon the Land, theſe 


Creditors in Equity thall ſtand in the Place ot the other Creditors 


who had a Lien upon the Land, and have a Satisfaction out of that in 


their Stead; This Caſe is the fame, for though the Conveyance was vo- 


luntary in the Father, yet he is bound by Nature to provide for his 
Children, and it a ſort of a Debt. Per Ld. C. Cowper MS. Rep. 
Mich. 4 Geo. Canc, Sneed & al v. Ld. and Lady Culpepper. & e 
Contra. Gs ES %%% or pe Tun. 
8. Where a Perſon indebted by Specialties and Simple Contract dies, and 
leaves Loth a perſonal and Real Hſtate, this Court will not ſuffer the 


Fn on of Debts by Specialty to be flung upon the Perſonal Eſtate, and that being 
us v. 
Eden. 


exhauſted leave the Debts by Simple Contract unſatisfied, the Land not 
being liable to pay them, but will decree the Debts by Specialty to be 

'/fied out of the Land, and the Debts by Simple Contrat# out of the perſon- 
al Hſtate. Per Parker C. 10. Mod, 462. Mich. 6 Geo. 1, in Canc. 
in Caſe of Blundell v. Barker. 50 OY 1 1 


(E) Creditors, Diſputes inter ſe. 


1. FUREDITORS having recover'd at Law and receiv'd the Monep, 


and given Releaſes, Chancery will not atterwards compel 


them to take their proportionable Shares, but diſmits'd a Croſs Bill 


brought for that Puipoſe. 2 Ch. Rep. 178. 31 Car. 2. Tucker v. Searle. 
2. Bill by a Conuſee of a Statute of the Mortgagor to redeem, after a De- 
cree of Forecloſure &c. The Detendant pleads the Decree of Forecloſure, 


and that the Statute was acknowledg'd after the Mortgagee's Bill filed, that 
the Mortgage had no Netice, and made proper Parties at the filing of 
the Bill, and that the preſent Plaintiff took the Security pendente lite. 
Mr. Vernon faid, that if an Incumbrancer lies by, and ſuffers the 


Mortgagee to obtain a Decree of Forecloſure, though he is not bound 
by the Decree, becauſe not made a Party, yet, if he atterwards bring 
2 Bill to redeem, he ſhall not be at Liberty to except to the Accounts 


ſtated by the Maſter, but ſhall pay the Whole upon his Redemption. 
Per Harcourt C. This is a Recent Forecloſure, let the Plaintiff redeem upon 


Payment of what is due, with Cots, MS, Rep. 9 July, 13 Ann. in 

Canc. Criſp v. Heath. 1 
3. A, mortgages to B. for a Term of Years, to ſecure the Sum of 

already lent to the Mortgagor, as alſo ſuch other Sums as jt.ould hereafter be 


tent or advanc'd to him. Atterwards A. makes a ſecond Mortgage 10 C. 


for a certain Sum, with Notice of the firſ# Mortgage, and then the fir 
5 ' Artgagee 
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j= Mortgagee having Notice of the ſecond Mortgage, lends a further Sum &c, 
2 The Queſtion was, upon what Terms the ſecond Mortgagee ſhall re- 
is deem the firſt Mortgage. Per Cowper C. the ſecond Morrgagee ſhall 
d not redeem the firſt Mortgage, without paying all that is due, as well 
38 the Money lent after, as that lent before the ſecond Mortgage was 
P made; For it was the Folly of the ſecond Mortgagee with Notice to 
s, take ſuch a Security. Bur upon the Importuniry ot the Counſel, it was 
n ME order'd, that the Maſter ſliould report what Money was lent by the 


S. EX Grit Mortgagee, after he had Notice of the ſecond Mortgage. MS, 
to Rep. Paſch. 2 Geo. in Canc. Gordon v. Graham. 9 5 
ir 4. A Bill was brought for a Seal of Defendant Fletcher's Eflate, for ſas 
e- rica ion of Creditors by Mortgages and Fudgments, One Mr. Curwin, 
ſe MR a Papilt profeſt, had a Morigage for 24001. upon the Eſtate Prior to the 
rs RE Plaintiff's Mortgage, and he had alſo a fudgment, but that was ſubſe= 
in RY gnent to the Plaintiff's Mortgage, and to ſeveral other Fudgments, and to 
o- EX cher Creditors, and the Queſtion was among the Credirors, who ſhould 
his RE have the Priority in Payment &c. the Eſtate not being ſufficient to pay 
ep. MT. of all the Mortgages and Judgments. DR | 
:e Per Parker C. The Mortgage to Curwin being a Papiſt profeſt is void 
buy the Statute of W. 3. for that is an Intereſt in Lands, but as 
to the Fudgment, though a Papiſt can't take out an Elegit, for that gives 
the an Intereſt in the Moiety of the Debtor's Lands; Jet, if Lands are de- 
ng ereed to be ſold for Payment of Debts, a Court of Equity ought to aſſiſt a 
not Fair Creditor (though a Papiſt proſeſt ) in obtaining a Satisfattion jor his 
be 3 Delt, and when the Land is fold and turn'd into Money, Why ſhould 
on- be not be paid his Debts out of that Money, as well as another 
"a RAO , i h 
= Lu: Lnewre, if his Fudgment ſhall have the Preference of other Fudg- 
ments ſubſequent to Proteſtants, out of the Money rats by Sale, ſince if 
the Lands were not ſold, they would be liable to the other Judgments, 


but not to the Judgment given to a Papiſt, whio can't ſue out an Elegit. 
Another Point was ſtarted, that one of ihe Fadgment Creditors had 
ſued out a Ca. Sa. and taken the Defendant Fletcher's Body in Exe- 
carmen; . . 
Quere, if this Creditor ſhall be let in, in a Court of Equity to have 
a Satisſaction out of the Money rais'd by Sale, unleſs he will diſcharge 
meſs the Execution at Law, and deliver the Defendant out of Priſon; tor 
ye by the Ca. Sa. this Creditor has conluded himlſelt from taking out any 
Bill other Execution as long as the Detendant lives, but indeed, it the De- 
le. tendant dies in Priſon, after his Death the Creditor may ſue out an 
D. Elegit or Fi. Fac. but as long as the Body of the Defendant remains 
ute; in Execution, no other Execution can be ſued out againſt hin. 
Fat Order'd, that all the Lands be fold, and an Account ſtated of the 
; oh Debrs, and their Priority, and if there be ſufficient to pay all the Cre- 
Lite, ditors, then the Money to be ſo apply'd, but it there be a Deficiency, 
The chen, upon the Maſter's Report, the Court to determine as to the Pre- 
und WE ference of the Creditors; Per Parker C. MS, Rep. Hill. 6 Geo. in 
iis WS Canc, Lowther v. Fletcher, & al. 55 
+ ana 5. Bill to have a Satisfaction of a Fudgment, againſt a Purchaſor of the 
2a Equity of Redemption of the Land, or to redeem Incuimbrances &c. The 
per Detendants iofift on Stat. 4 & 5 W. & M. cap, 20. that no judgment 
* {hall aflect a Purchaſer or Mortgagee unleſs Docketted, this Fudement 
was not Docketted till 1121, and the Purchaſe was made in 17118, + — 
; Counſel for Plaintiff inſiſt, that the Defendant, 2% Purchaſor, had 
* 7 Notice of this Fudgment, and an Allowance for it in the Purchaſe, and 
— that raiſes an Equity for the Plaintiff againſt him. 5 
— Macclesfield C. It is plain the Defendant had Notice of the Judg- 


ment, and did not pay the Value of the Eſtate, and that is a ſtrong Pre- 
Ek ws ſumption 


| 1 5 = | 1 * | 5 
h 54 Creditor and Bankrupt. ? 
| ſumption of an Agreement to pay off the Judgment, and fince the Plain. MP 
| tiff cannot proceed at Law againſt che Detendant upon the judgment, ther 
| tor want ot Docketting in due Time, he ought to be reliev'd in a Court did 
| ot Equity. OS 23 - BEN tho 
Decree, that the Defendant pay to the Plaintiff the Money Bona Fide of 
due upon the judgment. MS, Rep. Mich. 9 Geo. Canc. Thomas is n 
Pled well. 1 pro 
mal 


6. A Fudgment was ſgn d in Fune 1725. A Mortgage was made tos 
| | | the Plaintiff in 11728. In fanuary 1130, the Fudgment was Docketted, a Wo 
| - FT as appears by Entry in the Margin of the Docket, Maſter of the Rolls cur. 
held, that the Docket was not good, being made after the Time limit. FR ropt 

ed by 4 & 5 W. & M. cap. 20, and that the Officer had no Autho- BY Wo 
rity for it, and ſaid, he would complain to the Judges of the Artor- FX 
ney's keeping back the Rolls. That the Mortgage had got the pre- 14 C 
ference ot the Judgment by defect of the Docket. And as to the No: 
| ” tice that the Statute being expreſs, that Judgment's nor Dockerted, FRF 5 
| ſhould loſe their Preference as to Purchaſors and Mortgagees, Notice | any 
or not Notice was not material, though urg'd, that the Dogget was purely 5. 
to give Notice, and co make the finding of Judgments more eaſy. De- KT Ind: 
| cree for the Plaintiff ; But the Cauſe turn'd upon the Foot of an Agree- any 
ment between Plaintiff and Defendant, touching the Defendant's deli. calle 
55 vering upon the Bond and Judgment. MS. Rep. Mich. 1733. For- Fi 
ſhall v. Coles. N 1 5 + . 5 
. . Where by the Statute of Frauds it is ſaid, that Judgments ſhall not uit. 
bind Lands, but from the Signing, this relates only to Purchaſes, ang $S 
therefore, as between Creditors, a Judgment entred 'in the Vacation WY ba; 


| relates to the firſt Day of the preceding Term; Per Ld. C. 3 Wms's ; Ea, 
| = Rep. 399. Mich. 1735, in Caſe of Robinſon & al v. Tonge & al. 
| 15 or more of Creditor and Debtor, See Charge, Payment, 
| 1 e | and other Proper Title. 
Creditor and Bankrupt. 
(A) Bankrupt. Who may be. : 


1. 21 Fac. I. cap. 19. AN LL Ads againſt Bankrupts ſpall extend to 
_— n Strangers born, as well Aliens as Denizens, 
as effeually as to Natural-born Subjects, both to make them ſubjets to the 
Laws as Bankrupts, as alſo to make them capable of the Benefit as Cre- 
| ditors. „ 3 „ 
Crd. E. 268. 2. A Shoemaker may be a Bankrupt, for he doth not live by his ma- 
Stanley v. nual Occupation only, as a Labourer doth, but by buying Leather 
Oßbaſton, and ſelling it again in Shoes. Cro, Car. 31. Paſch. 2 Car. 1. C. B. in 
S. F. accord - Caſe of Crumpe v. Barne. ee 8 
ing . 3. A Drover is within the Statutes, for an Action on the Caſe will lie 
for calling him Bankrupt. Jo, 304. pl. 12. Mich. 8 Car. 1. B. R. Col- 
lis v. Malin. 80 | 8 = 
4. One 


* 


[| 


W 


Cotton v. Daintry. 


lowed, and fo it was ſaid was the Cuſtom of the Navy Board, where- 


Creditor and Bankrupt. 


55 


4. One who had a Stock in the Eaſt India Company, and who ſat in This is ta- 


: peir Committees as a Merchant in the Management of their Trade, and 3 _ 
8 : | 3 . 3 ughes's 
did receive the Profits of his Stock upon the Return of the Ships, 


Abridg- 


though he had a great Eſtate in Lands, and did not get the moſt Part ment, 315! 
of his Living by Buying and Selling, yer he may be a Bankrupt, for it F re 25 
is not the Quality of his Perſon, or the Greatneſs of his Eſtate, which gl ale is 


a g : i referred t 
protects him from thoſe Laws, but his buying, ſelling, and trading, in the Pie. 


. 3 makes him liable to be a Bankrupt ; and this was the Caſe of Sir John amble to 
Wolſtenholme. Nelf. Ab. 336. pl. 8. cites Paſch. 1653. 
Z 3 Car. 2 cap. 24. relating to Bankrupts. 


| ruptcy ; Per Ld. C. King. 2 Wms's Rep. 308. Mich. 1725 in Caſe of Colt v. Nettervil, cites 
Wolſtenholm's Caſe 


the Statute 
5 „ 
Dealers in Stocks are not thereby made li*ble to Bank- 


Having Stocks, or the Dealing in them, will not make a Man liable to Bankruptcy, nor do they 


I = {em to be Wares, Goods, or Merchandizes within the Intent of the Claufe of the Statute of 13 & 
14 Car. 2. cap. 24. Per Ld. Chancellor. 2 Wms's Rep. 308. pl. 86. Mich, 1725. 


5. 1363 14 Car. 2. Cap. 24. F. 3. No Perſons who ſhall adventure And ſee 


aj Money in the * Eaſt India Company, or Guinea Company, or any Foint oy 9 & 19 
Ex Stocks of Money by them raiſed for carrying on the Trade by the ſaid Eaſt 1. 8 74. 
EZ India Company, or Guinea Company, to be managed, or who {pall adventure 

EZ any Money in any Stocks for managing the Fiſhing Trade, or the Trade 
called the Royal Fiſhing Trade, and ſhall receive their Dividend of 

= Fiſh or Merchandizes in Specie, and ſhall ſell or exchange the ſame, ſhall 

y reaſon of ſuch Adventure, ſelling or exchanging, be adjudged a Merchant 

EY within any Statute for Bankrupts. „„ 


. Cap, 


S. 4. Provided that every Perſon, who ſhall trade in any other Wa 


. = than in the ſaid Royal Fiſhing Trade, or the Trade managed by the ſaid 
= aft India Company, or the Guinea Company, ſhall, by Reaſon of his Trad- 


ing and Merchandizing, be liable to Commiſſions againſt Bankrupts, as 


2 : fully as if this Act had never been made. 


6. In Trover &c. upon Not Guilty pleaded, the Queſtion of Fact Sid. 371. pl. 


; 1 was, whether the Defendant was a Bankrupt, he being the Owner of Cotton v. 
the Goods; The Plaintiff proved, that he Had Silk and other Goods, to 3 
a great Value in his Warehouſes, and that upon the Credit of them he . 


8. C. ſays, 


| too“ up Money; but could not prove that the Goods were brought in after that it was 
= the Defendant had contramed Debts, or that he had exported any at any 10 Years 


Time after, or for a long Time before; the Court held, that the ſelling aer he ſur- 


5 * 5 | i ceaſed his 
= theſe Goods, if they were the Effects of his former Trading, which he Trade that 
could not put off immediately, when he ceaſed to trade, could not this Action 


make him a Trader; For the Statute extends to thoſe only that live by . . 
buying and ſelling, Vent. 29. Paſch. 21 Car. 2. B. R. Sir Robert Court held 

| | | | accordingly, 
| "OL | „ and cired 
the Caſes of Harriſon and Yarvey to be ſo adjudged, unleſs the Debts were contracted during the 
Trade ; But if ſuch Perſon trades again, and then becomes indebted, he may be a Bankrnpt for this 


Debt, but not for the Debts contracted between. But afterwards it was held otherwiſe, As where 


one had formeri been a Turkey Merchant, and traded in 1656. (but had not of late Years imported or ex- 
ported any thing) but had Goods which were the Effects of his former Tradlno to u very great Value, 
which he ſhewed to ſeveral Perſons, and borrowed Money upon the Credit of thrm; The Court held, that 
this brought him within the Statute, for ſuch Debts as he contracted after 16 56. Vent. 166. Nich. 
23 Car. 2. B. R. Sir Anthony Bateman's Caſe, S CC. | 


7. The Defendatit, with others, covenanted with the King to pro- 3 Keb. 45t. 
vide Victuals for the Seamen in the Dutch War, at 8 d. per Mau; and at- 5 16, Gib 
terwards theſe Victual lers agreed with the Purſers of the Ships to pro- -F, 


: | E : ln Ab tad PTY — 
vide for thoſe Men at other Rates; afterwards the Victuallers being 2 


8 C and 
diſcharged irom that Employment, and having a great Sum due to them Verdict for 


from the King, reluſed to pay the Purſers, ſuppoſing themſelves not to the Defen. 


: . . . dant, by the 
be Debtors, until ſuch time as their Accompts with the King were al- 1 
Direction 
pon a Commiſſion of Bankrupt iſſued out againſt them, and Debt was of all the 


brought Court on 


. = = ol 
— — — — — - Pn . — eee ent 


2 - 
z 
— —Sꝗ—jhᷣxxBK([—œBnöS— — — — — 


the Plaintiff. 


| Bankruptcy i England, to the Value of 1001. and more, yet unpaid. That once he 


the oratute, ance was made Bona Fide, and for a Valuable Conſideration. And wa 


gviſhed 


lon's Cale, the Intercourſe between the Kingdoms will be much intertupted, it nor 


of Bankrupts 


te Dolben, not a Trader, tor he buys Proviſions, not for Trading, but to accom- 


56 Creditor and Bankrupt. 


— 


* 


= Fry brought by the Plaintiti, who entitled himſelf by Alignment under the Wc: 
e a 1 Commitſion, The Court were clear of Opinion, that the Employmem isn 
lufler it to in buy ing Stores and Proviſions for the Navy, did not make them * Ney 
be tound ſpe- Traders; nor was it a buying and felling intended by the Stature. And 
_ 752 Hale ſaid, every Purveyor might as well be made a Trader, or every, os 
Fe pu: S Hoolmaſter who keeps Boarders. 1 Vent. 210. Paſch. 2. Car. 2. B. R 8905 
4 Sir Thomas Littleton's Caſe. lo 
Raym 195 8. Upon an Iſſue directed out of Chancery, whether Bankrupt or not, Holt 
10 Fo 4 within the Statutes of England at the Time of making a Conveyance of - ng! 
cordingly. Land by him to the Plaintifl. The Jury found rhe Defendant was born are! 
— Bur England, and after dwelt in Ireland, and there ſought his Living by buy. x i is 
whether 1½ and ſelling ; that he came frequently into England, and bought ill 
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3 onto 


Acts of 


commurii”s Goods here, and ſold them in Ireland, and was indebied to drverſe Perſons WR a 


au 


beyond Sea, ſold in England a Parcel of Neats Tongues, and aſter ſold in Ireland a Par. 1 
or whether cel of Tails to be delivered in England, and which was delivered accordinzly, Ski 
god 4 And ajterwards he left his Houſe in Ireland, and his Trade alſo there, and W 1 
5 abſented aud abſconded from his Creditors, and came and ſojourned in bou 
within the Eng/and, and ordered himſelf to be denied to Perſons inquiring for him, and 
Reach of and all this before the Conveyance made; But that the ſaid Convey- 
is a Point Wks Tea ; | . p | 1 

not yer it &c. It was inſiſted among other Things, that the Jury mak? no Con. con 
ſettled. 2 c/1/10 upon the Evidence that he is Bankrupt, and that the Court can- are 
Vern. 162. not. Bur per tot. Cur? Judgment was given for the Plaintiff, tor it was tha 
and dim ſaid, that though the Jury found the Matter Specially, the Court may Cit 
this from Conclldle upon the Hoidence, that he is Bankrupt, and this by the Statutes Tri 
Ander⸗ here; tor if this Caie thall not be taken to be within the Statutes, all 


hi | | | ig 
3 C ,; utterly deſtroy'd. 2 Jo. 141, 142. Paſch. 33 Car. 2, B. R. Dodfworth . bons 
en V. Ander lon. DE | 1 5 7 „ | s - Ma 
Trin 1699. , me, , , 6 Care DE | 4 5 


3 Mod 330. 9. A Taylor canvot be a Bankrupt, becauſe he gets not his Living by BY que 
mentions Buying and Selling, but by working up the Materials of his Cuſtomers MY 


we ack in Cloaths, and fo differs from a Shoemaker. R. S. L. 185. cites | = 1 
CG TOW 3 Mod. 330. | | | | 5 = thi 


g. ſays, that a Taylor that makes Garments only as a Servant to his Cuſtomers ſh4ll not be a Bank. 11d 
rupt ; [and this ſeems to be true, but no Book there cited mentions a Taylor. ——= Dav. of Bank. XY © 


rupts 25. accordingly, but cites no Book. 


Dav. of 10. A Feme Sole Merchant in London, is held to be within the Statutes ME 
N of Bankrupts. R. S. L. 186. cites Stone's Readings 423. nne 
| a es Mary Dennis's Caſe, 16 Mar. 1741. > | | 8 m 
11. No Handicraft Man is within the Statute of Bankrupts, but 34 Mr 
VUintner is. R. S. L. 186. cites Stone's Read. 121. Quere, 1 
Carth. 151. 12. There is no material Difference between an Inn-Keeper and the 5 
8. C. & S. P. aſter of a Boarding School, who buys and dreſſes Proviſions for young bis 
; Scholars, and obtains Credit by his Way of Living, but it was never 8 
yet thought that he was within any of thoſe Statutes, 3 Mod. 3 30. per De 
| Cur'. Mich. 2 W. and M. in B. R. in Caſe of Newton v. Trigg. die 
2 Lev. 399. 13. An lun-Keeper was Part Owner of a Ship, and having 50 l. Stock hs 
S. C. ad- therein, abſconded. It was held by Holt Ch. J. and Eyre J. that the Þ 
radged BY Share of the Ship was only Stock to trade in Potentia, that there 0 Robo 
three ſuſ- oz 5 3 , . N | 
ices, abſen- be an actual Trading to make him a Bankrupt ; that an Inn-Keeper 1s 3 


(io held modate his Gueſts, and nor to {ell again at large. And Holt Ch. N 
gener, :e e he 
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BY Skin. 292. Trin. 3 W. & M. obiter. 


was not at large, but confined hoſpitantibus, and is properly the Ac- not denied 
EZ ccmmodation of his Gueſts and it was agreed in that Caſe, chat Farmers = ths -:- 
are not within the Statutes ot Bankrupts; it was alfo found in that Caſe Te 12. 


Creditor and Bankrupt. 67 . 


7 50 that where a Man buys and ſells under a particular Reſtraint; he e contra at 
is not Seller within the Statute. x Salk, 109. Trin. 3 W. and M. in B R. 
Newton v. Trigg. 5 | 


firlt, but af- 
terwards aſ- 
ſented to the 
Judgment, 


(as himſelt told the Reporker) that an Inn-keeper cannot be a Bankrupr, and as to his having Part in a 
ship freighted, and a Stock in it, no regard was had thereto, the ſime being found Imperfectly —— 
XX Show. 96. S. C Holt Ch. J and Eyre J. thought him not liable, but Dolben contra, fed adjornatur. 
bid. 268. S. C. and the three Judges delivered their Opinions ſeriatim that he was not liable, and 
Holt Ch. J. declared Dolben to be of the ſame Opinion, - 

EX ingly. —— Carth. 149. 8. C. adjudged accordingly per tot. Cur. and it was reſolved by all, that 
"XZ Brilding, and having a Share in a Ship, is no more than it a Man has a Hart in a Barre or Coach which 
are let to Hire &c. and that his having ſome Stock in a Ship does not make him a Merchant, becauſe 
it is frequent for Perſons to adventure ſome particular Things in ſuch a Ship for ſuch a Voyage, but that 
RX «ill not make them Traders within the Statutes, for by thoſe Statutes proteſſed Merchants are only 
oY meant, Who are in conſtant Trading. 


3 Mod. 327. S. © adjudged accord- 


2 Skinn, 246. and 291. Luton v. Bigg, S. C. and ſame Points 
adjudged accordingly. | | | 1 


14 Steward of an Ini of Court cannot be Bankrupt; Per Holt Ch ]. 


15. In Trover the Jury find a ſpecial Verdict, that an Tnnkeeper An Innkeepis 


; I bought Goods for the Uſe ot his Gueſts and fold them to his Guetts, cannot bea 
and che Queſtion was, Whether the Inn-keeper by this was a Bankrupt ? 


ankrupt; 
A | Holt 
And adjudged by the whole Court that he was not; becauſe the Trade Ch. fand 


Jod. 1 59. 


: 5 that the [nkeeper had a Share in a Stage Coach, but that was not regarded. yi gw 3. 
Cited per Holt Ch. J. Raym, Rep. 287. As the Caſe of Newton v. in Caſe of 
Tirigge adjudged Trin 3. W. & M. in B. R. A care wn Sor berh. 
= 5 


Meggot v. 
Mills. 


— An Inn keeper as ſuch is not within the Statutes of Bankrupts, becauſe he does not live by Büiy- 
| ing and Selling, but by uttering his Goods without any Contract, and if he utters them at an unrea- 
| ſonable Rate he is indictable for Extortion, which a Seller is not. Reſolved by all the Juſtices. 


Mar. 34. pl. 6). Trin. 15 Car. Criſp v. Pratt. —— Jo. 437. pl. 3. S. C. adjudged. — Cro C. 548. 
S. C. re ſolved accordingly. — — But where an Inn- Keeper is a Chapman alſo, and Buys and Sells, 
he may on that Account be a Bankrupt, though not barely as an Inn-keeper, and this has been fre- 
quently ſeen. = e | Te 8 


16. A Gunfounder is not within the Statutes of Bankrupts, becauſe S. C. cited 
this was for the Service of the King and delivered to his Ute. Cited eb Holt Ch. 


per Cur, Skinn. 392, Trin. 3. W. & M. in B. R. to have been lately ad- 155 1 0 
judged, 8 | | not within 

5 | | | the Statutes, 
becaiiſe it was a Particular Undertaking. 


in. A Gentleman of the Temple went to Lisbon and turned Factor, 

and traded to Kngland, and broke. And it was argued, that the 
Statute of Bankrupts did not extend to Perſons out of the Realm. 

But the Court held him to be a Bankrupt by Reaſon of his trading 
Nether and back again, which gained him a Credit here; per Cur. on 
2 Trial at Bar. 1 Salk. 110. PL 5.,Paſch. 5 W. W. & M. Sedgwick 
V. Bird. N | 8 ö 

18. Ita Man, il a Trader, owes a Delt of 100 l. to A. and leaving ff 

Zis Trade, borrows another 100 l. of the ſame Perſon, then pays him one of 
be loo l. not mentioning whether it be in Satisfaction of the former 
Debt, or the latter, yet it ſhall be api, to the former, to that the Cre- 
ditors ſhall never charge him with a Conmmiſſion of Bankruptey for 
chat which remains; Per Holt Ch. J. Comb. 463. Mich 9. W. 3. B. 

19. If A. leaves ff Trade, he ſhall be a Bankrupt ſor Debts contract- S. P. Lev. 
ed betore, but not for Debts contracted after, Reſolved by Holt. Ch. Ang Sg 
J. Cumb. 463. Michg W. 3. B. R. Anon, 2 8 
| 3 | "3 | Bateman v. 
Harvy, the Court inclined accordingly as to both Points, ſed adjorna: ur Vent. 5 Mich. 20 & 
21 Carr. 2. B. R. Anon, 8 P. accordingly, and favs it was ſo rulcd in Sir Jo, Harvey's Qs, 
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38 Creditor and Bankrupt. 


12 Mod. 20. A Victuallr may be a Bankrupt. per Holt Ch. J. Ld. Rayn 
A1 5 ken Rep 287. Hill 9g W. 3. B. R. inCate of Meggot v. Mills, 
Holt Ch. ]. | 


Ld. Raym. 21. The Defendant was indicted, for that he being a Bankrupt, and 


P G. 443 brought betore Lords Commitlioners, he refuſed to give them an Account 
om Verbs ot his Effects, and his Detence at Trial, upon Not guilty pleaded, was, 
that he was an {nant at the Time of the Debts contracted, and therefore 
could nor be a Bankrupt; and of that Opinion was Holt; for tho 
the Debts of an Infant are only voidable at his Election; yer no one can 
be a Bankrupt tor a Debt he his not obliged to pay; wheretore the De- 
tendant was acquitted. 12 Mod. 243. at Guild-hall, Mich. 10 W. z. 

the King v. Cole. „ | | : 
22. It wes ruled by Holt Ch. J. at Lent Aſſizes at Thetford, 16 
Mar. 12 W. 3. upon Evidence at a Trial at niſi prius, that a Hip Car. 
_ penter is within the Statute of Bankrupts, Bur a Cafe was made of it 
tor his farther Contideration. Lord Raym. Rep. 741. Kirne v. Smith 

* EY 3 5 C 

8 23. Upon an Iſſue directed in Chancery, to be tried before the Lord 
Bankrupts, Ch. J. Holt for his Opinion, the Cate upon the Trial before him ar 
16. cites Guildhall the fitting alter this Term, appeared to be thus. A Scrivener, 
the Caſe of who was not liable to be a Bankrupt before the Stature of 21 Fac. r, 


Surchall a cap. 19. committed an Act, which was made an Act of Bankruptcy by 


Scrivener | | 
againſt the Statute of 1 Jac. 1. cap. 15. viz. abfconding &c. and he had alſo a 


whoma Share in the Stationer's Company. And the Queſtion was, Whether he 
Commiſſion Was not a Bankrupt by that? And Holt Ch. J. held that „nc the 21 


” — 1. Cap. 19. Had made a Scrivener liable to be a Bankrupt, it had 
jubjefed him to all the Old Atis, which by the former Statutes made a Man 


Cy Was mo- 
ved for by | | f . 
"Tribe, to a Bankrupt, as well as to the Acts mentioned in the Statute 21 Fac. 1. Cap. 


which it. 19. But as to the Share in the Stationer's Company, he ſeemed to in- 


EROS cline that thar could not make him a Bankrupt. But the Ld. Keep- 
Statute of er held the Scrivener to be a Bankrupt by both the Points. Upon the 


10 Ann. Importunity ot the Council it was referved as a Caſe, as to both Points, 


a 5. 5 for the further Conſideration of the Ld. Ch. J. 2 Ld. Raym. Rep. 
ter ON 851, 852. Hill 1 Anne, Bird v. Major. : 


after the 


12 April | 3 
1 5 the ſaid Act of 21 Jac. and all and every other Act and Acts, ſo far as they related to the ſaid 


Deſcription of a Bankrupt, ſhould be repealed, and that no Perſon within the ſaid Deſcriptions ſhould 


thenceforth, by reaſon thereof, be taken to be within the Statutes of Bankrupts whatſoever ; and that 
Burchall ſer forth, that he never followed any other Trade or Profeſſion than that of a Scrivener, 
and therefore petitioned t hat no Commiſſion might be awarded againſt him; But a Comuiſſion was 


awarded, and he was found a Bankrupt in 1442. — And cites the Caſe of Hudſon a Scrivener in Co- 


vent-Garden, againſt whom a Commilhon iſſued, iſt Oct. 1743. and he was found a Bankrupr, Ibid. 18. 


24. The Jury found that R. B. rented a Farm, for which he paid 
300 |, per Ann. and that he planted Potatoes ou Part of the Lands which 


he farmed, and that he bought great Quantities of Potatoes to plant there, 


and that tor ſeveral Years he dealt with ſeveral Perſons in Potatoes, at 
ſeveral Times and Places, and had employed Ware-houſes, where he put 
in Potatoes, and had ſerved ſeveral Markets therewith, and had ſold great 
uantities thereof for Profit, and for his living &c. The Court being 
divided, no Judgment was given, but two of the Judges ſeemed to be 
of Opinion, that if a Man bought great ©uantities of Wool or Hops, 
thouhb he hath a Farm, and Sheep of his own, and ſeveral Hop-Gardens, 
he ſhall be accounted a Trader in thoſe Commodities; and fo ſhall an 
Innkeeper, iſ he turn Cori Chandler. Tis true, the Jury have not found 
that B. got the cheifeſt Part of his Livelihood by buying and ſelling 
Potatoes; but tis not the Quantity which is material, if tis in Proportion 
to other Goods which he buys and ſells; for if a Man hath an Orchard, 
and buys ſeveral Puanities of Fruit of other People, though not ſo many as 
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1 Creditor and Bankrupt. — 
9 he hath in his own Orchard; yet this ſhall make him a Trader and con- 
ſequently ſubject him to the Statute of Bankruptcy. The two other 
= Judges were of a Contrary Opinion, viz. that here was not enough found 
nd by this Verdict ro make B. a Bankrupt; for a Farmer is no Trader 
int within any of the Acts betorementioned, quatenus a Farmer; and 
as, though he uſes another Trade, yer it that is not the principal Means 
Tre FRE of his Livelihood, he is not a Trader within thoſe Statutes; tis true 
n if buying and ſelling in any Trade is the chefeſt Means of his Livelihood, 
an FEE chen he is a Trader within the Acts of Banruptcy ; bur that is Matter 
Je- FE to be given in Evidence, and found by the Jury which was not done 
3, in this Caſe. 8 Mod. 45. 48. Trin. J. Geo. Mayhoe v. Archer. 
A Perſon, being under the Age of Twenty-one, bought Goods, and after 
16 FR the Age of Twenty-one committed an AF of Bankruptcy in Reſpect of 
ar- thote Goods on which a Commiſſion iſſued. Ld. Chan. Macclesfield doubt- 
it ed whether he might not be a Bankrupt ; bur the Chan, [Ld. King] was 
ich FX clear of Opinion he could not, and ſaid I Commithoners find a Man a 
© Bankrupt who is not ſo, Action will lie againſt them. Select Caſes in 
ord FX Chan. in Ld. King's Time 46, 47. Trin. 11. Geo. 1. Whitlock's Caſe. 
at 25. 5 Ceo. 2. cap. 30. 5.39. Bankers, Brokers, and Factors, are declared 
ner, liable to the Statutes of Bankrupts. „„ EBuE „ 
. 1. 286. §. 40. Provided always, and it is hereby further declared and enacted ly 
by [2 the Authority aforeſaid, that no Farmer, Grazier, or Drover of Cattle, or 
o a an Perſon, or Perſons, who ts, or are, or ſhall be, Receiver General of 
r he the Taxes granted by AG of Parliament ſhall be entituled as ſuch to any of 
2 21 RE the Benefits given by this Act, or be deemed a Bankrupt within the ſame, or 
had within any of the Statutes now in force concerning Bankrupts, any Law, 
Van Cuſtom, or Uſage, to the contrary notwithſtanding. : ap 
Gap. 27. A Pawn-broker, is not within the Statutes of Bankrupts, barely 
in- as ſuch, bur it he trades other ways, a Statute may be taken our againſt 
eep-⸗ him by the Addition of Dealer and Chapman, Dav. of Bankrupts 
the 24, 25, cites Highmore's Cafe in 1737, and Read's Caſe in 1742. And 
ints, that ſeveral Cominiſſions have been taken out accordingly. 5 
Nep. 28. Members of the Bank of England are not liable, on Account of 
their Stocks, to become Bankrupts. See the ſeveral Acts of Parliament 
_ WT relating to the Bank of England  _ 
e faid WR 29. Jo of the South Sea Company. See the ſeveral Statutes as to that 
OY copay... ED 
vener, 30. Soof the Royal Bxchange and London Inſurances, See 6 Geo. 1. Cap. 
n was 18. 8. 10. . a. „ : 
n Co- 31. go of Perſons circulating Exchequer Bills. Sec the ſeveral Statutes 
4. 16. relating thereto. 1 e 
there, 5 3 4 3 
a a (B) Bankrupt. By what Act. 
put Hot | „ 5 | 
great wu _ 5 
being 1. 13 Eliz. J. I F any Perſon uſing the Trade of Merchandize, or ſeck- A Merchant | 
to be SH ing his Living by Buying and Selling, in Groſs, or by in good Cir- 
5% = Retail, ball depart the Realm, or begin ro keep his Houſe, or otherwiſe CURES 
dens, 


; abſent himſelf, or zake Sanctuary, or ſuffer himſelf willingly to be arrefted 2 - x 
all an 


= jor Debt not grown due, or ſuffer himſelf to be ontlaw'd, or yield himſelf to Merchandize, 
found RF Priſon, or depart from his Houſe with Intent to defraud his Creditors, he and viter- 
1ling 3 foall be deemed and taken as a Bankrupt. Ing 
DITION : | 5 and to avoid 
fraud his Creditors, 


hard, I Arreſts, defers his Return, this is tantamonnt to his departing the Realm to de 
ny 48 nnd he ſhall be adjudged a Bankrupt. R. S. L. 186. cites Stone's Read, 123. 


he © Ons 


— — re 
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One againſt whom a Capias de excommunicato capiendo is awarded, departs the Ream to avoid being taker 
this is not an Act of Ban krupicy, any more than the deparing the Realm or keeping his Houſe for PR 
of an Attachment out of Chancery. R. S. L. 186. cites ibid. 15 | | 

A Merchant indebted keeps on Shipboard, this is keeping his Houſe. R. S. L. 186. cites ibid. 

An Apothecary being Church Warden, and in Debt kept in Church, this was deemed a cee ping his 
Houſe. So where one his no Houſe of his own, but keeps in another Man's Houſe, or in a Chamber 
be hives, this will be adjudged keeping his Houſe. R. S. L. 186. cites ibid. 124. 

If the Lieutenant of the Tower of London, be a Merchant indebted, and keeps in the Tower, it is an 


Att of Bankruprey. R. S. L. 186. Cltes ibid. 


2. A Proceſs iſſued againſt J. S. to arreſt him, he keeps his Houſe to 
ſave himſelf from Arreſt, and afterwards goes out to the Market, and 10 
ot her Places; and when he hears again of a new Proceſs out againſt him, 
he keeps his Houſe again, and afterwards goes at large; the Queſtion was, 
1t he were within the Statute of Bankrupts? And all the Court held 
he was not, becauſe he uſed to go at large; and it might be, that his 
Policy would not prevent the ſerving ot the Proceſs ; tor he might be 
met withal unwittingly. Cro. E. 13. pl. 6. Hill. 25 Eliz. C. B. Anon, 

1 Fac. cap. 15. H. 2. Every Perſon ufing Merchandize Ec. who Wi 


„ „ | | on 
hall willingly or fraudulently procure himſelf to be arreſted, or his | 
Goods, Money, or Chattles, to be attached, or ſequeſtred, or de- ag 
part trom his Dwelling Houſe, or make any fraudulent Grant or ot 


Conveyance of his Lands or Chattles, whereby his Creditors may be 
defeated or delayed for the Recovery of their Debts; or being arreſted, Ho 
hall, after his Arreſt, lie in Priſon ſiæ Months ti pon that Arreſt, or aß | 
other Arreſt or Detention for Debt, ſhall be adjudged a Bankrupt. = reſt 

4. A Merchant had made a Fraudulent Deed to the Detendant of e 4. 

Coods contained in the Count, but afterwards he went abroad to Church, and 
to the Exchange, and did trade and commerce; and yet alter wards it is g0⁰ 

contained in the Indenture of Sale by the Commiſſioners to the Plaintiff Call, 

that he had made this traudulent Deed, and that atterwards he had Day 
traded and ſerved the Exchange until a Day after, at which Day he BW and 
wholly abſented himſelf. And upon this Special Verdict the Detendant of! 
had judgment; For every Deed to detraud other Creditors (but thoſe WR 


to whom ſuch Deed is made) is not ſufficient to make one to be 2 1 
Bankrupt; But if he make any Deed after he begins to be a Bankrupt, can 
it ſhall not bind; But upon the Star. of 1 Jac. which makes him a WT © a 
Bankrupt which makes fraudulent Deeds, it ought not to be as this 42, 
Cate was, V1z. ſo long before he became a Bankrupt. Hutt. 42. Paſch y 
15 Jac. Cartwright v. Underhill. - = HWP 
F. It one exerciſes a Trade, and then becomes indebred, and alter- ed 

_ wards quits his Trade, and lives in the Country without following any Mi 144: 
Trade, but lives on his Land only, and conceals himſelt from his Cre- then 
ditors, yet he is a Bankrupt ; for he liv'd by his Trade when the Dev: BR co ſu 
grew. Agreed. Paln. 325. Mich. 20 Jac. B. R. Heylor v. Hall. 20 4 
6. It one for a Time deals in a Trade, and atterwards quits it, but L 
leaves his Stock in the Hands of another, and goes ſhares with the other, ¶ ture 
both in Profit and Loſs, and after ſuch quitting, becomes indebted and Bur 
conceals himſelf from his Creditors, he is a Bankrupt within the Sta- Bank 
tute. Agreed. Palm, 325. Mich. 2o Jac. B. R. Heylor v. Hall. red. 
J. If one confines himſelf within his Houſe for a long Time, this does ¶ cauſe 
not make him a Bankrupt immediately; But if he conceals himſelf for It ww; 
a Day or an Hour, to delay or defraud his Creditors, this makes him 4 Wl Good 
Bankrupt within the Statute. Palm. 325. Mich. 20 Jac. B. R. Heyio! WM Par: 
v. a———ſ — — . EE came 
8. If one is HMrety for another, and conceals himſelf, he is a Bankrupt WW nx. 

» within the Statute. Agreed. Ibid, | „e 
9. 21 Fac. 1. ch. 19 F. 2. Every Perſon uſing the Trade of Merchand:iz', ¶ /orce ; 
by Way of Bargaining, Exchange, Barterivg, Chevitance, or orherwije 1 Is an 


Groſs, 


Creditor and Bankrupt. 


i Groſs, or by Retail, or ſeeking his Living by Buying and Selling, or 
—_S hall nſe the Trade or Profeſſion of a Scrivener, rece1ving ot her Men's 
XX 1ones or Hſtates into his Truſt or Cuſtody, who ſhall obtain any Protection 
| (other than ſuch Perſons as ſpall be lawfully Protected by Privelege of Par 
XxX /:ment) or ſpall prefer anto his Majeſty, or unto any of the King's Courts, 
any Petition or Bill againſt his Creditors, or any of them, thereby deſiring 
cr endeavouring to compel them, to accept leſs than their juſt and prin- 
- cipal Debts, or to procure Time, or longer Days of Pay ment, than was 
"= ven at the Time of their Original Contratts ; or being arreſted for Debt, 
{hall after his Arreſt he in Priſon two Months upon that, ur any 0! her 
Arreſt or Detention for Debt; or being arreſted tor 100 l. or mere, of ju 
Delt, thall after ſuch Arreſt eſcape out ot Priſon, ſpall be adjudged a 
2 Bankrupt ; and in the Caſe of Arreft, or lying in Friſon for Debt from the 
ETC ns 
10. A Tradeſman being outlawed, becomes a Pankrupt; but if the 
EX oOulawry be reverſed tor want ot Proclamations, all that is done in the 
wean Time by the Commitiioners is void; Contra, it it was reverſed 
on a Wric of Error. R. S. L. 186 cites Stone's Read. 124. 
11. If a Trader, hearing that a Writ of Fieri Facias was iſſued _ 
againſt him, to the Intent zo preſerve his Goods from being levied in Exe- 
= cution, clande/tinely conveys them out of his Houſe, and conceals them pri- 
vately; that does not amount to an Act of Bankruptcy. Ruled by 
Holt Ch. J. Ld. Raym. Rep. 725. Hill. 10 W. 3. Cole v. Davis. 

12. If a Banker or Goldſmith, who has many Peoples Money, will Stopping 
= refuſe Payment, yet keeps his Shop open, and as olten as he is arreſted gives Payment by 
Bail, he may by that Means give Preference of Payment to his Friends, ily 1 
and when he has done, he runs away, yet ſuch Payment ſhall ſtand 7 
good againſt a Commiſſion of Bankruptcy. And this was practiſed in the Ms. Tab. 
== Ce of Sheppard the Banker, who was ar reſted almoſt every Hour in the Feb 21. 
Day tor ſeveral Days before he went off, and yet gave a Bail as often, 1726. ot 
and paid his Friends, and then went and rendred himſelf in Diſcharge rg Ne Swe 
of his Bail; Per Holt Ch. J. 7 Mod. 139. Hill. 1 Ann. B. R. Hop- 
küins v. Gery. „„ ” — e 
13. A Banker, being called upon for Money in his Hands, does net, or 
anuct, pay it; Lord Chancellor King held, that this does not amount 
do an Act of Bankruptcy. Select Cates in Chancery in Ld. King's Time, 
242, 43. Trin. 11 Geo. 1. in Caſe of Pakenham v. Bland and Hoskins. 
| 14. L. having two Promiſſory Notes ſig ned by A. payable to L. or 
Order four Months after Date. L. when avout three Months was to run, 
= c:Jor/ed them to I. for Goods then delivered, and A. abſconding about one 
Month after, I.. on M's going to him, procures himſelf to be denied, and 
then M. ſues out a Commiſſion of Bankruptcy againſt L. who petitloned 
Fe. to luperſede the Commiſſion. © Lit, Objection Was, that L. had committed 
0 Act of Bankruptcy. 2dly, That M. was not a proper Creditor. 

Id. Chancellor, By late Statute a Creditor by Note payable at a fu- 
ture Day, may ſue out a Commiſſion, as well as come in as a Creditor ; | 
But the Debtor's denying himſelf to ſuch a Creditor, is not an Act of 
| Bankruptcy ; it mutt be a keeping Houſe &c. in order to defeat or delay 

Creditors of their Debts, which could not be in the preſent Caſe, be- 
Wy cauſe M. had then no Debt due to demand, and ſoa Commillion ſuperſeded. 
It was Objected, that L. was Debror to M. immediately upon the 
Goods delivered; Sed non allocarur ; tor by Ld. Chancellor, it was 
Part of the Contract that M. would ſtay for ths Money, till the Notes le- 
cane due. Mil. Rep. Mich. Vacation. 1733. Exparte Levi. — 

15. B. was arreſted tor 281. and though he had Money ſufficient to pay 
the Debt, get chuſed rather to go to Priſon, in Order, as he declared, to 
Jorce his Creditors to come to a Compoſition. And per Ld. Chancellor, this 
is an Act of Bankruptcy within 1 Jac, 1. though, withour ſuch elan 
55 | yielding 
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yielding himſelf to Priſon was no Act of Bankruptcy, unleſs he lay there 
two Months. Otherwiſe, where the Party procures himſelf to be ar. 
reſted upon a Shan Debt, and that, by the Statute of Elizabeth, is im. 
mediately an Act of Bankruptcy, Mil. Rep. Trin. Vac. 1734, Ex 
Parte Barron. N 


_— 7 


BT” 


(C) Proving him a Bankrupt. How? 


1. IF the Commiſſioners, without purſuing the Statutes of Bankrupts, 
I affirm a Perjon to be a Bankrupt, he may traverſe that he was not 
| Bankrupt, cited by Coke Ch, J. 8. Rep. 121. a. as adjudg'd Mich, 6, 
Jac. B. R. Cur v. Delabarre, 85 
2. In the Caſe of Bankaupts, although the Commiſſioners have ſole 
Authority to adjudge « Man Bankrupr, yet in an Action the Fury muj 
find whether he was a Bankrupt or no, and not barely by the adjudi. 
cation of the Commiſſioners, Raym. 337, Hill. 31 & 32. Car. 2. 
Bambridge v' Bates & al}. = „ 
3. It was ruled by Treby Ch. J. of C. B. at Niſi Prius at Guildhall, 
the Sitting after Michaelmas Term, 10 Will. 3. upon Evidence in 
Trover brought by the Plaintiff againſt the Detendanr, after Argument 
of the Council on both ſides, 1. That it is ot neceſſary to prove, that the 
Perſon, upon whoſe Petition the Commiſſion of Bankruptcy was granted, 
was a Creaitor of the Bankrupt; becauſe upon View of the Statutes 
they do not require that. 2. Thar it is nor neceſſary to prove, that 
the Bankrupt was indebted in 1001, though the Practice has been ro do 
ſo ; becauſe though the Chancellor frequently, before he grants a Com-. 
miſſion of Bankruptcy, requires ſuch Progf, yer it is only Matter of WE 
Diſcretion in him. Ld. Raym. Rep. 124 Smith v. Sir Richard 
Blackam, 5 5 VVV 3 
And if they 4 The Wife of a Bankrupt cannot be examined againſt her Husband 
e her, touching his Bankruptcy. By the Common Law, the cannot be a 
Warrant of Witneſs for or againſt her Husband ; and though the former Statute 
Commitment Of 21 Jac. authorizes the Commiſſioners to examine the I Ife totiching 
mentions it any Concealment of his Goods &c. yet neither that, or the late Statute 
to be as well of 5 Geo. 1. 24. extends to examine the Wife touching the Bankrupt- 
da pr 7 cy, or whether he had committed any Act of Bankruptcy, and Hoy, 
Goods Sc. of and when he became a Bankrupt; Per Ld. C. Parker, Hill. 1119. Wms's, 


a rs 3. Rep. 610. 611. Ex parte James. 

as the Time | | ITE 1 | 

| 20 Manner of his Bankruptcy ; yet, Ld. C. held the Commitment illegal, and ordered, that ſhe be 
diſcharged. Wms's Rep. 611. S. C. | 
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F. Till the Statute of 5 Geo. 1. cap. 24. the Commiſſioners could nt 
examine the Bankrupt himſelf touching his Bankruptcy ; per Ld, C. Parker. 
Wrms's Rep. 611. Hill. 1719. ex Parte James, 805 
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miſſion, [of the firſt Act of Bankruptcy] and alſo before the Leaſe 


| firſt Arreſt (and ſo the Defendant be liable to refund the Money paid 


Creditor and Bankrupt. 63 


D) From what Time. To what Time the Bank- 
ruptcy ſhall relate. 


A Grazier Copy-holder in Fee, 10 May 1643. became a Bankrupt, and Goodw. of 
A in 1649 became a Bankrupt again, and in 1652 he ſells his Copy- Bank. 33, 
hold. On a Commiſion in 1651 (which was Ten Years after the ſirſi Cauſe o* er fol. 

Bankruptcy) after Argument ar Bar and Bench it was adjudged tor the Jy fer , 
Creditors, that they had a good Title againſt the Purchaſors; Per Cu- Horn, that a 
riam, the Proviſo is expreſs, that the Commiſſion muſt be ſued within ee 
Five Vears after ſome time when he became a Bankrupt; and his being e ee e | 
ſo after the Sale, that will not hinder, that it the Commiſſion be not apainſt a 
ſued within the Five Years of his becoming a Bankrupt, and then they Peron, and 
can only defeat all Sales made within the 5 Years, but not after wards * e e 
and upon this Ground was the Judgment aforeſaid in C. B. for that apa oY 
Point was, whether if a Man continues Bankrupt Twenty Years, he is rupt in 16 175 
always liable or no, which was adjudged for the Plaintiff by all the but it was 
Court. Niſi &c. Keb. 12. in pl Mich. 1655. C. B. Jelliff v. Horn. ſaid, he be- 


came a 


- Bankrupt again in the Year 1649. And Hale made this Difference, that if one becomes a Bankrupt 


by a tranſient Act, as in Caſe of Suit &c. he may again become Bankrupt; but if it be a continued 
At, as Impriſonment, withdrawing himſelf &c. he may not become a Brankrupt again; fo with 
this DiſtinCtion you may underſtand how it is ſaid, Once a Bankrupt and always a Bankrupt, 


2. A. did an Act of Bankruptcy in 1651, and in 1657 did another Act, and Keb 722. 
i 16 58. made 2150 for Tears of Lands, "and in 1663 a Commiſſion iſſued, 4 N 7 
whereupon he was found a Bankrupr, and the Lands fold. It was re- Spencer v. 


ſolved that the Commithon was well ſued our within Five Years at- Venacre. 


ter the laſt Act, though not within the Five Years before the Com- - ung ar 
= 4 I f. he Ven- 

[and] the Vendee of the Commithoners thall avoid the Leaſe. Lev. 14. dee ik 
the Reporter ſays, that he heard and obſerved this Caſe. Paſch. 16. Commiſſion- | 


C ers, it was 
ws moy'd, that 


the Commiſhon ſhall relate to the firſt AE 1651, which was the moſt Notorious, being by Impri- 


ſonment, Hough had the firſt Act been by Concealment or Outlawry, he agreed, the Party. Credi- 


tor need not take Notice of it by the 21 Jac. which he faid, ſhould not be taken favourably againſt 


L but only againit the Bankrupt himſelf, and cited the Cafe of IBradcford v. Blud⸗ 
Nerch ben Cam 5 the Words of the Act are nor, * After he ſhall firſt be a Bank: upr. 
Hor then the earlier being a Bankrupt, would, after five Years, be a perpetual Superſedeas to all 
Tradeſmen ; but if one hath ſold, and then five Years paſs without any Act of Bankruptcy, the Pur- 
chaſor is ſafe, and then no Act can hurt him; But where the Bankrupt continues in Polleſſion, any 
after Act is ſufficient to bind the Term; and Judgment clearly for the Plaintiff. 


3, | | * 8 ch: Fe y ; - 3 Lev; $7 
One Staly was arreſted by an Executor of his Creditor, before Pro I LET SS. 
155 of the 1510 and put in Bail, and with two or three Days after he paid Hot _ 
1000 J. to the Defendant to whom he ſtood indebted in ſuch Sum, and then 8. C. in 
yielded himſelf to Priſon in Diſcharge of his Bail. The Queſtion was, B. R. adjor- 


whether Staly ſhould be ſaid to be a Bankrupt ſrom the Time of his ar = 


a b i Mich. 33 
to him) or from the Time he yeilded himſelt to Priſon, Judgment Car. 2. 5 
was given in C. B. for the Defendant; and upon Error brought in B. the 8 C. 


| 07 and ad judg'd 
B. R. the Judgment was affirmed una voce, for that % Relation 10 on 255 


make a Man a Bankrupt ought to be upon an alt ual hing in Priſon, dat. 
and not upon putting in Bail only. 1 Vent. 370. Paſch. 36 Car. 2. B. R. Ibid. 87. 


S. C. and 
| | _ Judgment 
affirm'd in B. R, ——— 2 Show. 253, pl. 261. S. C. ard Judgment aftirm'd. 


Duncomb v. Walter. 


1 
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323 


Freem. Rep. 4. It one 1s arreſted aud plits 771 Bail, and atrer does not pay the Mi. 


£20) 7 1 55 ney within Six Months, he thall be adjudged a Bankrupt after the 8 
168, 8. C Months only, and it thall not relate to the Time of the Arreſt. And 


and ifthe fo is the Star. of 21 Fac. 19. to be underitood, for it may be that he 
becoming a had Cauſe to conteſt the Debt, and the Suit might depend above Six 


e by Months; and allo it would be miſcheivous to all Perſons who deal 
Fi Debr With them, to make them refund their Money, when the Bankrupt 


within fix appeared to be a Man creditable and ſolvent, and Judgment accord. 
Months, ingly ; Per tor. Cur. Skin. 270. Trin. 3. Jac. 2. Hinton's Caſe, 

Toud re- Zo | | 

late to the Time of the Arreſt, ſo as to avoid all Contracts made by him in the mean Time, the 
Court aid, it would be very Mitchievous if the Law ſhoujd be ſo, and it ſeem'd to be within the 
Words of the Statute, but they would not deliver any Opinion. 2 Show. 512. pl. 2416, Paſch. 3 
Jac, 2. B. KR. Hill. v. Shiſh. S. P. and ſeems 1o be S. C. argued by the Reporter for the Plain. 
ritt, 512, to near the End of page 525, and ſays, that Ld. Ch J. Wright, and the Reft, delivered 
their Opinions for che Defendant, without having that due Conſideration of the Caſe as it delery'd 
45 he thought; and adds, Ideo inthi reftat dubitandum. 5 g 


5. Indebitatus; in a ſpecial Verdict, the Caſe was, that H. being a 
'T radelinan owed 1007. to B. and 5ol, to C. B. arrefied him for this 
100 J. and he put in Bail, and about a Month afterwards H. paid off 
©. and then rendered himſelf in Diſcharge of the Bail in B's Action. 
Nore, the Starute of 21 Jac. cap. 19. ſays, he ſhall be a Bankrupt 
trom the firſt Arreſt ; bur per Cur. that muſt be raken trom the firſt Ar- 


reſt upon which he lies in Priſon, and not where he puts in ſufficient 


Bail, orherwile no one could ſafely pay or receive from a Tradeſman; ad- 
judged in B. K. and affirmed in Error in Cam, Scacc. 1 Salk, 109. 
Trin. 2 W. & M. Came v. Coleman. jj; rn 
| Nav. of 6. In Trover the Cate was, J. S. was arrefied at the Suit of H. and 
; pope on put in Bail, Afterwards upon a Scire Facias at another's Suit, his Goods 
F. cat bude were ſold to the Plaintiſt; atter this J. S renders himſelf in Diſcharge ot his 
Caſeof Tribe ert /* ay E 1 SOL nie 
v. Webber, Bail and goes to Priſon. And Holt C. J. inclined (contrary to the Caſe ot 
Paſch. 17 Duncomb and Walter in 3 Lev. 57. wherein he was of Counſel, but 
| Geo. 2. B. not ſatisfied with the Judgment) That J, S. was a Bankrupt from the 
TT 8 e 
-. cited the Time of the Arreſt, not jrom the Render only ; tor it H. is arreſted at the 
Caſe of Suit of A. and puts in Bail, and, that pending, is after arreſted at the 
Smith v. Suit ot B. and goes to Prifon and lies two Months, he is, by the 
5 Act ot Parliament, Bankrupt from the Time of the firſt Arreſt by A 
Feen But it appearing in this Caſe, that the Commiſſion was taken out before 


Salk. and ; 
fald; that it the Two Months were expired ſrom the Render, it was held to be ill taken 


was only an out; |. S. not being then a Bankrupt. And thereupon the Plaintiff had 


obiter 25 85 a Verdict. 1 Salk. 110. pl. 7. Trin. 2 Ann Coram Holt Ch. J. at Ni- 
NF Prius, ſi prius at Guildhall. Smith v. Stracy. „„ 
and that there 5 | | 5 5 5 | 
the Cor miſſion was taken out before the Bankrupcy, ſo that there was no Determination on that Point. 


And the Words in the Act viz. “ Or ſhall procure his Enlargement by putting in common or hired Hail“ 


are by 10 Ann. cap 15, repealed ; ſo that the puiting in hired Bail is no Act of Baukrupcy; by hich 
it is plain, that bare Arreſt, and puttipg in Bail, are not confider'd as Acts that hurt a Man's Credit; 
The Act of Parliament muſt mean, that where there is a lying in Priſon for two Months, the Bank- 
ruptcy ſhall not b: from the End, bur the Beginning of the rwo Months, viz. from the Arreſt ; Fu; 
in the principal Cale, where he Debtor on the 23 June, 1930, was arreſted upon a Wiit returnable 
in three Weeks after P'rinity, at the Suit of the Plaintifl Tribe, and at the Retucu thereof put in ſpe- 


cCial Bail, and being ipdebted to the Detendant Webber in 365 J. 18s, on tlie th of January follow- 


ing paid him 3471. and on the 13th ot Auguſt, 1741, paid him the further Sum of 181. 18 s. the 
Court were of Opinion, that as to ſuch Payments as were made between the Arreſt, and the Debror's 
ſurrendring himſelt ro Priſon, which was after the Payment of the 344 1. were good Payments to the 
Defendayvt Webber, but that the Plaintiff ſhall rake a Verdict for the 18 J. 18s. which was paid 
after the Bankrupt's ſurrendering himſelf to Priſon, ACER 9 | l . eee 


7. Upon an Iſſue directed out of Chancery, whether Bankrupt or not 
at ſuch a Time, it was held per Holt C. J. that if H. commits a plain 
Ad of Bapiruptcy, As keeping Houſe &c. though he after goes n 
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Creditor and bankrupt. 
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9 45 is a great Dealer, yet that will not prrce the fit AF of Bankrupt- 
* = but he will fill remain a Bankrupt ; Bur it the Act was mot plain 
id 7% doubtful, then going abroad and dealing &c. will be an Evidence 
* to explain the Intent of the firſt Act; for if it was not done to de- 
Ix traud Creditors and keep out of the War, it will not be an Act of Bank- 
al raprcy within the Statute. 1 Salk. 110. pl. 6, Trin. 3 Ann. coram 
pt Holt Ch. J. at Guildhall, Hopkins v. Ellis. 

d- 

the 


be E) Commiſſions. How and when to be granted &c, 


d, 13 EI, cap. J. F. 2. F Hancellor is to appoint mmiſſioners to ſeize 
z 5 his Perſon, Eftate, aud Eftetts, aud to diſtri- 
te the proceed ateably among the Creditors, 


ga 2. There ought to be a Petition in writing to my Ld. Chancellor, or 
his elſe he has no Warrant to grant a Commifſion, and then whatever the 
of cCommiſſioners do will be void. Reſolv'd. Freem, Rep. 270. pl. 299. 
on. paaſch. 1680. C. B. Hinton's Caſe. : 
upt z lf the Examinations are loft by Fire, &c. if there ought in ſuch Caſ⸗ 
Ar- ire to be a New Commiſfton, Quære. 2 Show. 102. Palch. 32 Car. 
en. SS; BR. The King v. Balla. A = : 2 
ad- 4 Commiſſion of Bankruptcy fuperſeded by the Conſent of the Peti- The Super- 
og, Wl tioning Creditors, North K. refuſed to revive it, or to grant a Proce- ſedeas 3 
5 dendo on the Application of the other Creditors that had not come in, ned, 
MA | © 8 2 within the 
and bur defired fo to do. Vern. R. 208. Mich. 1683. Backwell's Creditors Time allow- 
ods Cate. 5 „% ed for the 
his Y - : - 5 55 | Non,. Petiti- 
By of Hing Creditors to contribute, Ld. Jeffries Ch, ſeem'd to think it might be renewed, See 2 Chan. 
> > A ifs 192.5. C. „ 5 „„ 
but a N 
the 5 , 3 | "4 * 
= 5. The granting a Commiſſion 1s xt a Matter diſcretionary in the Ld. 
| W .nncellor &c. but he is bound to do it; Per North K. Vero. 1 53 
the WE i 7 | | | . « 
the * Patch, 1683. Backwell's Cale. 3 | „„ 5 
7 A = 6. Commiſſion of Bankrupt cannot be granted but by Petition of a But ſuch Pe. 
editor; Per North K. 2 Ch. Caſes 191. Mich. 3 Jac. 2, Backwell's iu, Cre. 
ef Org —_ 8 | | | . : | 1ſt | 
Late. | | itor muſt not 
ken I | be one who 
had —_— -: .. . 5 | | | ; 29 | e, become 4 a 
nad ee bite leaving off Trade by the Bankrupt, though if others ſue out a Commiſſion, ſucli m 
d WW + in 4 join ; per Holt Ch. J. 12 Mod. 159. Hill. 9 W. 3. Nag . 
| = e 5 b e 2 8 59. . 9 83 | 880 V. Mills. a 
Point + : 8 — — 
Bail. | 
v hic | | | by | . 
redit | - \ RS 44 | yo | — | . Fs 
i *, Commuthon. What Creditors may obtain it, and 
08 how, and when, 
enable 
n ſpe- | | 
ollow- B 8 | oy | 
s, the Ia Man grits Zis Trade, and after becomes indebted to F. F. In this 
. A Cafe J. S. cannot ſue a Commiſſion ot Bankruptcy for ſuch Debt 
0 8 | SO . - . 
1 905 <ourracted alter, though it the old Creditors ſue a Commulhon, this new 


@ Creditor {hall be admitted to have his Share of the Bankrupr's Eſtate. 


4 1 85 Ch. J. Ld. Raym. Rep. 287. Hill. 9 W. z. in Caſe of Meggot 
42 8 | 


2. 1t A. being a Trader, Becomes indebted to B. in 100 J. and then he 
guts bis 7 rade, and afterwards becomes indelted to B. in 100 J. more; A 
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atterwards pays to B. tool, without ſaying upon what Account. Holt 
Ch. J. laid, that fince ſo much in Quantity is paid to B. as was due to 


Creditor and Binkrupt. 


ne — — — — — — — 


— 


— 


him rom A. when A. was capable of being a Bankrupt, it would be 
too rigorous to admit B. to fue a Commiſſion of Bankruptcy for the old 
Debt of 1001, But to this Point he ſaid, he would not give an abſo- 
lute Opinion; and none of the other Judges contradicted it. Id. 
Ray m. Rep. 287. Hill. 9 W. 3. B. R. in the Caſe of Meggot v. Mills, 

3. It was ſaid by Holt, and not denied by the Court, that if a Man 
contracts Deuts while he is a Dealer, and after leaves of his T rade, and 
then commits au Act of Bankruptcy ; there none of his Creditors becom. 
ing fo, ſince the leaving off ot his Trade, can ſue out a Commiſſion of 


- Bankruprey 3 but if thoſe, who were his Creditors before his leaving 
_ off his Trade, fue out ſuch a Commiſſion, the other Creditors ma 


And his 
Lordſhip 
held, that 
though they 
14d been 
Piven witb- 
out any Con- 


1714. Ex Parte Mackerneſs. 


come in and 
& al.. N ” | 

4. B. gave A. two Notes, the one for Fol. and the other for 531 
payable at differeat Times. Afterwards B. before the Day of Payment f 
the ſecond Note, ſued out a Commiſſion of Bankruptcy ; But Ld. C. Har. 
court ſuperſeded the Commiſſion ; But the Court denied to aſſign the 
Bond, the Commitllion not appearing to be taken out malitiouſly or 
fraudulently, which are the Words ot the Act. Wm's Rep. 260. Trin. 


join. 12 Mod. 159. Hill. 9 W. 3. Meggott v. Mills, 


* 


5. Indorſee of Notes of one, who afterwards becomes Bankrupt, pur. 


chaſed in at an under Value, as at 108. in the Pound, petitioned for a 
Coinmiſſion againſt the Drawer. And Ld. C. Macclesfield held, that 
he was plainly a Creditor, juſt as it the Drawees had paid the Bankrupt 
an under Rate for them. Wms's Rep. 182. Hill. 1721, Ex!Parte Lee. 


ſideration, yet they are now his Debts, and the legal Right veſted in the Indorſee ; but ot herxviſe an 


Caſe of a Bond aſſigned, for as much as ſuch Aſſignee, not being the legal Geditor, could not have taken 
out ſuch a Commitſion; .-1:d had the Indorſement been made after the Bankruptcy, it might be a Queſ- 
tion, whether he would be imitled to a Commiſſion, as not being a Greditor for 100 1. or Capable of 
taking out a Commiſſion at the Time of the Party's becoming Bankrupt Ibid. 


6. 5 Geo. 2. cap. 30. S. 22. Enacts, That it ſpall be Iawful for Perſons 
taking Bills, Notes, or other Security for Money payable at a future Day, 
to petition for a Commiſion, or join in petitioning, | „„ 

7. S. 23. No Commiſion of Bankruptcy ſball be awarded, unleſs the ſingle 
Debt of the Creditor, or of more Perſons being Partners petitioning for the 
ſame amounts to 1001. or unleſs the Debt of two Creditors petitioning 
amounts to 150 J. or unleſs the Debt of more Creditors petitioning amount 
to 200]. And the Creditors petitioning ſhall, before the ſame be granted, 
make Affidavit, or ſolemn Affirmation, before one of the Maſters of Chan- 
cery, of the Truth of their Debts, and give Bond to the Lord Chancellor, 
in the Penalty of 2001, to be conditioned tor proving their Debrs, as well 
before the Commiſſioners, as upon a Trial at Law, in caſe the gue iſſuing 
eri of the ſame ſhall be conteſted, and 4 
Bankrupt, aud to proceed on ſuch Commiſſion as herein is mention. 

8. H. 25. The Creditors who ſball petition for a Commiſſion of Bankruft, 
fhall be obliged, at their own Colts to proſecute the ſame, until Afſigntss 
ſhall be choſen 3 and the Commiſſioners thall, at the Meeting appointed fat 
the Choice of Alſignees, aſcertain ſuch Coſts, and by Writing jhall order the 
Aſſignees to reimburſe ſuch Petitioning Creditors out of the firſt Effetts of 
the Bankrupt that ſhall be gotten ; and every Creditor ſhall be at Liberty io 

prove his Debt without paying Contribution. EN 


9. The Detendant V. being indebted to the Plaintiff 7 1730, after- 


wards committed an Act of Bankruptcy; upon which the Plaintiff being 
the petitioning Creditor, took cut a Commiſſion of Bankruptcy againſt the 
Defendant, In order to over-reach and make void as many of his Conveyance 

and 
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we ettlements Oc. as poſſible, the Creditors on a Bill filed endeavoured 
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_ Creditor and Bankrupt. 
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to prove him a Bankrupr, as far backward as they could; and did ac- 
tually prove, to the Satisfaction of the Court, that he committed an Act of 
Bankrupcy in the Tear 1126. Then it became a Queſtion, Whether the 
Commiſſion of Bankruptcy, and all that was done under it, was not 
Wrong, in regard that the Debt of the petitioning Creditor on Which 
it was grounded, was contracted ſubſequent in Time to the firſt Act of 
Bankruptcy ? After this Matter had been argued, and Time taken to 
conſider of it. The Lord Chancellor diſmiſſed the Plainciff's Bil with- 


our Prejudice. Note, this Decree was reverſed in the Houſe of Lords, 
by the Opinion of all the Judges, February the 17th, 1137. Cales in 
Canc. in Lord Talbot's Time 243, 244. Mich. 1734. De Gols v. 
Wand. 5 „ 


10. Per Ld. Chancellor, where Debt is due to Wife as Adminiftratrix, 


the Husband alone cannot take Oath of this as a Debt due to himſelf, 
nn order for a Commiſſion of Bankruptcy, Commitlion ſuperſeded, and 
„ Reſtitution awarded. Mſſ. Rep. Mich. 1734. Ex Parte Staples. 


* a 7 2 ————_ , * 1 * 


(G) Commiſſion ſuperſeded or abated. 


1 Fac. 1. cap. 15. F. 1). F after any Commiſſion of Bankrapts ſued 
forch, and dealt in by the Commiſſioners, the 


Offender happens to die, before the Commiſſioners ſhall diſtribute the Goods, 


or any of them; the Commiſſioners ſhall in that Caſe proceed in Execution, 
upon the Commiſſion for the Offenders Goods, Lands, as they might have 
done done if the Party were living. VV BE 

2 If there be once a Petition in writing, my Lord Chancellor may 
grant and repeal Commiſſions tories quoties, aud need not a new Petition 
lor a new Commiſſion, but may ſuperſede the old Commiſſion, either for 
the Mitcarriage of the Commiſſioners, or in Cafe of Death, or tor any 
other Reaſon, and may grant a new Commiſſion; and the granting a 
new Commiſſion is a Superſedeas to the old one; Reſolved, Freem 
Rep. 270, 2711. Paſch. 1680. C. B. Hinton's Caſe. „„ 
3. It a Commiſſion of Bankruptcy be ſued out againſt one A. and the 
Cmfioners do, purſuant thereto, declare him to be a Bankrupt, and then 
he ates, and then the King dies, and then a Commiſſion is renewed againit 


him, whereupon the Commiſſioners met and aſſigned his Eſtate to one 


David Robinſon and Charles Challis (being two of the Creditors ;) Held 
per Juſtice Powell, Judge of Aſſize, at Somerſet Aſſizes in the Summer, 
5 Ann, that the Commiſſioners might proceed after the Death of the 
Bankrupt, Arthur's Caſe, 5 5 | 

4. It a Creditor by Bond, before the Day of Payment ſues out a Commiſſion 
of Bankruptcy againſt the Obligor, ic is irregular, and is ſuch Irregu- 
larity, for which the Commiſſion ought to be ſuperſeded ; For though 
it be debitum in præſenti, yet as it cannot be ſo much as put in Suit, or 


an Action commenced upon it, much leſs can there be a Commiſſion of 
Bankruptcy taken out upon it, by which all the Real and Perſonal 


Eſtate of the Bankrupt is (as it were) ſeiſed in Execution. Wms's. 
Rep. 610. Hill 1719. by Ld. C. Parker. Ex parte James. | 
5. A Commiſſion was taken out and not ſat on till Three Months after. 


Ld, Chancellor ſaid it plainly ſhews it was done to protest the Eſtate; 


the Commiſſion ſhall be ſuperſeded for Example-Sake, that ſuch T hings 
thould not be practiced, Select Calcs in Canc. in Ld, King's Time. 46. 
Trin. 11 Geo, Comb's Caſe. | | 


6. A. 
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Creditor and Bankrupt. 
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6. A. ſued out a Commithon of Bankruptcy againſt B. and ent zr top 
6 Months, withcut doing any thing upon it, and afterwards executed it, Lg, 
C. King on a Petition ſuperſcded it for this very Reaſon; Ana it being 
urged, that the Ex pence of another Commiſſion would be a tret, 
Charge upon the Bankrupt's Eſtate, his Lordſhip replied, he would 
take Care that the former Commilhon thould not be at the Charge of 
the Bankrupr's Eſtate. 2 Wms's. Rep. 545. Trin. 1729. Ex parte Pu- 
leiton ” | | 

7. A. being Alia nee under a Commiſſion of Bankruptcy, dying indeited 
by Boad, Ac. the Creditors of the Bankrupt petitioned that the Admini. 
ſtrator of the Aſſignee might account before the Commiſfioners, ſuggeſting 
that the Admintitrator had confeſſed, that the believed her inteſtate, 
the Aflignee, kept the Bankrupr's Money in a ſeparate Bag, with 
a Note in it, thewing it to be ſuch. But the Adminiſtrator deny- 


ing this upon Oath, and that he did not believe rhe Fact to be fo, and 


likewiſe ſwearing that Teſtator died indebred by Specialty fever: 
i200 Pounds beyond all his Atſers ; whereupon Ld. C. King ordered 
the Petition of the new Ailignees to be diſmiſſed, and directed them to 
bring their Bill. 2 Wms's Rep. 546. Irin. 1729. Ex parte Mark- 
land. e . | OT 

9. 5 Geo. 2. cap. 30. F. 23. It Debts ſworn to (and by reaſon where- 


of a Commiſſion is awarded) thall not be really due, or, if after ſuch Com- 


miſſion taken ont, it cannot be proved that the Party was a Bankrupt, 
then the Lord Chancellor ſhall, upon Petition of the Party grieved, order Sa- 
tistaction to be made for the Damages ſuſtained ; and, in Caſe there le 
gu ſuch Bond to the Party, who may ſue for the ſame in his 
own Name. | e | e 
9. H. 24. Commiſſions ſraudulently obtained to be ſuperſeded, and another 
granted. e N 5 3 
10. H. 45. No Commiſion of Bankrupt ſhall abate by the Death of his 
Majeſty, his Heirs or Succeſſors, but fhall continue in force; and if it ſhall 
be neceſſary to renew any Commuſion by reaſon of the Death of the Commit- 
toner, or any other Cauſe, /uch Commiſſion thall be renewed, and ba- 
Half the Fees uſually paid, fhall be paid for ſuch renewed Commiſſion. 
11. .\ Commiſſion of Bankruptcy iſſues againit H. at 11 of the Clock it: 
the Abrains ; At 3 in the Afternoon the Commiſſiomers declare him a Bank- 


rupt, and execute an Aſigument at 6, and then have Notice that he died at 


ro 2 (lock that Day, this is a Dealing within the Act of Parliament, and 
the Proceedings fhall ſtand. Ld. Chancellor ſaid, he knew no parti- 
cular Act as diſtinct from another which can be called a Dealing. I. 
has been ſaid, that the declaring him a Bankrupt was the Act meant, 
but that Declaration of the Commiſſioners being only Diſcretionary and 
tor Caution, and not at all binding to any Body, it is not probable that 
the Act thould intend that only a Dealing, which it has not any 
where given the Commiſſioners Power to do; whatever is done in Pur- 
tuance of the Commithon is a dealing in it, if never fo minute; and 
the rather tor theſe being remedial Laws, are to be beneficially con- 
ſtrued in Favour of the Creditors, I cannot therefore put a narrow 
conſtrained Conſtruction upon the Words dealt in, in Order to over— 
throw this Cominithon, and all the juſt Right of the Creditors claiming 
under it. Caſes in £qu, in Ld. Talbot's Time, 184. Hill. 1735. War- 


rington v. Morton. 
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(H) Who are Creditors; and How, and When, to 
prove their Debts. 


F. And B. were Sureties for one C. for the Payment of Money, 

e and had Counter-Bonds to ſave them harmleſs; the Money was 
ot paid at the Day, and the Sureties paid it; and atterwards C. became 
Pankrupt, and whether they were Creditors within the Statute, WAS 
de Queſtion. And it was reſolved, that they were. Cro. J. 127. Trin. 
+ Jac. B. R. Osborn & a} v. Churchman. 


2. A Creditor offered Proof of his Debt, which the Commiſſioners dif 


»/lowed ; whereupon Application was made to the Corrt, who ar firſt 
declined to meddle with it, bur at length conſented to hear the Proof. Chan. 
Caſes. 293. Palch; 28. Car. 2. Anon. | 
3. A. lent Money to a Bankrupt, after a Commiſſion of Bankruptcy ſued 
out againſt him. Trevor and Hutchins, Lords Commitlioners, held, 
that he could not come in as Creditor, but was excluded. But Lord 
Rawlinſon doubted, and took it to be a new Point, not yet ſettled, and 
that there were no Words in the Act to exclude him. Bur Ld. Trevor 
and Hutchins held, that wheh the Commititon was ſued out, he was 
bound to take Notice. 2 Vern. 157. 161. 'Trin. 1690. Hitchcox v. 
Sedgewick. _ e 1 
4. If there be an All of Bankruptcy committed, and a Creditor obtains 


a Fudgment ſubſequent to it, then a Commiſſion is taken out; now the 


judgment is thereby avoided, At Niſi Prius coram Holt. 12 Mod. 446. 
Paſch. 13 W. 3. B. R. Anon, 


5. A leads Money to B. and C. on their Bond; B. becomes Bankrupt. 


ihe Commiffioners athgn the Eſtate in Truſt for the Creditors. A ſues 


e Bond againſt C. and gets Fudgment, and takes him in Execution by a 
a. Sa. and thereupon C. paid A. 24 J. but being old and poor, A. conſented 
© diſcharge him out of Cuſtody, Ld. C. Harcourt decreed A. to come in 
43 a Creditor tor a Moiety of what remained due on the Bond; tor the 
ecution being ſubſequent to the Aſſignment of the Bankrupr's Eſtate, 
wal] not (ar leaſt in Equity) diſcharge A's. Demand our of the Bank- 


iupt's Eſtate. But becauſe each, in Equity, was liable bur to Half the 


Debt, and C. was not the original Debtor for the Whole, A. ſhall have 
Relief only tor a Moiery of his remaining Debt againſt the Aſſignees; 
But had the Bankrupt been the original Debror, and had borrowed all the 
Money, then A. ſhould come in before the Aſſignees, as a Creditor, for 
all his Debt. Wm's Rep. 237. Trin. 1713. Ex Parte Smith. 5 

6. If a Man trade with a Bankrupt between the Act of Bankruptcy and 
the Commiſſicn ſued out, whether by Delivery of Goods, or Payment of 
Money, without Notice of the Ad of Bankruptcy, the Bankrupt keeping 
cen Trade, ſuch Perſon ſhall come in as a Creditor for ſuch Goods or 
Money. Trin. 1716. Croſly's Caſe. 


7. On a Petition to Ld. Chancellor Parker, praying to be admitted a By » Geo. 
Creditor on a Note, payable at a future Day, given for Goods ſold and de- cup. 31. a. 
tvered, the Commiſſtoners having refuſed to admit him as ſuch, in Regard 3 Sos 
ire Bankruptcy was between the Date of the Nite, and Time of Payment Se 
Objection, Thar there was a Difference between a Bond aud a Note, tor 


2 Note did not import any Debt till the Day of Payment came *. 


mination, on a Petition, I having nothing to do in ſuch Caſes, 
direct 


is to be ad- 
mitred, upon 
a Diſt ount 
But per Ld. Chancellor, this comes improperly before me tor my Deter- 5 Rebate , 


1 but no ſuch 
but 10 Creditor i: 
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o % in dlircct and fee that the Commiſſioners do their Duty, and can't order 
ak 3 them to admit any one Creditor; But I may Hay ſo much Money in thay 
wiqion —- Hands as will anſwer the Proportion of the Debt, in Caſe it ſhould be al. 
Mich. Vac. /owwed of, and a Bill may be brought tor that Purpoſe, in order to de- 
„the termine i the Caſe be of great Conſequence, For by this Means à 
ae Trader may diſappoint which of his Creditors he pleaſeth, and poſtpone 
-rayed by them, by giving of ſome Notes payable at a future Day, and then be. 
Petition to Coming a Bankrupt. I do incline to relieve ſuch Creditors, eſpeciall 
be admitted here the Note is given for Goods fold, and theſe Notes are a Sort of 
„da edt Specialty. Objection, That he might plead Certificate and Diſcharg: 
ele of their at Law, if an Action were brought upon ſuch a Note. But per Cur, 
Goods ata Thar is not ſo becauſe the Cauſe jays, Cauſa Actions accrued before the 
turure Day ; Bankruptcy, which can't be in this Cafe till the Money is payable, 
8 deluſcd, and why may not ſuch a Mete ſor a Precedent Debt be ſaid Debitum in pre- 
Ng A CUE = 4. 3 5 | ; 7 | 
rot within {cart & Sofvendum in futuro? As to the Honeſty of the Note, that may 
this Act, be enquired into, and will be no Objection, becauſe the Honeſty of a 
and Petition Judgment Bond &c. are liable to the ſame Enquiry. And though this 


— 


eumifled Note were given to one S. who is now abroad, yet it being now alſigned 


without . . | i 
to another, there is no Occaſion or Neceſſity for an Inquiry on what 


to their Terms it was given him, and to call him to be examined to it, becauſe 


ſceliug to prima facie it carries the Face of Truth. It is uſual not to grant a 
recover «=! a Commiſſion on the Petition of Creditors on ſuch Notes, till the Day 


LAV. 8 | Pros | 
NG 1. of Payment comes. Trin. 6. Geo. Canc. Burdock's Caſe. 


Faſt India | | | 1 5 
Company in this Caſe inſiſted on ſeveral Allowances, as Intereſt, Warehouſe- room &c. but not al- 
iowed ; for even in a Caſe ofa Bond no Conſideration ſhall be had, or Allowance made for Inte- 
reſt alter the Time of the Bankruptcy. | | I | 


3. A Creditor on a Bond with Condition to pay Money at a futur 
Day, ſubſequent to an Act of Bankruptcy, could not before ) Geo. I. cap, 
31. be admitted to prove ſuch Debt, or to have any Dividend before ſuch 
Security became payable ; and that Act recites it to have been a Que- 
ition, tor Remedy whereot that Act was made; and ſo was the Opinion 
of all the Judges. 2 Ld. Raym. Rep. 1549. Mich. 2 Geo. 2 B. R. in 

- Caſe of Fully v. Spar kes. 3 e 

9. 5 Geo. 2. cap. 30. S. 26. At ſuch Meeting as ſhall be appointed, the 
Commiſſioners ſhall admit the Proof of any Creditor's Debt, that ſhall live 
remote from the Place of ſuch Meeting, by Affidavit, or ſolemn Affirmation, 
and permit any Perſon duly authorized by Letter of Attorney (Oath or 
Affirmation being made of the Execution thereof, either by an Affidavit 
ſworn, or Affirmation made, before a Muſter in Chancery, Ordinary or Ex- 
traordinary, or before the Commiſſioners viva voce; and in Caſe of Creditors 
refiding in Foreign Parts, ſuch Afidavits or Affirmations to be made before a 
Magiſtrate, where the Party ſhall be ręſiding, and fhall, together with 

jach Creditor*s Letters of Attorney, be attefted by a Notary Publick) to vote 
:i2 the Choice of Aſſignees in the Place of ſuch Creditor, 


(J) Contingent and future Debts. 


1. IN an Action of Debt upon a Bond dated before the Act of Bankrupt 
I committed by the Detendanr, it appeared the Money in the Con- 
dition was not payable till after the Act of Bankruprcy 3 the Defendant 
inſiſted he ought to be diſcharged upon Common Bail, by Virtue 0 


the Statutes about Bankrupts, bur it was ruled he ſhould be held ro Tow 
| | | Bail. 
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meat made according to the Articles. 


Creditor and Bankrupt. 


Bail. 2 Ld. Raym. Rep. 1548, cites Paſch. 
Godling v. Godling. 

2 J Geo. 1. cap. 31. 8. 1. Enacts, that every Perſon who ſhall give A Trader 
Credit or Securities payable ar ſuture Days, to Perſons who are, or ſball contracted 
become Bankrupts, upon good Conſideration bona fide, for Money or other wi _ 
Thing not due before the Time of ſuch Perſons becoming Bankrupts, ſpall be Ca, any 


77 bye Compan 
admitted to prove their Securities or Agreements, as if they were payable at 0 48 


—— aw 
as c 


[I 4 as * 


3 i ns... ES Ä 
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ln 


828 


12 Ann. as the Caſe of 


"2 


preſently, and ſhall have a Dividend in propertion to the other Creditors, their Sales, 


a 2 
diſcounting 5 per Cent. per Ann, from the attual Payment to the Time ſuch W the Pare 
Money world have become Ale. 5 | chaſe of a 


3. And by S. 2. the Bankrupt ſpall be diſchared from ſuch Securities, as Eat lie 
if ſuch Money had been due before the Time of his vecoming Bankrupt. 


Goods, to be 
; | paid for at 
a future Day, and before the Day of Payment he became Bankrupt, Ld. Ch. King held this Caſe not 
within the Statute, becauſe the Goods were not delivered, nor the Contract ſigned by the Party. 2 Wms's 
Rep. 396. Mich. 1726. Ex Parte of the Eaſt India Company, - | | De 
And at this Day, if a Bond or Note be given by a Trader wpen a Contingency, and before it happens 
the Trader becomes a Bankrupt, and then the Contingency happens, this is not within the Act, nei- 
ther ſhall the Debt ariſing aſter the Bankruptcy be ſatisſied under the Commiſſion ; Per Ld. C. 
King. Mich. 1726. 2 Wms's Rep. 397. in Caſe of the Eaſt India Company. 8 
Obligor in a Bottomry-Bond became Bankrupt before the Return of the Ship, and the Ship did not 
return before the Diſtribution made; Ld, C. King held, that the Obligee ſhould not have Benefir of 


the Diſtribution upon the Commiſſion. 2 Wmy's Rep. 499. Mich. 1728. Ex Parte Caſwell, Ex Par- 
te Cazalet, Ex Parte Bateman, dee pl. 8 & 9. | | 


4. Upon a Treaty of Marriage between the Plaintiff*s Nephety and the 
Defendant's Daughter, a Settlement was agreed upon, and Articles entered 
into between Plaintiff and Defendant, and alſo before the Marriage, the 
Plaintiff by a ſeparate Writing, reciting, that a Marriage was intended, 
and in Confederation thereof, the Plaintiſf promis'd and agreed to pay the 


= Defendant 401. a Tear by Onarterly Payments, during the Plaintiff*s Life; 


but if the intended Husband and Wife, or either of them fhould die during 
the Defendant's Life, then the Annnity to ceaſe, This Agreement was 
Signed and Sealed by the Plaintiff; The Marriage was had, and Settle- 
The Plaintiff ſoon after became a 
Bankrupt, and in all Things conformed to the Acts relating to Bankrupts, 
and had a Certificate confirmed; the Defendant did not come in under the 


Commiſſion, but atterwards for zwo Years and half*'s Annuity, accrued /ince 


his Bankruptcy, brought Action of Covenant ; it was tried per Ch, J. King. 
The now Plaintiff pleaded the Bankruptcy and Certificate, and it was 
ſtrongly inſiſted, that it was within the Statute of jth of the preſent 


King, whereby Perſons intituled ro Notes payable at future Days, 


thould come in under the Statute, and a Value ſet on the Debt, with 
rebate of Intereſt, but Ch. J. was of Opinion this Agreement was not 
within that Statute, The rather, becauſe ot the Impoſſibility of ſettin 
a Value on this Annuity, being on three Contigencies, and Verdikt 
for the now Detendant, but upon the now Plaintiff's importunity, the 
the Point was referred to be argued in the Court of C. B. which was 
done accordingly, and all the Judges were of the ſame Opinion. Plain- 
tiff brought a Bill for Injuuction. 3 = 

Iſt. On Suggeſtion that this Agreement was a Fraud being private and 
aot in the Articles. | = 

_ 2dly, For that the Verdict was againſt Conſcience, for that the now 
Detendant ought to have come in under the Statute, being within the late Act; 
Bur on Motion for continuing the Injunction the Maſter of the Rolls 
{aid, had it been Res Integra he knew not what he might have done, 
but now the Point was determined at Law, ſo diſallowed the Cauſe, for 


that there was no Fraud. MS. Rep. Trin. 9 Geo. 1723. Fletcher 
v. Bath. TT 


7 
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72 Creditor and Bankrupt. 
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5. A Contiagent Crediter, as where Obligor in a Bottomree- Bond be. 
comes a Bankrupt, hall not be barr'd by the Allowance of the Bank. 
rupt's Certificate, the Right of Action not being then accrued. 2 WII“ 
Rep. 499, pl. 159. Mich. 1728, per Ld, C. King. Ex Parte Caſwell. 


Barnard. 6. It |. S. gives a Bond to certain Perſons condition'd for Payment i 


Rep. in * | 147 97 557 
E. R. 39. fo mnch im Caſe he ſhall marry ſuch a Woman, and that fhe ſhall ſurvive him, 


S. C ths but in Truſt for the ſaid Woman her Execcutors &c. and afterwards J. 8. 
Court ſaid, marries her, and becomes Bankrupt, and has his Certificate of Diſcharge 


that the and dies living his faid Wife. The Court held, that this was nor 


— 1 barred ; For that it was not within the 7 Geo. I. cap. 31. it being un. 
LS 4 ** 5 « 


extends on. Certain whether this Bond ſhould ever become payable or nor, by reafon 
ly to Cre- of 1ts depending on two Contingencies, Which had not both happen'd at the 
71 5 Time ot the Act of Bankruptcy committed, and ſo was impoſſible t 
ware ©, make Abatement of 51. per Cent. as the Act directs. 2 Ld. Raym. 
rn 0 Roo 6. Mich. 2 G B. R. Tully v. Sparks. 

not to mere Op- 154 , - 10 5 — | i 6 . . a | 5 & © P - 

Contingent | | . | ; TOS 
Creditors as this Caſe is, and that it ſeemed clear he could not be prejudiced for not coming in; for 
it he had come in it would have done him no Service; and Judgment for the Plaintiff Niſi, and ſays, 
thac this Matter came on again the next Term, and the Court was of the ſame Opinion. 


J. Edward Cork on Marriage, by Articles in 1916, Covenanted to pay 
Truſtees 40001. in Caſe he ſhould die leaving a Son and other Children why 
tbould arrive to 21 equally &c. E. becomes a Bankrupt and has a Son, 
and tour other Children all Infants who prefer Petition, praying that 
fuſhcient Part of the Eftate might be ſet apart in order to be divided, 
when &c. Lord Chancellor, it is uncertain whether ever any Thing 
will become due, and before ) Geo. 1. cap. 31. it was a Queſtion whe- 
ther Bonds or Fromiſfory Notes payable at a future Day, though cer- 
tuin in all Events could be let in, and the Difference now in ſuch Caſes 
is to be adjuſted by rebate of Intereſt, but here how is it potlible to 
adjuſt the Difference upon a Contigency which may never happen? He allows 
the Caſe upon Bottoinree-Bonds, where Contingency had happen'd be- 


tore a Diſtribution actually made. Obj. that this Demand will be dit-. 


charg'd by Certificate by Statute 5 Geo. 2. cap. But per Lord Chan- 
cellor that Clauſe only relates to inrolling Proceedings, and this is 
not a Debt due or ariſing at the Time of rhe Bankruptcy, Petition 
diſmiſt. MS. Rep. Trin. 1734. Ex Parte Jefſeries. | 

8. Statute 19 Geo, 2. Enacts, That from and after the 29th Day ef 
October, the Obligee in any Bottomree-Bond, or Reſpondentia Bond, and 


the aſſured in any Policy of Inſurance made and entered into upon a gud , 


and valuable Conſideration Bona Fide, ſhall be admitted to claim; and at- 
ger the Loſs or Contingency had happened, to prove his, her, or their Debt 
aud Demands, in reſpect of ſuch Bond or Policy of Inſurance, in like Man- 
ner as if the Loſs or Contingency had happened before the Time of iſſuing of 
the Commiſſion of Bankruptcy againſt ſuch Obligor or Inſurer ; and (pall be 
zntitled unto, and thall have and receive a proportionable Part, Share, and 
| Dividend of ſuch Bankrupt's Eſtate, in Proportion to the other Creditors cf 
[ach Bankrupt, in like Manner as if ſuch Loſs or Contingency had hap- 
pened betore ſuch Commiſhon iſſued. | _ 

9. And that all aud every Perſon or Perſons againſt whom, from and after the 
{aid 29th Day of October, any Commiſſion of Baukrupicy ſhall be awarded, 
Hall be diſcharged of, and from the Debt or Debts owing by him, her, or 
them, on every Bottomree or Reſpondentia Bond, and ball have the Be- 
nefit of rhe ſeveral Statutes now in Force againſt Bankrupts, in like 
Manner to all Intents and Purpoſes, as it ſuch Loſs or Contigency had 
happened, and the Money due in reſpect thereof, had become payable before 
the Time of the iſſuing ſuch Commiſſion, ET 
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(K) Who muſt come in as Creditor. 


E Sells Land to B. who afterwards becomes a Bankrupt, Part of 


the Purchaſe Money not being paid; A. thall not be bound to 

come in as Creditor under the Statute, bur rhe Land ſball ſtand charged 
FE: -::tþ the Money unpaid, though no Agreement for that Purpoſe, Vern, 
368 Pl. 262. Mich. 1684. Chapman v. Tanner. 

| 2. A. makes a Mortgage and atterwards a Commiſſion of Bankruptcy 
s taken out againſt him, and Commiſſioners make an Aſſignment ot his 
E Ettate, and then B. lends 2000 J. to the Bankrupt on a Second Mortgage, 
BZ having no Notice of the Bankruptcy, and afterwards he gets in the 
firſt Mortgage. This Prior Mortgage ſhall not protect the Mortgage 
B ſubſequent ro the Bankruptcy. 2 Vern. 157. Trin. 1690. Hitchcox & 


0 p0%) . Sedgwick Kall, 8 2 7 
wh WE 3. Clothier become Banbrupt, the Queſtion was, Whether his Fafor, hav- A Merchant 
Son, WE ing Claths in his Hands of the Bankrupts, might thereout retarn his 50 bis - wx 
that Debt, or muſt come in as a Creditor under the Statute, and accept of a to. ; SED 2 
ided, Satisfaction in Proportion with other Creditors, and account for the about a 
hing Cloaths he had in his Hands. 2 Vern. 254. Hill 1691. Woodtord v. Month after 
whe. ME Swains FVV draus a Bill, 
| E- Pe” re or 8 ET | | | : THe The -- 
_ CET» Principal breaks, againſt whom a Commiſſion of Bankruptcy is awarded, and the Goods in the Factor's 
Caſes Hands are ſeized, it has been conceived the Factor muſt anſwer the Bill notwithſtanding, and come 
ole to in asa Creditor for ſo much, as he was inforced by realon of his Acceptance, to pay. Molloy 465. S. 8. 
lows | 
d be- 


4. A. by Articles was to build certain Houſes. B. furniſpes him with 


> dif-. # Materials, and takes an Aſſignment of the Articles tor his Security, bur 


han- ore the Aſſigument A. was a Bankrupt, | 

his is £4. Chancellor, B. has a Special Equity, inaſmuch as, by what he ad- 

tition WE viiced, A. was enabled to perform his Agreement to the Common Be- 

| eit of the Creditors, and therefore B. hall have all his Money he advanced 
Darter be had a Specifick Intereſt in the Articles, but as to what he gave 
„ aud WE -1edir tor before, he truſted as another Creditor. 8 
z g and Ld. Chancellor put the Caſe of A. in building a Ship, he be- 
ad af gnnaes Bankrupt, and after B. furniſhes Materials to finiſh it. B. hall have 

Debt l his Money, and not come in Average with the other Creditors. 

Man- . Rep. Patch. 1715. on a Rehearing. Langton v. Hall. „5 Hes 
ing of WW . A. ſeiſed in Fee, borrowed Money of F. S. on a Fudgment, and „ 
ball be then articled for Sale of the Lands to B. and after wards became Bankrupt. 555 Se 
e, and . {he Queſtion was upon Stat. 21 Jac. 1 Cap. 19. S. 9. the Judgment nt in upon the 
tors of eng executed before the Bankruptcy, 6501. Part of the Purchale Money Bankrupt's 
| hap- WE Fenained unpaid. It was decreed at the Rolls that the Aſſignees con- FEltate for 


3 * 
Ce dee Shes PORE De an 
ave MF OS. 

3 


. ey the Premiſſes to B. as A. had articled to do, aud thereupon B. to 1 Sel 
ter the bay the Aſlignees the 6501. for the Benefit of the Creditory; and J. S. tion with 
arded, d come in tor a Proportion only with the Reſt of them. Wms's Rep. the other 


ber, of 37. Mich. 17121. Orlebar v. Fletcher and D. of Kent. | 8 eh 
a 75 ſp ified, that he arorld be at Liberty to extend his ud ment againſt the Purchaſer who bought the Land 
4 HRC 


Flor io the Bankruptcy, which ſeemed to be admitted; but that B. could not be deenicd a Purcha- 


had or til! he had paid the Remainder of the Money, which, whew-paid, muſt go to the CreJitors, and 
befart that he-was not compellible to pay it, unleſs upon his having a good Title made him by the Af- 
| greet, who hed the legal Eſtate of 


the Premiſſes alhgned to them by the Commilioners, and ſo de- 
aeed as above. Ibid. 739. | 8 | | 


ho 5 | 6. PE, 
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6. P. had a current Account with B. a Banker, and had 3oool. in H'; 
Hundes; B. paid P. 10001. and P. inſtead of a Receipt gave B. a Proj. 
ſary Note B aſfigned the Note to H. and afterwards B. became a Baukrut, 


H. ſued the Note, and P. not being able to prove on the Trial, that B. 


was Bankrupt at the Time of the Aſſignment, H. recovered. P. brought 


a Bill tor an Injunction, and for a Diſcovery, whether the Affignmen; 
was not made after the Time it bore Date. It was inſiſted that though 
this was a Promiſſory Note it ſhould be conſidered only as a Receipt 
he having at that Time Money in his Hands, and could not be im. 
agined he intended to be liable on the Note at the fame Time thy: 
ſo much Money was due to him; and if ſo, the roool. ſhould be taken 
as fo much Money paid and deducted out of the 3000 % fo ſhould come 


in tor his diſtributive Share of 2000 1. of the Bankrupt's Eſtate, and 


not be a Creditor for 3000 l. and pay the loool. Note; No Proof was 
made of Bankruptcy at the Time of the Aſſignment, only that he could 
not pay it, but never kept out of the Way; Ld. Chancellor, That does not 
amount to an Act of Bankruptcy ; and if People are fo careleſs to give 
Notes inſtead of Receipts, it is more fit they ſhould ſuffer than inno- 


cent People who know nothing of their Tranſactions; Bill diſmiſſed, 


Select Caſes in Chan. in Ld. King's Time. 42, 43. Trin. 11 Geo. 1, 
Pakenham v. Bland and Hoskins. : 1 
7. On a Diftreſs for Rent, Goods were fold and 7 J. 35. remain'd in 
the Conſtable's Hands, who became a Bankrupt. The Tenant dies, and his 
Fxecutor prays to be paid this Money by Afſignees in Preference to ther 
Creditors... - )  - 
Obj. This comes to the Hands of the Conſtable by due Courſe of Law, 
and cited Mar. 9. 1721. Ld. Macclesfield ex Parte Peirſon, where was cited 
Wright v. Dixon, Mich. 6 Geo. 1. C. B. Goods taken in Execution by 
Wilcox Bailiſf of ot Weſtminſter and he died; Fudrament and Execntic 
jet ajide, and ruled by B. R. that the Widow and Execatrix of W 
mould refund the Money though ſbe alledged fhe had nor Aſſets to pay Spe- 
clalties. . : » nh 
Bur per Ld. Chancellor both the Caſes cited are againſt Executors, 
and though the Law makes a Difference between one Creditor and an- 


other ; yet in Caſe of Bankruptcy all Creditors are upon an equal Foot, 


if any Thing remain'd in Specie, it might be otherwiſe, but here the 
Money is embezelled by the Conſtable ; ſo ordered the Petitioner to 
come in as a Creditor with the reſt, MS, Rep. Mich. Vac. 1733. Ex 
j oo noi 3 i - 

8. An Attorney had been employed by one who became Bankrupt ; Af- 
ſignees perition to have up Papers, and that the Attorney might come 


in tor his Demands Pari paſſu with other Creditors. 


Ld Chancellor, the Attorney hath a Lien upon the Papers in the 


_ fame Manner again/t Aſſignees as againſt the Bankrupt, and though it 


doth not ariſe by any expreſs Contract or Agreement, yet it is as effec- 
tual, being an implied Contract by Law; But as 10 Papers received d. 
ter the Bankruptcy they cannot be retained, and therefore if the Aſſignees 
delire it let the Bill be raxed, and upon Payment, Papers delivered up; 
and although the Attorney had come in and proved his Debt, yer a 
Creditor, who hath a Security, may properly come in and prove his 
Debt, becauſe potlibly his Security may prove deficient. MS. Rep. 
Mich. 1/34. Ee Parte Bun. 


9. A. being Collector of Land-Tax, and in Arrear becomes Bankru!. 


His Goods are ſeized by Warrant from Commiſſioners of the Land-Tax; 


Then an Aſſignment is made, bur it 
ners of the Land-Tax. wins 
Per Cur. this is to be conſidered as a Prerogative Caſe, and the Col- 


lector is an Officer and Debtor to the Crown, and as in Caſe of an Ex- 
tent 


was before Sale by the Commitho- 
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* Caſe of a Common Perſon it ſeems contra, andthe Aſſigument of Com- 
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Creditor and Pankrupt. 


— — 


— — 


a Seiſure before Aſſignment is good and binds, ſo here. But in 


diuitloners of Bankrupt would have been good. 


Objected, that the Collector was not to be looked upon as an Officer, 


= © in C " Fai 
or Debtor of the Crown, becauſe in Cafe of Failure the County is to 


make it good, ſed non allocatur; For the Duty is given to the King, 


: ind his Salary &c. ariſes from the Duty &c. MS. Rep. Mich. 1934. 
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(L) Creditors. At what Time to come in. 


1. 1 Fac. I. cap. X NY Creditor may come in within four Months 
29. 4 after the Commiſion ſued forth, and until Diſtri- 


bution be made, ſo that he contributes to the Charges of the Commiſſion, and 

if the Creditors come not within four Months, the Commiſſioners may proceed 

40 Diſtribution. | „ „5 %%% ͤ] ] Ä 
2. A Commiſſion of Bankruptcy was taken out againſt T. F. the 17th After Di. 


ol November 1676, but proſecured only by R. the other Creditors conſent. tribution, 


; . . : d fo 
ing, that Execution of the Commiſſion be forborn a Month, but R. did not Months: it 


conſent thereto, nor knew thereof, but R. proſecuted and ſued M. who had was admit- 
poſſeſſed the Eftate by Aſſignment of the Bankrupt. It was inſiſted at ted, Arg. 
the Trial, that F. (the ſuppos'd Bankrupt) was not ſo. R. had a that other 
Verdict, and the four Months were out; three Weeks after, the peri- der pe 
tions to be admitted into the Diftribution, and now would contribute cone in to 
to the Charges, the Suſpenſion of executing the Commiſſion having diſturb the 
been ſo ordered by the Chancellor; and now his Lordſhip directed her, Diſtri— 
to be admitted into Contribution. Chan. Caſes 307. Paſch. 30 Car, 2. e * 
in Canc. Ruſhworth v. Forth. „„ 5 in for the 
which no Diſtribution was made. 2 Chan, Caſes 153, 154. Mich. 35 Car, 2. Harding v. 1 wr 8 


— — — 


M) Of Joint or Separate Commiſſions in reſpect of 
Partners in Trade Bankrupts. And how to proceed 


l. Joint Commiſſion was taken out againſt two Joint Traders 
Bankrupts. The Commiſſioners affign the Real and Perſonal 
EBate of them, or either of them. Afterwards the ſeparate Creditors take 
out ſeparate Commiſſions againſt them, and the ſeparate Commiſſioners 
aſſign the ſeparate Effects and Eſtate to other Aſſignees. Upon Petition by 
the ſeparate Aſſignees for Liberty to ſue at Law for the ſeparate Eſtate, 
Ld. C. King thought the firſt Aſſignment paſted as well the ſeparate as 
joint Eſtate, and that the ſecond Aſſignees could do nothing at Law, 
and fo denied the Petition, but would not hinder their joining in a 
Bill for an Account in Equity. 2 Wms's Rep. 500. Mich. 1728. Ex 
Parte Cook. Ts 
2. A Petition came on before the Ld. Chancellor on the Behalf of D. 


There was a ſeparate Commiſſion taken out againſt one P. only ; and a 
Petition 


Creditor and Bankrupt. 


Hot h. 


or Affection, Prejudice or Malice. 


— — 


Petition by a Creditor on the Partnerſhip Eſtate. The Order pro. 
nounced was, that the Partnerſhip Eftate ſhould be divided among ff th, 


Partnerſhip Creditors in the firſt Place; and if there thould be any gy. 


plus ot this Eſtate due to the Bankrupt, that the Surplus, together wit 
his ſeparate Hſtate, ſhould be divided amongſt his ſeparate Creditors ; th: 
on the other Hand, the ſeparate Effate ſhould in the firſt Place be di. 
vided among ſt the ſeparate Creditors ; and if there ſhould be any Surplus 
trom that, that ht Surplus, together with the Partnerſhip Ejtate, ffoult 
be divided among the Partnerſhip Creditors. Barnard. Rep. in B. R. 470 
Arg. cites 23 December 1728, the Caſe of Mackenſon v. Parker. 
5. It A. and B. Foint Traders, become Bankrupts, and there are 
joint and ſeparate Commiſſions taken out againſt them, and A. and B. he. 


— 
- 


fore the Bankruptcy, become jointly and ſeverally bound to F.S. — F. 9. 


may chaſe under which Commiſſion he will come, but fhail not come unde; 
3 Wms's Rep. 405. Hill. 1735. Ex Parte Rowlandfon. 

4. But if two Joint Traders owe a Partnerſhip Debt, and one of the 
Partners gives a Bond as a Collateral Security tor Payment of this Debt; 
here the Joint Debt may be ſued for by the Partnerſhip Creditor, who 
may likewiſe ſue the Bond given by one of the Traders. 3 Wms's 
Rep. 408. Hill. 1735. Ex Parte Rowlandſon. 


— —— —— 


(N) Commiſſioners. Who may be. And how to qualiſy 
themſelves. 5 


1 FOHNSON was both Clerk and Commiſſioner to a Commiſion of 


Bankruptcy, by which Means he had Fees tor both, and thereby 
four Commillioners were always preſent, including the Clerk, whereas 
three are ſufficient. On Petition he was removed. Select Caſes in Canc, 
in Ld. King's Time 45. Trin. 11 Geo. Wood's Cale. | 


2. 5 Ceo. 2. cap. 30. F. 43. The Commiſſioners ſhall not be capable of 


atting until they reſpetd ively ſhall have taken an Oath to the Ette&t fol- 


Towing, viz. I A. B. do ſwear, that I will faithfully, impartially, and 
_. honeſtly, according to the beſt of my Skill and Knowledge, execute 
the ſeveral Powers and Truſts repoſed in me as a Commithoner in 4 


Commiſſion of Bankrupt againſt and that without Favour 


o help me (rod. 


3. H. 44 Which Oath any two of the Commiſſoners are impowered to ad- 


miniſter to each other, and they are required to keep a Memorial thereot, 


ſigned by them among the Proceedings on each Gommiſfton. 


(O) Commiſſioners. Their Fees and Allowances. 


H RI hall not be paid out of the Eftate of the Bank- 
rupt any Monies for Expences in Fating and Drink- 


1. 5 Ceo. 2. 
cap. 30 F. 42. 


ing, of the Commiſfroners or of any ather Perſon, at the Times of their meet 
ing of the Commiſſioners or Creditors; and if any Comimmiſſioner ſpall order 
ſuch Expence to be made, or eat or drink at the Charge of the Creditors, ur 


cut of rheF/i ate of ſuchBankrupt, or receive above 20 5. each Commiſſioner 15 
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Cr editor and Pankru pt. 
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it5 Ci: 782 
7 He 5 67 Panks 41S. 


A 026. All Bills of Fees or Disburſements demanded by any Solicitor 


55 nd under any Commiſſion of B. , ſh: 41 be ſettled by one of the 


1. ſaſte 18 IU Chancery, and the AT after © £91 fall ſeltle ſuch Bill, 2 4. . 2 de 
0 his Care iu ſettling the ſame, as alſo for bis Certificate th reg, 205. 
On a Petition to the Ld. Chancellor in Feb. 1739, in the Caſe of 


7 2 27 Haliday a Bankr upt, againſt ſeveral of the Commiſiioners tor 
EB king more than 208. aplece at each Meetings! and likewiſe ordering great 
Sams of Money to be charged lor their Eating and Drinking, his Lord- 


ſhip declared them uncapable by Virtue of this AEt to be any longer as 


BM Com niſlioners in the Execution of the ſaid Commitiion, and that no 
W {urcher Proceedings ought to be had thereupon, and allo that all further 
KH Proceedings on the preſent Commiliton be ablolutely Stayed, and that 
tue Petitioners be at Liberty to apply ro his Lordthip by Petition, to 
bare the ſaid Commithon renewed, and directed to ſuch new Commil. 
boners to be named therein as he hall think fit, and tor that Purpoſe 
did Order, t that the Solicitor for the Peticioners, and the Solicitor tor 
W the \ ihgnees, ao reſpectively leave with his Secretary to the Commil- 
. toners of Bankruptcy, the Names of five Pertons whom they {ſhall pro- 
E pole tor his Lordlhip's Contideration; in order that proper Perſons may 
be appointed Commiſſioners in ſuch renewed Commiſſion; and did al- 


ſo turther order, that the preſent Aſſignees, under the ſaid Commiffion, 


be removed from being Aſſignees of the ſaid Bankrupt's Eſtate and El- 


tects, and that the ſaid Bankrupt's Creditors do proceed to a Choice 
of new Aſſignees in their room, and for that Purpoſe, after the ſaid 
Commiſſion ſhall be renewed, an Advertiſement is to be 'pablil thed in the 
London Gazette, appointing a meeting ot the Creditors of the ſaid 
e for choice of ſuch new Anne and after ſuch Choice 
ſball be made, his Lordſhip did order, that the ſurviving Commitiion- 
ers in the preſent Commilhion, or any three ot them, and the ſaid A. 
ſignces ſo hereby removed, do] join wich the major Part of the Com- 
mioners to be named in the renewed Commiiſion, in making an 
allgnment of the ſaid Bankrupt's Eſtate and Eflects, to the new Ale. 
"I {o to be choſen ; and did further order, that torthwirh alter rhe 
zecution of ſuch Aſlignment, the ſaid old Allignees do reſpective de- 
r over to the new Afügnees, all the Effects of the ſaid Bankrupr, 
remaining in Specie in the Hands, Cuſtody, or Power of them, or an: 
01 *chet upon Oath, and allo all Books, Papers, and \Vricings in att 
+ gong Hands, Cuttody, or Power, relating to the ſaid Bankrupt's 
Eitice or Effects upon Oath, and that the ſaid old Aihgnees do deliver 
Pollefſion of the ſaid Bankrupt s Real Eſtate to the new Aſlignees, and 
did further order, that the ſaid old Aſlignees petitioned againſt (naming 
tnem) do, out of their own Pockets, pay to Mr. Skurry, Sollicitor 


Kol 


tor the Petitioners in this Matter, the Colts of the Petitioners preſent 


Application, and the Coſts of renewing the ſaid Commiſſion, to be Tax- 
£0 by Mr. Burroughs, one of the Maiters of this Court, in Caſe the 


Parties hall difter about the ſame. 


257”; (P) Com- 


T Creditor and Pankrupt. 
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Cas 
made 
: ing © 
(P) Commuſſtoners and Aſſignees Power as to | N 250 
: diſcovering. © oners 
O's | : Perſ 

1. 13 Elis cap. J. C 2 IVES Power to the Commiſſianers, or 1 bend 
| moſt Part of them, to take Ly their Dise. Mo miſe 
tions Order with the Body of the Bankrupt by Impriſonineat. 00 co 
2. F. 5. If any after ſuch Act committed, and Complaint thereof maden Mo think 
the Comiſfroners, or the Major Part of them, by any Party prieved, ſuſp:8. a 
ting any of the Goods or Debts of ſuch Offender to be in the Poſſeſſion of a] 48. 
Perſon, or any Perſons to be indebted to ſuch Offender, do make Relatic = 8. 
thereof to the Commiſioners, they ſhall have Power to call before them by ſuch ſuch 
Proceſs, or Means, as they ſhall think convenient, all ſuch Perſons ſo ſup- Creed 
poſed to have any ſuch Goods or Debts in their Cuſtody, or ſuppoſed to be ig. = matio 
debited to ſuch Offender, and upon their Appearance to examine them, os | willtt 
well by their Oaths, as by ſuch Means as the Commiſſioners fall think Pari 
meet, for the Knowledge of all ſuch Goods and Debts. | 185 cure 
3. S. 6. If ſuch Ferſons upon Examination do not diſcloſe the ut. dicte 
Truth of ſuch Things as they ſhall be examined of, or deny to ſwear, then = arc / 
ſuch Perſons upon Proof made before the Commiſſioners by Examination, « Wo 9: 
ctherwiſe, ſhall forfeit double the Value of all ſuch Goods and Debts Ly then mitte 
_ concealed ; which Forfeiture ſhall be levied by the Commiſſioners of ti: #4 
Lands, Goods, and Chattles, of ſuch Perſon ſo denying to ſwear, or nt = object 
diſclojeng the whole Truth, 12 fel Manner as is before appointed for the may 
principal Offenders, the ſame Forfeitures to be diſtributed for SatisfatFion o if che 
the Debts of the Creditors in ſuch Rate as before declared. ben 
4. 8 . And every Perſon fraudulently claiming or detaining any Delt, curit 
Goods, or Chattels of the Bankrupts, which are not really due, or beloagins gain! 
to him, canal yell double the Value he fhall fo claim, or detain, to be levied in Ex 
aud employed as aforeſaid. 3 ps dep deal 
F. 1 Fac. cap. 15. F. 6. The Commiſſioners may call before them th: C. B 
Bankrupt ; and if upon Warning left in Writing Three Times at the Yo 

the 


Dwelling-Place, where the Bankrupt, his Wife, or Family, for the wt WW | 
Part of his Abode, did remain, within One Year next betore he became WK Good, 


Bankrupt, the ſaid Bankrupt hall not appear before the Commiſſioners, 70g at 
it ſhall be lawful for the Commiſſioners to appoint to proclaim the ſaid Part) JonS 1 
a Bankrupt, at ſuch Publick Places where the Commiſſioners fhall think 11 
ineet, warning him to appear before them upon the Commiſſion, at ſome Tim ite 
appointed; and if upon Five Proclamations, the Party offending appears BW t 
not vefore the Commiſſioners, and yield his Body ; the Commiſſuoners ma} 8 108 | 
award a Warrant, to ſuch Perſons as they think meet, to apprehend the Body War 
of the Offender, and to bring him before the Commiſſioners, whereſoever tht capri 

Party may be found, in Place privileged or not, to be examined. Retu 

6. H. 7. It ſhall be lawful for the Commiſſioners to examine the ſaid Ot- the ( 
fender upon Interrogatories zouching the Lands, Goods, Debts, Backs of coul 

Account and ſuch other Things as may tend to diſcloſe his Hate, or Secret Dor 

Grants, and eloigning of his Lands, Goods Money aud Debts, as they jhall qa, 
think meet. . „ it rhe 

J. F. 10. If any Perſons known or ſuſpected to detain any of the Lands, He | 
Hereditaments, Goods, or Debts of the Bankrupt, or to be indebted to, de & 
or for the Benefit of the Bankrupt, ſhall, after lawtul Warning 70 rhe ſaid WAS « 
Perſons given to come before the Commiſſioners to be examined, retuſe to rect! 
come, or ſhall not come at the Time appointed, having no lawful Impediment, 92 th 
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Creditor and Bankrupt. 


3 


(ſuch as fhall be allowed off by the Commiſfoners, and which ſhall be then 
made known to the Commiſftoners) or having Knowledge of any other Meet- 
ing of the Commiſſioners ſhall not appear before them at ſuch Time as they 
may, or being come thall refuſe to be ſworn, and make Anſwer to ſuch In- 
terrogatories as thall be miniftred ; it hall be lawtul for the Commitlh- 
oners to commit to ſuch Priſon as to them fhall be thought meet, all ſuch 
Perſons as ſhall refuſe to be ſworn and make Anſwer, and alſo to direc; 
their Warrants to ſuch Perſons as to them ſhall be thonght meet, to appre- 
hend ſuch Perſon as ſhall refuſe to appear, and to bring them before the Com- 


miſſroners to be examined, and upon their Refuſal to come, or to be examined, 
to commit the Party, ſo refuſing, to ſuch Priſon as the Commiſſioners fpal! 


think meet, until the ſaid Perſon ſhall ſubmit himſelf to the Commiſſioners, 
and be by them examined according to the Statute 13 Eliz, and this preſent 
AF. VVV „„ 
8. F. 11. Provided that ſuch Witneſſes as /hall be ſent for, ſhall have 
ſuch Coſts as the Commiſſioners ſhall think fit, 20 be rateably born by the 
Creditors. And if any Perſon, other than the Bankrupt, either by Stbore 


nation of others, or by his own Att, ſhall wilfully and corruptly commit 
© wiltul Perjury by his Depoſition to be taken before the Commiſſioners; the 
Party ſo offending, and all Perſons that ſhall unlawfully and corruptly pro- 
cute any ſuch unlawful, wilful and corrupt Perjury, may therefore be in- 
dicted in any of the King's Courts of Record and fhall ſuffer ſuch Pains as 
are limited by the Statute concerning Perjury 5 Elix. cap. 9. 


9. E. was found to be a Bankrupt by 13 Eliz. cap. J. and was con- 


F mitted to the Fleet, the Warrant to the Warden of the Fleet was, to re- 
© tain and keep in Priſon, to anſwer and to ſatisfy all ſuch Matters as ſhall be 
Queſtion now was, if the Commitlioners 

may /icenſe him to go at large to treat about his Debts. By 
it the Warrant had been, that the Party ſhould have been in Execution, 
then he could not be enlarged ; but the Court adviſed them to take Se- 
| curity, leſt he ſhould withdraw himſelf; But if one had Judgment a- 
gainſt a Bankrupt, and, upon a Habeas Corpus brought, he is committed 
in Execution without a Capias Utlagat' then the Commiſſioners cannot 


The 


deal with him any more 
C. B. Edwards's Cale. 


* 


for to enlarge him. Noy 140. Mich. 4 Jac. 


10. 21 Jac. 19. S. 6. The Commiſſioners ſhall have Power to examine 


the Wife of the Bankrupt upon Oath for the Diſcovery of bis Eftate, 


Goods, and Chattels, and ſuch Wife refuſing to appear, or to anſwer Inter- 
| 2oatories, all incur the ſame Penalties as are provided againſt other Per- 


= ons inthe like h... . | 5 
II. I. brings his Habeas Corpus; the Return was, That he was com- 3, Keb. $37. 


mitted by F. 8. J. NM. J. Z. 


rupt was awarded) jor refuſing to anſwer a Quęſtion put ro him, concern- 


it the Commitment were by the Officer that makes the Return. 


ing the Bankrupt's Eſtate &c. and ſo commiſſus fuit in Cuſtodia by 


Return. Iſt. For that there did not appear a ſufficient Authority; tor 
the Commiſſion is ſaid to be granted ro them and others, and then they 


Duorum. &c. in the Commiliion. 
dea, it ought to be Captus, tor that is the uſual Form; For this is, as 
3zdly. 
Hec eft Cauſa captionis ſeu detentionis is uncertain ; ou 
de & detentionis. And upon the firſt and laſt Exception, the Priſoner 
was diſcharged by the Court, but told him, that he mutt anſwer di— 
rectly to ſuch Quſtions as were put to him, in Order to the Diſcovery 


the Court, 


(to whom, and others, a Commiſſion of Bank- Pl: 74 The 
| ing v. 
Jeakill, 
. | ; : | S. C. and 
Warrant to the Officer, Virtute Commiſſionis præd' & hæc eſt Cauſa becauſe it 
captionis ſeu detentionis &c. Three Exceptions were taken to the did web 
pear tha 
thoſe that 


. committed 
could not act without the reit; for the Return does not expreſs any bim were a 


_ 2dly, Inftead of Commiſſus in Cuſto- Majority, 


ora 


oi the Bankrupr's Eftate, or elſe he was liable to be committed. Vent. ces being 


323. 324. Mich. 29 Car. 2. B. R. J's Caſe. 


cid not refuſe to rear, but had ſworn, that he had none of the Fankrupt's Eftate in 


- 


abſent) in 
regard he 
his Hands, but 
would 


10 - 
rum, Rains- 
| ; ford and 

tor it ought to Jones held 
It ill, and 
diſcharged 
him. (the 
other Juſti- 
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n{wer whether any of the Zankrupt's Eſtate C 


Chancellor ſcemed to be ot Opinion that he ſliould; 


pl. #3 Hill. 33 and 34. Car. 2. 


- Anſwer ; 
to commit {or not anſwering them. 


but not ee 


— — 
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ime to his Umds before the Com i. 


having received his own Debt before, nor per Cur, is he competiabli to L car lo 2 


15.8. 10. 


12. A Perſon once examined by Commiſſioners of Bankrupts, can: 
be examined g without a new Commithion, 2 Show. 102. Paſch. 
32 Car. 2. B. K. The King v. Ballet. 

13. The Deſendant LU of P. feels, Plat Ke. for valuable Con. 
ſideration paid; . Lecame a B. „ 50 5 4 Commitſion was taken out 
againſt him, and rhe Comm Une exainiied B. tie Def endant Fuching the 
Goods what they were, and the Value on them, bat on Precence that he 
did not anſwer, the Commillioners committed him ; 3 but oa an Habeas 
Corpus in B. R. he was delivered. The Anſwer be lore the Commil. 

ſioners being as to the Time &c. 0 his Remembrance, au that he could 
not Poſrtit vel anſwer farther, and by Conſent he was again ro attend 
a1 1 be re-enamined, which he did. And now the Plainei 's Bill is to 
hate the Deiendant's Anſwer in Ch 14ncery, where he pladed, that be 


kad no Guods of P's, but ſuch as he really paid for before the e 


iſ ed againſt b. and that he had no Notice of any Aci or Thing by P. 

whereby he was a Bankrupt, but truly paid lor what he bought &e. f 
was objected, he ought to anſwer the Time ot Bankruptiſm, elſe the 
Statute againſt Bankfupts Will be of little Effect. E contra, It is no 
quit; in ſuch Cate to make A Man pay twice. Lord Chancellor ruled 


? 


the Plea cord, ſay ing it is an Infallible Rule, that a Purchaſer for a 


. 


Vail 15 ontideration ſhall ne ver, without Notice, diſcover any Thing 


4% Hurt hig ell. But as to the Point of Bankrupril: n, Whether that the 
i2ele End nt being tormeriy examined by rhe Commilſuners on Oath, 
mould be exunined, or put to anſwer to the {faine Natter here, che 


But rae other 
Potut being clear, there was no Debate on this Point. 2 CL Cale 
72, 73. Mich, 33 Car. 2. Perrat v. Ballard. : 

2 Id Equity will not compel a Man to diſcover what Foods he reall; 
bought of a Bankrupt after the Bankruptcy, and before the Comtnitiion 
ſued our, vr ae the Party has no Notice of the Bankruptcy. Vern. _ 
Abery & al* v. Williams. 

B. was committed by Commithoners of Bankruptcy, and the 
Nane e of the Cosimitient was, until he conform himicif to our Al. 
thority, and be thence delivered by duet Courſe of Laco. By Cowper it was 
objected, that the Concluſion of the Commitment ought to have been, 


until he ſpall ſiibmnit himſelf to be exainined upon 1: errogatories, axcordin; 


to the Intent and Meaning of the AF; tor being a Special Authority to 
commir, the Words mult be purſued. Here the Comm!roners required B. 
to tell all that he knew touching the E/tate of the Bankrupt and (chat being 
too general) when and in what Manner did you aid and affi}t in einbes- 
ze/ling the fiſtate of the Bankrupt (not whether he did aid or ailit) and 
{or not anſweripg, they committed him. Holt C. J. ſaid, The General 
Queſtions may be well, if he cannot recollect any Thing, it is a fair 
Now, if any 'of the Queſtions were fair, there was Juſt Cauſe 
He. is not to anſwer any thing 
criminal; 1t 1s criminal to embez.zle any Goods atter the Bankruptcy, 
Bur held, it a Man has intermeddled honeftly and 
tairly without Craft, he may and ought to diſcover it to avoid che Pe- 
nalry ; it may be the Word Embezzlement may be too hard, but there 
is Latitude enough for other Queſtions tantamount? Bur here the 
Priſoner mult be "diſcharged; | tor the Conclution of the Commitment 
Here the Cuclilſion /Lould have been, till he all ſubmit, and be 
(or to be) examined touching thePremiſſes, or (as Mr. Cowper ſaid) upon 
Aamterrogatorics, Nota, Something was ſaid ar the Bar of an Action = 
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: Creditor and Bankrupt. 


„ie lnprifooment. Per Holt Ch. J. There is no Colour for an Action of 
nelle Impriſonment, where an Officer commits ſuch a Miſtake or Slip. 
BY Comb 390, 391. Mich. 8 W. 3. B. R. Bracy's Caſe. 


1056. Ihe Detendant was committed by the Commiſſioners of Bankrupts 
h br not anſwering and making a Diſcovery of his E/tate ; and being in 


Court upon an Habeas Corpus, he produced Aftdavits that he had made 
a.; Diſcovery, and moved to be diſcharged, but it was denied; tor if the 


ment, and per Curiam, the Statute impowers the Commiſſioners to exa- 
EF wine the Party upon Interrogatories, which they muſt prepare and tender to 


the Warrant for Commitment was held void. 5 Mod. 368. Mich. 9 W. 
3. B. R. Gregory's 8 1 „„ 

1. H. was brought into B. R. upon a Habeas Corpus; and the Re- 
mn was, that ſhe was committed by Commithoners of Bankrupts, for 
E ri/1/rag to be examined by them; and the Conclution of the Warrant of 
Commitment was, that ſhe ſhould remain in Cuſtody, until the ſhould be 
E therwiſe diſcharged by due Courſe of Law ; and by Reaſon of this Con- 


Delendant; becauſe the Power given by the Statute 1 Jac. 1. cap. 15. is 

to commit the Party, until he ſubmit himſelf to the Commitlioners, 

E ind ſhall be by them examined. And there is no Mention made of be- 

E ing diſcharged by due Courſe of Law. And tor this Exception Bracy 

committed tor ſuch Account was diſcharged. 2 Ld. Raym. Rep. 851. 
© Hill. 1 Annæ, Hollingſhead's Caſe. 


a 


6g = . Þ 4 5 
the abled from recovering the Etlects belonging to the Bankrupt's Eſtate by 
cher a Fraud in the Defendant's, viz. their having altered the Bills of Lading 


ne 3 and Invoices, and even the Ship's Name, that the Aſſignees might not 
| know or diſcover the Goods, that were aſſign'd to B. the Bankrupt ; 


Commitment was illegal, he might have an Action of falſe Impriſon- 


bim ready drawn ; and this not being returned on the Habeas Corpus, 


I clulion, the Court held the Commitment to be ill, and diſcharged the 


E 18. Though the Aſſignees under the Statute of Bankruptcy were diſ- 


ill; WE yet there the Ld. Keeper refuſed to direct an Iſſue, ſaying, it was a Mat- 
ien ter triable at Law, and refuſed to direct that the Statute of Limitations 
. 21, WE 11d not be given in Evidence. 2 Vern, 504. pl. 452. Trin. 1705. cites 
dhe Cale of Peeres v. Bellamy. £7 Fe 
the 19. 5 Geo. 2. cap. 30. 8. 4. Every Bankrupt, after Aſſignees ſpall be ap- 
Ar. WWE pointed, 75 to deliver upon Oath, or Affirmation, before one of the Maſters 
was Chancery, or Fuſtice of Peace, unto ſuch Aſſignees, all his Books of Ac- 
Yell, counts and Writings nor ſeized by the Meſſenger of the Commiſſion, or not 
, before delivered up to the Commilſiouers, and then in his Power, and d:ſcover 
y w Wi a5 are in the Power of any other Perſon that any ways concern his 
B. bete; and every ſuch Bankrupt, not in Priſon, ſcall after ſuch Sur- 
being eder, be at Liberty, and is required to attend ſuch Aſſignees upon Notice 
bes- iriting, in order to affiſt in making out the Accounts of the Eſtate. 
and 20. S. 5. Every Bankrupt having ſurrendered fh at all ſeaſonable 
neral es, before the Expiration of Forty-Tiwo Days or ſuch further Time as 
fait ebe allowed to finiſh his Examination, be at Liberty to inſpect his 
Cauſe Boobs and Writings, iz the Preſence of ſoine Perſon to be appointed by the 
thing ee, and to briug with him for his Affiftance, ſuch Perſons as he ſball 
orcy, 1 %ht, not exceeding Two at One Time, and to make Extrafts and Co- 
and I pies ro enable him to make a full Diſcovery of his EffeFs, and the ſaid 
e Pe- et thall be free from Afrreſts /zz commy to ſurrender, and from Ac- 
there , Surrender for the ſaid Forty-two Days, or ſuch further Time as ſhall 
e che , ee, for paiſhing his Examination, provided ſuch Bankrupt Wis not 
tment ey , not in Cuſtody at the Time of Surrender; and in Cale ſuch 
11d be Nacropt thall be arreited fer Debt, or on auy Eſcape Warrant, coming 
up i barrender, or after his Surrender, within the Time before mentioned; 
on ot 57 producing ſuch Summons or Notice under the Hands of the Commiſ- 
falle , or Aronces, and giving the Officer a Copy thereot, he thall be di- 
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* a. 


charged; and in Caſe any Officer ſpall detain any ſuch Bankrupt, ſuch Off;e. 
tall forfeit to juch Bankrupt, for his own Uſe, 5 J. for every Day he ini) 
detain fot. | 5 | 
21. H. 6. In Caſe any Bankrupt ve in Cuſtody at the Time of iſſuin; of 
the Commiſſion, and is willing to ſubmit to be examined, and can |, 
brought before the Commithoners and Creditors, the Expence there 
thall be paid out of the Bankrupr's Eſtare 3 bur in Caſe ſuch Bankrupt 
is in Execution, or cannot be brought before the Commiſfioners, then tj, 
Commiſſioners ſhall attend the Bankrupt in Cuſtody, and take his Dif. 
covery ; and the Afignees are required to appoint Perſons to attend ſu 
Bankrupt in Priſon, and to produce his Books and Writings, in order 5 
prepare his Diſcovery 3 a Copy whereof the Aſſignees ſhall apply for, ant 
the Bankrupt ſhall deliver to their Order ten Days before ſuch lf 
Examination. | 1 8 
22 H. 14. Upon Certificate under the Hands and Seals of the Commiſſy. 
ners that ſuch Commiſſton is iſſued, and ſuch Perſon proved before them y 
become Bankrupt, it ſball be lawful for any of the Fujtices of his Majeſty; Wi 
Courts of B. R. or C. B. or Barons of the Exchequer, and the Juſtices c 
the Peace within England, and Wales, aud Town of Berwick upon Tuer, 
aud they are required upon Application made, to grant their Warrants fu 
apprehending ſach Perſon, and him to commit to the Common Gaol of th 
County where he ſhall be apprehended, there to remain, until he be remoul 
by the Order of the Commiſſioners ; and the Goaler, to whoſe Cuſtody ſuch 
Perſoa is committed, is required to give Notice to one of the Commiſſioners, 
23. f. 16. It fhall be lawful for the Commithoners to examine ev; 
Perſon, againſt whom any Commiſſion ſhall be awarded, touching all Matters 
relatins to the Trade and Effects of ſuch Bank rupt, and allo to examin: 
every other Perſon duly ſummoned, or preſent, at any Meeting of th: 
Commiſſioners, touching all Matters relating to the Perſon and Effects of 
uch Bankrupt, and any Act of Bankruptcy committed by him; and 
alſo to reduce into Writing the Anſwers of ſuch Bankrupt, or other Per- 
jon, which Examination the Party examined is required to ſubſcribe ; ani 
iu caſe ſuch Bankrupt, or other Perſon, ſhall retule to anſwer, and ſpall 
not Filly anſwer to the Satisfaction of the Commiſſioners, all lawful Oui: 
vas put by the Commiſſuners, or ſhall refuſe to ſubſcribe his Examination 
(not having a reaſonable ObjetFion to the wording thereof, or otherwiſe to it 
 allywed by the Commiſſioners) it ſhall be lawful for the Commiſſioners h 
Warrant to commit him to ſuch Priſon as the Commiſſioners jhall think fit, 
there to remain without Bail, until ſuch Perſon thall ſubmit himſelf t 
the Commiſſioners, and full Anſwer make to the Satisfaction of the Commiſ: 
froners to all ſuch Dueſtions as ſhall be put to him, and ſubſcribe ſuch 
Examination as aforeſaid. ea i 85 5 f 
24. H. 17. In caſe any Perſon ſpall be committed by the Commiſſionert 
| for rejuling to anſwer, or not fully anſwering any Lueftion, the Commi: 
froners ſhall in their Warrant of Commitment ſpecity ſuch Queſtion, 
25. F. 18. In caſe any Perſon committed by the Commiſſioners Warratt 
ſail bring a Habeas Corpus, in order to be diſcharged, and there ſhall ap. 
year any Inſufficieney in the Form of the Warrant, it hall be lauf. 
{or the Court, or Fudge, before whom ſuch Party fhall be brought by Habed' 
Curpus, by Rule, or Warrant, to commit ſuch Perſon to the ſame Priſih 
there to remain, until he ſhall conform as aforeſaid, unleſs it ſhall be malt 
appear, that he has fully anſwered all lawful Oneſtions put to him by tht 
Commiſſioner s; en (incaſe ſuch Perſon was committed for not ſigning li 
Examination) unleſs it ſpall appear that the Party had good Reaſon for 
faſing to ſigu the ſame. And in caſe any Gaoler, to whom ſuch Pei 
fall be committed, ſhall wilfully ſuffer tuch Perſon ro eſcape, or to { 
without the Walls or Doors of the Priſon, ſuch Gaoler ſhall for ſuch Offenth 
being convicted by InditFment, or Information, forfeit 500 J. for rhe Ule d 
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mY (O) Power of Commiſſioners in ſeiſing the Effects 
Ereol 


an i of the Bankrupt. 


1525 1. 21 Fac. I. | bs = be lawful for the Commiſſioners or any other Per- Reſolved 
** cab. 19. . 1/5, or Officers, by them to be appointed by their War- e * 
Jer n vant, under their Hands and Seals, to break open the Houſes, Chambers, Guildhall: - 
„ 1 Shops, Warehouſes, Doors, Trunks or Cheſts of the Bankrupt, where thar Com- 
0 lif the ſaid Bankrupt, or any of his Goods or Eſtate ſhall be reputed to be, and miſhoners 


Y to ſeiſe . and order the Body, Goods, Money, and other Eſtate ot e 
ſuch Bankrupt, as by the ſaid former Laws are appointed, by Impriſoument opena Houſe 
cer otherwiſe, as to the Commiſſioners ſhall be thought meet. | to ſearch 

a9 | | „„ for the 

W Bankrupt's Goods, unleſs it be the Bankrupt's Goods in the Houle of the Bankrupt, 2 Show. 24). 
pl. 248. Mich. 34 Car. 2. B. R. Anon. | „ | 
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97 2. A Merchant ſeiſed of Lands, being indebted to ſeveral Perſons, 2 Sid. (9 
CY committed an act of Bankrupcy, and was outlawed in 1645, and in 1648 Paſch. 1658. 


= //d his Lands to the Leſſor of the Plaintift, and in 1649 was outlawed B. K. 8. C. 
again; in 1653 a Commiſſion of Bankruptcy was taken out againit bi, Judg- 
and 72 1657 he was declared a Bankrupt, and the Commiliioners fold the Opinionof 
Lands to the Defendant, who enter'd and got Poſſeſſion; The principal the Court. 
OQueſtion was, Whether the Commiſiion taken out in 1653, whereupon Ibid, 
he was found a Bankrupt, thould relate to the firſt acts of Bankruptcy 34. S C. 


in the Year 1643, ſo as to avoid the Sale made by the Bankrupt in the xg | 


y ſach 
ners. 
ever) 
fatters 
Amine 
of tht 
ts of 
- and 
7 Per- 


deteated by an act of Bankruptcy done before, if it was not done with- rs, that 
in five Years before the ſuing out of the Commiſſion. Lev. 13, Hill, Once 3Bank- 


f | rupt ” 
F For 12 & 13 Car. 2. B. R. Radford v. Bludworth. „ ee At 
Def, E Bankrupt, and he thought that a new Act ot Bankruptcy did not make him a new Bankrupt, and or- 
2 dered it to be argued again. — Ibid. 176. S. C. argued again, and Newdigate Ch. J. ſaid, that 
ation they were divided in Ch. ]. Glyn's Time, and that perhaps they would now adjourn it into the Ex- 
70 be chequer Chamber, and therefore perſwaded the Creditors to agree, and ſo they referred it to cer- 


tain Perſons to end it that Vacation; and it not then ended, they ordered lhat it ſhould be argued a- 
gain the firſt Saturday of the next Term. Keb. 11. pl. 25. Paſch. 13 Car. 2. S. C. argued by 
Newxdigate as Counſel for the Defendant, But per Cur the Proviſo is expreſs, that the Commiſſion 
muſt be ſued within 5 Years after ſome time when he became a Bankrupt, and his being ſo after the 
Sale will not hinder, that if the Commiſſion be not ſued out within 5 Years of his becoming a Bank- 
rupt, and then they can only defeat all Sales made within the 5 Years, but not afterwards. 


o 


3. By 5 Geo. 2. cap. 30. S. 14. Judges and Fuſtices of Peace may grant 
mi Warrants to commit the Bankrupt to Goal, and the Goaler is to give Netice 
n. of ſuch Perſon being in Cuſtody, and the Commiſſioners are impowered to ſeiſe 
Arran the Effetts of ſuch Bankrupt (the neceſſary wearing Apparel of ſuch Bank- 
all f rupt, or of his Wife or Children excepted,) and his Books or Writings, which 
Iau! 


5 be then in the Cuftody of ſuch Bankrupt, or of any other Perſon in 
riſon. e 8 


8 (R) Aſſignees 


Year 1648 ? It was reſolved per tot. Cur. that the Sale ſhould not be Glyn Ch. 3. 
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(R) Aſſignees bound. By what Acts or Agreements 
e of Bankrupt. 


Such Con- 1. A Djudged, that a Sale made of his Goods by a Bankrupt, aſter 2 
tract, after 
an Act of 
Bankruptcy, 
is not merely | . 5 . 5 ; 
void, but is good between the Parties. 3 Salk, 59. pl. 2. Hill, 11 W. 3. B. R. Huſſey v. Fidel. 


| Commifſion of Bankruptcy is awarded, is utterly void. Mo, 
594, pl. 805. Hill. 33 Eliz. Smith v. Mills. 


2. A. was indebted to B. a Bankrupt, and A. and B. became bound for 


this Money to M. IL. in Truft for the Bankrupt, a Commiliion iſſued, and 


this Debt was aſſigned to a Creditor ; M. I. died, and his Executors re- 
teaſed his Debt. The Creditor brought Debt, and adjudged that it lies; 
becauſe the Intereſt of this Debt was transferred to the Creditor, by 
the Statute 21 Jac. cap. 19, the Bond being made to the Uſe of the 
Bankrupt, and therefore the Releaſe aſterwar ds was no Bar; and ſo the 


Bankrupt's being bound was not Material, the Bond being in Truſt tot 


him. Palm. 505. Hill. 3 Car. B. R. Gerrard v. Aylmer, 
3. C. poſſeſſed of a Leaſe tor Years, contracted with the Committee of 
the Company for a new Leaſe, and paid part of the Fine, and by C's 


Conſent a new Leaſe was made to MH. by the Company, and to him exe- 
cured, C was at the Time of the Treaty, a Bankrupt. The Queſtion was, 
Whether the Commiſſioners could aſſign the Leaſe to the prejudice of 
M. and Drake's Cafe was cited. The Lord Keeper ordered, that the 
Plea and Demurrer be ouſted, and the Benefit thereof ſaved till the 


Hearing; he doubred of the Leaſe; there were other Matters for the 


Benefit of M. alſo in the Plea. 2 Chan. Caſes 196. Paſch. 26 Car. 2. 
Street v. Mercer's Company, and Mofſe. — 


4. A. mortgaged Lands, and afterward became a Bankrupt, The Title 


of the Mortgages ſhall not be impeached by the Commiſſioners or Af- 
lignees of the Statute of Bankruptcy; Decreed. Fin. Rep. 466, 467. 


Mich. 32 Car. 2. Tanner v. Chapman. 


F. Two Joint Traders, one of them became 4 Bankrupt ; Per Holt 
Ch. J. the Commiſſioners cannot meadle with the Intereſt of the other, for it 


is not affected by the Bankruptcy of his Companion. 3 Salk. 61. Paſch. 
7 W. 3. Anon. e | e tos 


6. A, becomes Bankrupt, and then ſells Goods to B. B. ſells them % 


C. which is a Converſion ; then a Commifon of Bankrupts is ſued, and 
an Aſſigument made by the Commiſſioners to E. who brings Trover againſt 
C. Per Holt; the Action well lies; but that Point was alſo reſerved 
tor his Conſideration, Ld. Raym. Rep. 741, at Lent Aſſiſes at Dept- 
ford, 16 Mar. 12 W. 3. Kirne v. Smith, & ale. 

J. D. the Receiver of the New River Rent /g ned to the Plaintiff 
by 4 Bond, wherein the Detendant S. and S. were bound to him in 1001. 


for Payment of 3501. and this Aſſignment was to indemnity him againſt 


two Debts, for which P. food bound as Surety for D. and in Satisfaction 


of 3ol. he owed the Plaintiff; D. became a Bankrupt, fo P. could not 
ue in the Name of D. at Law, and brought his Bi!! to have the Money 


decreed to him in Equity, Detendant F. wn#fled, that D. is indebted to 


him tor tour New River Shares, and inſiſted to retain it out of ihe Bond; 
and the Aſſignees inſiſted ro have the Bond, they being juſt Creditors 


as well as the Plaintifl, and had the Law as well as Equity, on their 
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Creditor and Bankrupt. 85 
Ig. Per Ld. Keeper, the Aſiguces can have no better Right than the Bank- 

% Lin{e!{; and as the Bankrupt is bound by the Allignment, the Aſ- 

Ilences under the Statute muſt be bound likewiſe, and ſtand in his 
Ipfice; but they inſiſting D. was a Bankrupt betore he aſligned the 

Bond, he directed that co be tried ar Law; but laid, he was in doubt 
Ihether S. might not retain for his Debt, and that Stoppage ſeemed to 

de 2 good Equity in ſuch Cale. 2 Vern. 428, 429. pl. 390. Hill. 

761. Peters & al' v. Soame, & al'. | | 

9. C. about two Months before Bankruptcy, having truſ# Money, 2 Wrs,s 
I'T;llies &c. in her Hands belonging to her Children, makes a Deed, de- Rep. 430. 
|: /ring the Truft of what belonged to her Children reſpectiyely &c. The i 192 pF 
Creditors would have fer this aſide. Ld. Chancellor ſaid, it is a fair Small v. 
and honeſt Proceeding, there can be no Bankrupt in Equity, but at Oudley, the 


Law only. Io Mod. 489. 498. Paſch. 8 Geo. Canc. Cock's Caſe. mea aha 
| e Rolls 
cited 8. C. and ſaid, that Ld. Macclesfield declared, that this was ſo far from being an Act of Fraud, 
dat it ſeemed to be juſt and commendable. | 


— 


vr 


ind 
85 9. Appeal was from a Decree of Diſmiſſion at the Rolls upon this Caſe. 
cs The Detendant Warner made a Leaſe of an Inn to A. for Years, with 
+, 2 Proviſo in the Leaſe, that the Leſſee, his Executors or Adminiſtrators, 
the ſrould not a ſign the Terin to any Perſon Or Perſons, without the Conſent of Ke =I, Ce. 17qs 
fot the Leſſor, under his Hand in Writing, firſt had and obtained with a 2. , 2. / 34, 
by | Power of re-entry in ſuch Caſe to the Leſſor, and that the Leaſe ſhould be . | 
of vd. Leſſee dies, and his Executor enters and enjoys the Premiiles, and 
75 afterwards becomes a Bankrupt, The Commiſhoners aflign this Leaſe 
ug inter alia to the Aflignees choſen by the Creditors, and atterwards in 
Me” Conſideration of 50 J. they aſſign to the Plaintiff Goring, who brought 
At: this Bill to be reliev'd againſt this Provito, and to ſtay Proceedings in 
he an Ejectment brought by the Letfor againſt him upon this Proviſo &c. 
* The Defendant Warner by his Anſwer inſiſts upon the Forfeiture ar 
he Law, and that the Proviſo was reaſonable and ought not to be fer 
h alide in Equity. Per Macclesfield C. I don't think this is a breach of 
A the Proviſo or Condition at Law, but whether it be fo or not, I thin 
le this is a proper Caſe for Relief in a Court of Equity. I think the A 
A. Anment by the Commiſſioners is clearly no breach of the Proviſo, for that is 
. done by Authority of a Statute, which will ſuperſede any private 
7. | Agreement between the Parties, inconſiſtent with it, and I am inclined _ 
TY 0 think rhe Aſſignment over by the Aſlignees is not a breach of Condi- 
7 10n; For the fir ſt Allignment by the Commiltioners, is not a perfect 
2 and compleat Aflignment within the Meaning of the Statute, and paſſes 
8 only the legal Intereſt ſubject to a Truſt to be fold and diſpoſs'd ot for 
R che Benefit ot the reſt of the Credirors, and the Diſpoſition 1s not com- 
14 picar, till fold by them for the Benefit of the Creditors. The firſt 
aft | Alignment is only formal, and in eaſe of the Commiflioners, and in 
oz onder only ro make a Sale thereof for the Benefit of the Creditors, and 
x wer Aſlignees ſtand in the Place of the Bankrupt, and is in etlect his 
P- A\lt1gnce, and it is unjuſt and unreaſonable that ſuch a Proviſo ſhould 
if nuttrate and overthrow the Intent of a Statute, made 1n tavour of honeſt 
57 Ceclitors, and deprive them of the Advantage they may make of a be- 
11 eficial Leaſe, And though it was inſiſted, that the Commilijoners 
0 nor their Aſſignees can be in no better a Condition than the Bankrupt 
= elt, and confequently cannotaſlign over without Licence, I think 
m that Rule holds true generally, yet there may be ſome Exceptions to | 
- and that the preſent Cate is an Exception out ot that Rule, and decreed 
55 the Plaiptiff to hold and enjoy, and an Iojunction, to ſtay Proceedings 
ol ar Law. MS. Rep. Mich. 11 Geo. in Canc. Goring v. Waruer. 
17 10. The Law is very clear, that the Aſſignees are exactly in the 


ge. ſame Place as the Bankrupt, and ſtand in his Place to every Particular, 


1 and 
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and any Agreement entered into ſhall bind them; and though there May wg 1 
be the ſame Remedy againſt them, that is not trom the Nature, b 
the Neceſſity, of the Thing; tor he thall have an adequate and com. 
pleat Satisfaction, as far as his Fortune in the Hands of the Afſfy nee u. 
admit of. Select Caſes in Chan. in Ld. King's Time, 77. Trin. 
2 Geo. 2. in_Caſe of — v. Du Rhone. N 
I. A Bankrupt, whoſe Eſtate is in Mortgage, conveys the Equity « 
Redemption to a third Perſon after an Act of Bankruptcy, but before ty 
 Commiſſon and Aſſignment, this ſhall not defeat the Aſſignees, By 
where a Bona Tide Parchaſor for a valuable Conſideration, and with; 
Notice, has a Conteſt with the Aſſignees, his Court will not take any 
Advantage from him, therefore not compe! a Diſcovery. A Commiſſion 
iflued is Notice of the Bankruptcy. Caſes in Equ. in Ld. Talbot; 
Time. 65. Hill. 1734. Collet v. De Gols and Ward. 


8 Commiſſioners Power in ſelling, diſpoſing, af 


ſuring, and aſſigning Eſtates &c. 


t. 13 Elis. cap. J. S. J. HE Lord Chancellor, upon Complaint is 
5 5 Writing, againſ# Perſons being Banbrutt, 
hall have Power, by Commiſſion under the Great Seal, to appoint ſuch Per- 
ſons as to him ſhall ſeem good ; who, or the moſt Part of them, ball hav 
Power to take by their Diſcretions ſuch Order, with all his Lands, as well 
Copy hold as Freehold, which he fall have in his own Right before he 
became Bankrupt, and alſo with all ſuch Lands as ſuch Perſon thall hare 
* purchaſed tor Money, or other Recompence, jointly with his Wife, or 
| | Child, zo the only Uſe of ſuch Offender, or for ſuch Uſe, or Title, as ſuch 
| Offender then ſhall have in the ſame, which he may depart withal, or 
with any Perſon of Truſt, to any ſecret Uſe of ſuch Offeader, and 
allo with his Money, Goods, Merchandizes and Debts ; and cauſe the 
ſaid Lands c. to be appraiſed to the beſt Value, and by Deed indented, 
inrolled to make Sale of the ſaid Lands Gc. and of all Deeds touchin 
only the fame, belonging to ſuch Offender, and alſo of all Fees, Offices, 
Gos, and Chattles; or otherwiſe to order the ſame fer Satisfaction of the 
Creditors ; to every of the Creditors a Portion, rate like, according to thut 
Debts; and every Direction, and other Thing done by the Perſons jo aitthis 
rized, fall be good in Law againſt the ſaid Offender, his Wife, Heirs, 
Children, and ſuch Perſons, as by joint Purchaſe with the Offenders ſþal! 
have any Eſtate or Intereſt in the Premiſſes, and againſt all other Perſons i 
claiming by, from, or under ſuch Offender, by any Acts done after ſuch Pei 
fon ſhall become Bankrupt, and alſo againſt the Lords of the Manors, wheri- 
f the ſaid Copyhold Lands be holden. To 5 
2. F. 3. Provided that every Perſon, to hom any ſuch Sale of Copy oli 
Lands ſhall be made, ſhall before they take any Profit of the ſame, agree 
with che Lords of the Manors tor fach Fines as have been accuſtomed to 
be paid; and upon ſuch Agreement, the Lords at the next Court, (hall ni 
only grant unto the Vendees, upon Requeſt, the ſame Cuſtomary Lands, . 
Copy of Court-Roll for ſuch Eſtate as to them ſhall be ſold, reſerving the ai. 
cient Rents, Cuſtoms, and Services, but alſo admit them Tenants, and re- 
their Fealty. 

3. S.11. If any Perſon declared a Bankrupt by Virtue of this Act, foal 
at any Time after purchaſe Lands or Chattles, or any Lands or Chatte 
ſhall deſcend or come to ſuch Bankrupts before their Debts ſhall be * 
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Creditor and Bankrupt. 87 


tisfied or agreed for; the ſaid Lands and Chattles ſhall by the Commiſſioners 
te bargained, ſold, extended, delivered and uſed for Payment of the jaid 
Creditors,in like Manner as other theLands and Chattles of the ſaid Baukrupts. 
4. F. 12. This act (all not extend to any Lands which fhall be aſſured 
by any Bankrupt before he became Bankrupt, / that ſuch Aſſurance be 
made bona fide, and not the Uſe of the Bankrupt himſelf only, or of his 
Heirs, and that the Parties to whoſe Uſe ſuch Afſurance ſhall be made, be 
not privy to the fraudulent Purpoſe of ſuch Baukrupt to deceive his Creditors. 
A Debtor became a Bankrupt, and after a Commuſiau awarded he Mo. 594 


ſold Part of his Goods to one of his Creditors in Satifaction of Part of his Debt, pl $05. 


and afterwards the Coinmiſſioners by Indenture ſold thoſe Goods jointly to the Strith v. 
Plaintiffs, who were the other Creditors. It was reſol ved that the Sale by bk oY) S. bs 
the ſaid Commiſſioners was good, for the Intent of the Statutes is to to be S. C. 
relieve the Creditors equally in Diſtribution of the Bankrupt's Eſtate, adjudged 


and that he himſelf cannot diſpoſe of his Goods after the Commiſſion ac οingx. 


awarded; and if a Creditor refuſes to come into the Commiſſion, and 


the Goods are ſold to others, it is likewiſe good. 2 Rep. 23. Trin. 

31 Eliz. B. R. Caſe of Bankrupts. | 
6. 21 Fac. 1. cap. 19. F. 10. If any Lands, Goods, or other Eſtate, 

of any Bankrupt, ſhall be extended, after ſuch Time as he is become Bank- 


rupt, under Colour of being an Accountant, or indebted unto the King; 


it call be lawful for the Commiſſioners to examine upon Oath, whether the 
ſaid Debt were due to ſuch Debtor or Accountant, upon any Bargain or 
Contract originally made, betwixt ſuch Accountant and the ſaid Baubrupt; 


and if ſuch Bargain or Contract was originally made with any other Perſons 


than the ſaid Debtor or Accountant, or for the Uſe and Truſt of any other 

Perſon, it ſhall be lawful ſor the Commuſoners to diſpoſe of all ſuch Lands, 

7. A. Indebted to B. prevailed on C. to be bound with him, and for 2 Vern. R. 

his Indemnification 3 A. afgned ſeveral Debts and covenanted not to re- 428. Peters 

leaſe the ſame or any Part thereof; A. became Bankrupt; decreed the 8 8 

Letter of Attorney, by which the Debts were ſo aſſigned, ſhould be 

confirmed to C. againſt A. and all claiming under him, N. Ch. R. 22. 9 

Car. 1. Meechet v. Bradſhaw. 5 1 8 
8. It has been ruled in Canc. that they may aſſign an Equity or Re- N Ch. R. 

demption of a Mortgage, but Quære; tor it ſeems to be againſt the ws 38 


Statute, which enables them to the Benefit of a Condition that is per- 2 Ver 9 


formed and not forfeited. Chan. Caſes 71. Hill 17 & 18 Car. 2. cited in pl. 89. A 


by Newdigate Serj. in Caſe of Drake v. Mayor of Exon. S. P. cited 
f „ | : 35 | per Cur. 
and ſays, that it was for ſome time doubted. - Held per Hutchins Commiſſioner, that the Com- 


miſhoners ſhould have the Equity of Redemption, 2 Vern. 101. Trin. 1690. in Caſe of Hitchcock v. 


2 Vern. 286. pl. 274 Hill. 1692. S. P. ſeems admitted. 


9. ALeſſor and Leſſee for Years, the Leſſor covenants with the Leſſee Nels. Chan. 


and his Affiens to renew, then the Leſſee becomes Bankrupt, and Com- Rep. 102. 


miſſioners ot Bankrupt aſſign this Covenant. The Affignee brought this ee 


Bill to have the Defendant, the Leſſor, renew ro him. The Caſe was bis 2 

| J. and Baron Turner, and they certified the S. C cited 
Plaintiff ought not to be relieved ; and ſo he was diſmiſſed. Chan. Caſesber Gur. as 
71. Hill 17 & 18 Car. 2. in Canc. Drake v. the Mayor of Exon, adhudged 


accordingly. 
: : | | Shy FN 2 Vern: 97 
8. C. cited per Cur. 2 Vern. 194. in pl. 176. as adjudged. 


in pl. 89. 


10 The Commiſſioners of Bankrupts have only a Power to ſell, and no Vent 360. 


Eſtate, and to pals the Eſtate there muſt not only be a Deed indented, but S. C. & &. P, 
the lame wut be inrolled alſo, and in this Caſe there is no Relation; for 


| +» Time is mentioned within which it is to be done, ſo that it might 


extend 
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extend to Seven or Twenty Years, which would be dingerous. 
197. Paſch 34 Car. 2. B. R. in Cale of Perry v Bowers. 


2 20 


12 Mod. 11. Sale ot Goods by a Bankrupt, after an Act of Bankruptcy, js 
324 8. C. not merely void; the Contract is good between the Parties, but it m. 
according- ay 


ly, by Holt be avoided, or not avoided, by the Commithoners or Athgnees at Pleaſure. 
Ch. J. but therefore they may either bring 7rover tor the Goods as ſuppoſing the 
if they Contract to be void, or may bring Debt or Aſſumpfit tor the Value. 
bring the Which affirms the Centract. Salk. 59. pl. 2. Hill 11 W. 3. B BR 
one Action n Ss. 39. P „ 
they ſhall Huſſey v. Fidel. - 
not after- | | 
wards bring the other. 


22 Equ. 12. When the Commiſſioners have ſſigned the Bankrupt's Eftate aud 
* given the Bankrupt his Certificate and Diſcharge, they have executed 
Egqu. Abr. their Power, and the Debts, which the Bankrupt owed to the Creditors 
54 pl. ). before the Bankruptcy, are now exiint# by Act of Parliament, and a Le- 
8. . gacy given to the Feme on a Contingency and which happened after the 


Bankruptcy, bur was not alligned over before the Certificate and Dif. 
charge, is as a new acquired Eftate by the Husband in Right of his 


Wife. Wms's Rep. 385, 386. per Ld. C. Parker. Mich. 1718. Jacob- 
ſon v. Williams. Ee „„ N | | 


et doi act 


(T) Liable, What, 


t. 13 Elix cap. J. 1 any Perſon, declared a Bankrupt by Virtue of 


. 1 this AG, ſhall at any Time after purchaſe Lands 
or Chattles ; or any Lands or Chattles ſhall deſcend or come to ſuch 
Bankrupts, before their Debts ſhall be fully ſatisfied or agreed for, the ſaid 


Lands and Chattles ſhall, by the Commiſſioners, be bargained, ſold, extended, 
delivered and uſed for Payment of the ſaid Creditors, in like Manner as 


ct her the Lands and Chattles of the ſaid Bankrupts. 

Gilb. Trear. 2. By the Statute 13 £772. cap. J. it is expreſsly provided, that the 
4 mo 03 Copyhold Land, as well as the Freehold Land, of a Bankrupt, thall 
has Copy: be fold for the ſatisfying of the Creditor, Co. Comp. Cop. 61. 
hold Lands S. 52. | | | | . 

are within „„ . % | . | 
the Statutes of Bankrupts, becauſe Ihe Stat, 13 Eliz. expreſsly mentions them, and though the other 
Statutes do not, yet they being made for further Remedy in the Matter aforeſaid, are not to be ex- 

xouuded by the former, eſpecially ſince that has taken Care that no Prejudice ſhall happen to the 
Lord. „ | | 8 

38. 1 Far. 1. Cab. 15. S. 12. Al Money which ſhall be forfeited by this 
Ad, ſhall be recovered by the Creditors oz/y, or any of them that will 


cord; and the Money ſo recovered, the Charges of Suit being dedutFed, ſnall 
be diſtributed towards Payment of the Creditors. ee, 
4. It an Obligation be taken in the Name of another to the Uſe of a Bank- 
rupt, the Commiſſioners may well aſſign that, unleſs the other Party 
hath of his own Money paid and faiaked Debrs due by the Bankrupt. 
In Conſideration of that alſo, Creditors within 13 Eliz. are intended, 
for Merchandizes &c. and not Creditors upon Counter Bonds. And the 
Commiſſioners ſhall judge of that; for if they make an Aſſignment to 
ſuch Creditors, ſuch Allegations after wards come Tarde; for the Sta- 
tute veſts the Thing aſligned in the Party to whom &c. Per Cur. 
Noy 142. Calchman's Caſe. 
5. 21 Jas. 


ſue 1 the ſame by Action of Debt c. in any of the King's Courts of Re- 
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5. 21 Fac. cap. 19. S, 11. Enacts that, if at any Time hereafter any A deiicered 
n or Perſons ſpall becoinc Bankrupt, and at fuck Time as they ſhall fo 
ine Bankrupt, ſhall, by the Content of the true Owner or Proprietary, 


| a | | | ets then B. be- fa,, 6 2 O00, 

zue in their Poſſeſſion, Order and Diſprttion, any Goods or Chattels came Pant. YO - op .. 
chereof they ſhall be reputed Owners, and take upon theinſelves the Sale, rupt. Upon Og > 
h | d, | Ange V LA. £4 A | 


— 


| « e 3 e | g 
2 # 

| Le Hr 6 A, 1 . Lee, 
Diumonde to 75 | 


B fo ſell, and / ZW - 8 4 . / 1:7 
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Ileration and Diſpaſition as Owners, in every ſuch Caſe, ſuch Goods ſpall Trover 


7 5 VVV „„ / brought by 
lille to the Bankrupt's Debts, as if they had been the proper Goods of N ot TEES 
the Bankrapt. the Aſſignees 


l . | of the Com- 
düclonert, it appearing upon the Trial before Holt Ch. J. that the real Property of them belonged 


the Plaintiff, the Clauſe of 21 Fac. 1. cap. 19. F. 10, 11. being inſiſted upon by the Defendant's 
(Hantel, and it ſeeming an Hardſhip on the Plaintiff, it was made a Caſe in B. R. where it was ad- 
ded upon Argument, that the general Words ought to be explained by the Preamble, and that 
ho Tewels being originally the Plaintiffs, and that the Bankrupt having no more than a bare Authority 
ell them for the Plaintiff's Uſe, were not liable to the Bankruptcy. 2 Wms's Rep 318, cites i: 
104 . | X 5 2 5 | 0 * 
Arg. as determined Mich 1708 In Caſe of L'Apoſtre v Le Plaiſtrier. | 


A Bill of Sale of Leaſes and Perſcnal Eſtate was made by A. to B. and C. in Truſt for Payment of A's 
N33ts, B. at farſt acted in the Truſt, but afterwards C. rock the <uhole into his Poſſeſſion, and acted 
done, and became a Bankrupt. Upon a Bill by A. againſt C and the Aſſignees of the Bankruptcy for 
an Account, Ld. C. Cowper doubred, by reaſon of the 21 Fac. I. cap 19. F. 10, 11. but afterwards 
held this Caſe not within thoſe Clauſes, in regard this {ſionment to B. and C. was with an Floneſt In- 
tent, vir. for the Payment of the Debrs of the Aſſignor, and therefore decreed the Aſſignees under the 
Commiſſion againſt C. to account for all the Eſtate of A. and that the ſame ſhould not be liable to C's 
Bankruptcy. Wrms's Rep, 314. 321. Trin. 1716. Copeman v. Gallant _ | | 

It was argued, that if a Factor becomes a Bankrupt, the Goods bought by bim as Factor ſhall not be 
| fabject to his Debts. Ld. Chancellor ask'd it there is any Caſe of that? and ſaid, that if a Factor con- 


tinues a long Poſſeſſion, by which they are taken as hls ocrn, and Credit given to him on that Account, it 
would alter the Caſe ; for if Poſſeſſion and Diſpoſition be given to a Perſon that becomes a Bankrupt, 
though no Intent of Fraud appear, yet if it gives a falſe Credit, there is the ſame Inconvenience as 
if Fraud was intended; for it the Bankrupt appear the viſible Owner ſo as to gain a falſe Credit, 
there is the ſame Inconvenience, and it matters not whether it was by Fraud, or only by Neglect, 
or out of a Humour, MS. Rep. Trin. 1416. in Canc. Copeman v. Gallant. _ e 


6. F. 12. The Commiſſioners ſhall have Power by Deed indebted aud 
inroiled within fix Months after the making, in ſome of his Majeſty*s Courts 
of Record at Weſtminſter, to bargain, fell and convey any Manors, or 
Hereditaments, whereot any Bankrupt hall be ſeiſed of any Eſtate in 
Tail, in Poſſeſſion, Reverſion or Remainder, and whereof no Reverſion 
or Remainder ſhall be in the King of the Gift or Proviſion of his Ma- 
jelty, his Progenitors, or Succeſſors, for the Benefit of the Creditors, and 
all ſuch Bargains, Sales and Conveyances ſhall be good againſt all Perſons 
whom the Bankrupt by common Recovery, or other Means, might debar from 
any Remainder, Reverſion, Rent Title, or Poſſibility, of the ſaid Manors 
r Hereditaments. 5 5 „„ 5 5 
7. Two Merchants became bound in a Statute 21 Jac. 1. for a true jo 202. pl. 
Debt, which being forfeited, the Cogniſee ſued forth an Extent 30 Octo- 3. S. C. 
ver 3 Car, and extended the Goods 31 October following, and the 3 No- eres 
vember the Cogniſors became Baukrupts, and upon the 6 November the De- 1 Pitt, 
fendant breught a Liberate upon the Extent, and the Goods were delivered | 
to him according to the Appraiſement 3 8 November a Commiſſion of Bank- 
pte was awarded againſt the Cogniſors, and the 23 November the Com- 
mſroners ſold the Goods to the Plaintitt, who brought Trover againſt 
the Cogniſee, and the Queſtion was, if this Sale was good? It was per tot. 
Cur. reſolved, that as the Goods were extended before the Cogniſors be- 
came Bankrupt, though delivered by the Liberate afterwards, they could 
not be fold by the Commiſſioners, becauſe after rhe Extent they were 
in Cuſtodia Legis, fo as the Cognifors had no Power to give, fell, or 
diſpoſe oft them; beſides, the Extent was returned before they became 
Bankrupts, and the Goods were delivered to the Cogniſee are the Libe- 
rate, betore the Commiſſion ſued out, and when the Liberate is brought, 
it call have Relation to the Extent, and they be quaſi but one Extent. 
Cro. C. 148. Hill. 4 Car. 1. B. R. Audley v. Halſey. 
| e ns 
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Jo 215, pl. 
4. S. C. held 
accordingly. 
—— 8. C. 
cited by 


Ventris. 


2 Vent. 95. 
— If the 


Sheriff takes 


the Goods 
ot a Bank- 
rupt in Ex- 
ecution, 

though it 

before the 
Commiſſion 


taken out, yet it ſeems that the Commiſſioners may ſell them, it it be executed after the Party became 


a Bankrupt, 


Lev. 173.8, 


C. adjudg' 


for the Offi- 


cer, and 
Windham 


and Twiſ- 


den held, 
that the 
Goods are 
bound by 
the Act of 


Bankruptcy, 1 5 
and ſubject to the Diſpoſal of the Commiſſioners.— Keb. 930. pl. 36. S. C. it was agreed by the Cour 
and Counſel, 


tors. 


ruptcy, and 


ment. 


Vend. exponas Teſte before, but after Commiſſion of Bankrupts taken ut, 
the Court faid, that unleſs the Goods were ſeiſed before the Party be- 
came a Bankrupt, though they were ſeiſed before the Teſte of the Com- 
miſſion, yet the Goods are bound by the Bankruptcy. 3. Keb 480. 


fore the Return of the Writ, the Plaintiff, at whoſe Suit the Executiq, 


Commiſſioners of Bankrupts, the Caſe was, T. obtained a Fudgment 
_ againſt W. tor 400 1. and on the 19 June brought a Fi, Fa. which was de 
 tivered to the Sheriff 30 Fune in the Morning, and at Night W. left his 


8. Upon a Fieri Facias Honey was levied by the Sheritt oz an Exc 
tion for Damages and Coſts in an Action on the Caſe for Words, and ,. 


was taken out, became a Bankrupt, and his Creditors having ſued yy, 
Commiſſion of Bankruptcy, the Commiſſioners aſſigned this Money in 
the Sheriff's Hand to them; adjudged, that the Aſſignment was void 
becauſe it was made after the Execution executed, and that was befoge 
the Party became a Bankrupt, and it can't be ſaid to be the Bankruptz 
Money, till it is paid to him, ſo that the Money was in Cuſtodia Legi 
and no Body could give a Legal Diſcharge for it, but he who Was 3 
Party to the Record. Cro. C. 166, 176. pl. 24. Mich. 5 Car. B. R. Ben. 
ſon v. Flower. 1 5 | 


Freem. Rep. 394. pl. 516. b. Trin. 167 5. Anon, 


9. If a Gentleman buys and ſells Land, he is not within the Statute; 
For it ought to be taken of thoſe who buy and fell Perſonal 'Things; 
Per Crooke J. Mar. 35, 36. pl. 67. Trin. 15 Car. „ 

10. A Bailiff took Goods in Execution by Vertue of a Fi. Fa. which 
bore Tefte 4 Funii, but not taken out before 11 Funii following, and b. 
tween thoſe two Days (viz.) 6 Junii, the Owner of the Goods became 4 
Bankrupt, and in an Action of Trover brought by the Aſſignee of the 
Commillioners of Bankruptcy againſt the Bailift, in whoſe Poſſeſſion the 
Goods were, it was the Opinion of the Court, that they were /iable t 
the Fudgment from the Time of the Tefte of the Fieri Facias, for that is 
properly the Emanatio Brevis, though in Fact it be at another Time. 
Sid. 271. Trin. 1) Car. 2. B. R. Baily v. Bunning, 5 


that ſuch Execution of the Writ was not ſufficient to hinder a Diviſion amongſt the Credi- 
2 Keb. 34. pl. 66. S. C. the Court agreed a Right in the Creditors by the Act of Bark 
that thereby the Goods are bound, though the Creditors have no Action till Afſign- 


11. On Motion for Money out of Court brought in by the Sheriff on 4 


Trin. 27. Car. 2. B. R. Bingley v. Warcop. Ts 
12. In a Special Verdict in Aſſumpſit brought by an Aſſignee of the 


Houſe, and became a Bankrupt. On the 1/7 of October following, the Sht- 
riff levied of the Goods of NV. to the Value of 400 l. and paid the ſame i 
7. and afterwards the Commiſſioners affigned this Money to the Plaintif, 
who brought this Action againſt T. It was held by all the Juſtices, 
: hat the Aſſignment by the Commiſſioners was good; for the New Sta- 
rute makes no Difference in this Caſe ; becauſe before that Statute was 


made, the Goods were bound from the Teſte of the Writ, but now they art 


bound from the Delivery of the to the Sheriff; that is, they are bound 
that the Bankrupt himſelf cannot diſpoſe them, but the Commiſſioners 


may, by the expreſs Words of the Statute 21 Fac. 1. c. 19. no Exeit- 


tion thereof having been ſerved and executed. But then all the Judges 


(except Levinz, who at laſt aſſented) held clearly, that the Commiſ- 
ſioners could not aſſign the Money, for their Power is only over the 
Bankrupt's Goods, but ihe Money for which they were ſold was never - 
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Ban krupt's Money, and ſo no Action would lie for it. 3 Lev. 69, 191. 


Mich. 36 Car. 2. C. B. Phillips v. Thompſon . 
13. When a Judgment is once executed, the Goods are in Cuſtodia Comb. 121. 


Legis, and ſhall not be taken away by an Exchequer Proceſs, or Aſſigu- * * 


ment ot Commiſſioners of Bankrupts. 3 Mod. 236. Trin. 4 Jac. 2. in B. R, the 


B. R. Letchmere v. Thorowgood, & al“. S: C. and 
| udgment 

Show. 146. Letchmore v. Toplady, S. C. adjudged for the 
Defendant. 2 Vent. 169, 140. S. C the Court was of the ſame Opinion, but upon Importu- 


nity Leave was given to ſpeak further to the Caſe the uext Term, 


14. A. puts out 10001. at Intereſt to the Eaſt India Company, and 
takes Bond for it in the Name of F. S. his Wite's Relation, and after- 
wards A. is Bankrupt ; J. S. is ſummoned before the Commiſſioners, 
but betore his Examination, tells the Company that the Money was 
not his, but that they ſhould pay it to the Perſon as ſhould bring the 


Bond. Accordingly A's Wife brought the Bond, and receiv'd the 


Money. The Court will not enforce J. S. to pay the Money. Ch, 
Prec. 18. pl. 17. Hill. 1690. Hill v. Moor. 55 

15. Two Foreigners beyond Sea con/igrn Goods to B. then in good 
Circumſtances in London, but before the Goods arrive B. becomes a 
Bankrupt ; If they can by any Means prevent the coming of the Goods to 
B. or the Aſſignees, they may; and B. or the Aſſignees ſhall have no 
Relief in Equity. 2 Vern. 203. pl. 187. Hill. 1690, Wiſeman v. 
Vandeputt. 0 FFF „ ons 

16. Till an Affignment, the property of the Goods is not transferr'd out 
of the * 1 Salk. 108. Paſch. 1 W. & M. in B. R. Cary 
17. The Father on his Son's Marriage ſettles Lands on himſelf for Life, 
Remainder zo his Son for Life &c. and covenants during his own Life, to 
pay the Son 151. a Year, The Son becomes a Bankrupt ; The Plaintiff as 
Athgnee, brings a Bill againſt the Father, ro have the Benefit of this 
Agreement, and to compel the Payment of the Annuity. Bur per Cur. 
an Aſignee under a Statute is not intitled to have the Performance of an 


| Agreement made with the Bankrupt. 2 Vern. 194, pl. 116. Mich. 1690. 


Moyſes v. Little. 

18. If a Bankrupt be outlawed after he has committed an act of 
Bankruptcy, and upon the Outlawry the K. leaſes the Profits of his 
Lands, and grants his Chattles, and after a Commiſſion of Bankrupts is 
taken out, this will not defeat the Intereſt which the Creditors have by 
the Bankruptcy in his Eſtate. 1 Salk. 108. pl. 2. Hill. 2W. & M. 
77 ˖ - MT HT : 
19. An Award is made in an Adverſary Suit between A. and B. Part- Ibid 230 at 
ners in Iron Mills; on a Reference by Conſent, and after Exceptions the End adds 
taken to, it was confirm'd by the Court. A. was then 4 Bankrupt but . nal 8 
uot known to be ſo, a Commiſſion is afterwards taken out; Aſſignee n a Re- 
brought a Bill againſt B. for an Account of A's Eſtate ; But per Cur. hearing was 
there appearing no Fraud in obtaining the Award, bur it being in an not reverſed. 
Adverſary Suit, and the Award after excepted to &c. though A. might 
de then a Bankrupt, yet not being known to be ſo at the Time of the 
Award, ſuch Award ought to ſtand. 2 Vern. R. 229. Paſch. 1691. 

Whitacre v. Pawlin. | | al | 

20. A Man had deviſed Lands, which were in Mortgage, to be ſold, and 
the Surplus of the Money to be paid to his Daughter; the Daughter mar- 
"ied a Man, ho ſoon after became a Bankrupt, and the Commiſſioners at- 
ligned this Intereſt of the Wite's; the Husband died, and the Aſſignees 
brought this Bill againſt the Wife and Truſtees, to have the Land fold, 
and the Surplus of the Money paid to them; but the Court would nor 
alliſt in tripping the Wife (who was wholly unprovided 8 = 

N tereſt, 


* 


4 


rer 


mY * Read 


the Life of 


Bankrupt, 


— , q et. St 


Creditor and Bankrupt. 
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Intereit, but diſniticd the Bill at the Rolls. Abr. Equ. Cates, 54 
Mich. 1698. Parker v, Dykes, 3 
221. It was ruled by Holt Ch. J. upon Tueſday January 31. Hill 
Io W. 3. at Niſi Prius at Guild Hall, upon Evidence in a Trial, if, 
That it the Goods of A. be ſeiſed upon a Fier: Facias on a judgment 
againſt A. and after the Seiſure A. becomes Bankrupi, this act of Bank. 
ruptey cannot affect the Goods levied in Execution as atoreſaid. But if 
A was a Bankrupt before the Seiſure, and after the Bankruptcy, the 
Sheriff upon a Writ of Fieri Facias to him directed upon a judgment 
obtained againſt A. ſeiſes the Goods and ſells them, and a Comiflion of 
Bankruptcy is granted, and the ſaid Goods affign'd by the Commiffion- 
ers, the Aſlignee of the Commilltoners may maintain Trover againſt 
the Vendee of the Goods; but no Action will lie againſt the Sheriff, 
becauſe he obey'd the Writ. Ld. Raym. Rep. 925. Cole v. Davis. 
22. It was reſolv'd in this Caſe, that it Foods of A. are ſeiſe upon 1 
Fieri Facias, and ſcld to B. Bona Fide upon valuable Conſideration; 
though B. permits A. to have the Goods in his Poſſeſſton, upon Condition 
that A. ſhall pay to B. the Money, as he ſhall raiſe it by the Sale of the 
Goods, this will not make the Execution traudulent. And in ſuch Caje 
a ſubſequent Act of Bankruptcy by A. will not defeat the Sale. But 
though the original Debt was Juſt, yer, it the Execution was frau- 
dulent, viz. upon any Truſt, a ſubſequent Act of Banxruptcy Will de- 


feat. it. Ruled by Holt Ch. J. Ed. Raym. Rep. 125. Cote y; 


| Davies, & al' Aflignees of Maul a Bankrupt. Y 
A Legacy 23. A Legacy was given to A, before he became a Bankrupt, for 


Was left io which he had a Decree. Aſſizace ſhall have the Benefit of the Decree 


om 2 Vern, R. 432. Hill. 1701. Toulſon v. Grour. 


terwards Rb | | 
her Hnsband became Bankrupt; the Commiſhoners aſſigned over the Legacy, and then the Bankrup: 


died. Decreed that the Wife ſurviving ſhould have the Legacy; Arg, Ch. Pree. 121. Trin. 1700 is 
Cale of Burnet v. Kinaſton. „ | | 


Mod. 68. 24. In a ſpecial Verdict in Ejectment the Caſe was, the Cuſtom of F 
8. P in 8. C. NI 


by Holt Ch. Manor was, that a Copyholder might ſurrender for three Lives ſucceſſive, and 
] that if Lat an Heriot was due on the Death of every Tenant. A Copyholder ſur- 
the Aſſignee rendered to W. R. for his own Lite, and for the Lives of A. B. and 
dies during C. D. and the Queſtion was, Whether this was warranted by the Cul- 
tom? and adjudg'd that it was, for there could be no Occupancy; 
But Powell Juſtice doubted, becauſe of the Statute of Bankrupts ; Sed 
there will per Holt. Ch. J. that Statute makes no Difference, tor if the Copy holder 


Copyholder- 


be a Caſe becomes Bankrupt, and his Eftate is aſſigned by the Commiſſioners, the 


Saen by Aſſignee would have it determinable upon the Life of th: Caopybolder Bank- 


the Tranſ- rupt, and that the Heriot would be then due, but not upon the Death of 
mutation of the Aſſignee, becauſe it was ſo originally, and cannot be altered by the 


the Grant Act of the Copyholder himſelf. 3 Salk. 181. pl. x. Hill. 1701, in 


by the Act Caſe of Smartle v. Penhallow. 
of Parlia- | 


ment, and yet the Lord ſhall have his Heriot, for it never was the Intent of the Statute, to put the 


Aſſignee in a better Condition than his Principal, whoſe Eſtate he has, Would have been in, nor to 
work an Alteration of Tenement to the Prejadice of the Lord; This is ſuppoſing the Copyholder. 
ſurviving ſhould not have it back again, and if he ſhall have it again upon the Death of the Aſſignee, 


during his Life, then the Lord by original Cuſtom ought to have a Heriot, and a ſubſequent Act of 
Bankruptcy ſhall not defeat him of it; and if the Copyholder had died, living the Aſſignee, and 
thereby his Intereſt determined, as ſome thought it would, Quzre, who ſhall pay the Heriot ? But 
upon this Point they ſeemed cautious of delivering any Opinion, but reſerved themſelves till that 


Matter would come to be a Queſtion ; for they ſaid it was worth Conſideration. - 
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| curing it, yet the Surrender was a Lien and bound the Land in Equity; 
and tae Surrenderor, or if he become Bankrupr, the Aſſignee, who though the 


vnn. 


TCreditor and Pankrupt. 


93 


25. If there be ſeveral Foint-Traders, Payment to one of them js Pay- See (Y) 


Wenn 


ent to all. S9 if they all, except him to whom the Payment was made, 
| core Bankrupts, the Payment is only unavoidable as to his Proportion. 


Ar Niſi Prius coram Holt. 12 Mod. 447. Paſch. 13 W. 3. Anon. 
26. And it there be four Partners, whereof three are Bankrupts, and See (Y) 


| their Shares aſſigned, and a Payment was made to him that was no 


Bankrupt, it is a Payment to all the Aſſignees, for now they are all 


partners. Ibid. 


27%. Tho' a Surrender of a Coppybold be void in Law for want of a2 Vern. 564, 


Preſentrieat, and that might be the Laches of the Mortgage in not pro- pl 513 S.C, 
8 decreed ac- 
cordingly, 


ought not to be in better Caſe than the Bankrupt, is plainly bound in Neglect was 
Equity by this detective Conveyance. (Et come moy ſemble, ſays the wp or 
Reporter; He became a Truftee for the Purchaſor.) 2 Salk, 449. pl. 2. fe eee 


1 | . ' the Lord 
Mich. 5 Ann. in Cane, Taylor v. Wheeler. Keeper in | 
| 5 | 3 Clined on 
he firſt Hearing to diſmiſs the Bill, ——— 8. C. cited by Mr. Vernon. Wms's Rep. 280. 


Sd, C. 
cized by Mr. Vernon. Chan, Prec 524. —— S. C. cited 10 Mod. 492. 494. 495, i 


28. Commiſſioners of Bankrupt of one S. ag a Bond of 80 l. which 
was made to one W. who was former Husband to the Wife of $. and to 
whom ſhe was Fxecutrix, and held per Cur. that they could not aſſign 
any Thing but what the Bankrupr had in his own Right. The Power 
the Husband had of diſpoſing of it, does not make it his till he has diſ- 
poſed of it. Per Holt Ch. J. and Powell J. ſed adjornatur. 11 
Mod. 138. pl. 5. Hill. 6 Ann. Reg. B. R. Ludloe v. Browning. 

29. A. was Aſſignee of a Commiſſion of Bankruptcy iſſued out againſt gy, Equ. 
one Boſvil, who had contracted with the Defendant for Goods to the Va- Lep. 35, 36. 
le of 2441. but not having ready Money to pay for them, offered to Brander v. 
mortgage to him an Hſtate he had in Poſſeſſion, as a Security for the 338 
Money 3 and tor that Purpoſe left with Defendant the Zitle Deeds to get 5 
the Aſſignment drawn; Defendant carried the Deeds to an Attorney to adds that, 
draw the Aſſignment, who died without doing it; after that, he car- Sed hoc Du- 
ried them to a Serivener, but before the Aſſignment was pertected, Boſ- rum habeba- 
vil became a Bankrupt, A. now brought his Bill zo have the Deeds de- 
lere uu lor the ſelling of the Eſtate to ſatisfy the Creditors. De- 
fendant's Council urged, that this was more than a Pledge of the 
Deeds, for that an Aſlignment was intended to be made; that if it had 
been made, the Court would not have taken it from him without Pay- 
ment of the Money ; that it's not being made, was owing to the Death 
ol the Attorney, which was an Accident, and this Court often relieves 
Accidents ; and therefore the Deeds ought not to be delivered up with- 
out Payment of the Money. The Court decreed the Deeds to be 
brought before the Maſter, and to be deliver'd by Schedule to the Plain- 
tif, But, note, no Reaſon was given for this Decree. Ch. Prec. 375. 

Mich. 1913. Brander v. Boles. 5 . 8 

30. Feine before Marriage veſts her Eflate in Truſtees for her ſeparates p h a. 
Maintenance; 5 Debts Will nor be diſebengec by 155 Kart nor I Per- | 
her Eftate out of the Reach of the Creditors ; Bur fuch Settlement or ker, Trin. 
Conveyance quoad the Creditors ſhall be deem'd void and fraudulent ; * Ge) R 
Per Parker Ch. J. in delivering the Opinion of the Court. 10 Mod. 1 0 Cate 
247. Trin. 13 Ann. B. R. Miles v. Williams, of Miles v. 
| | | Williams. 


31. M. a Feme ſole entred iuto a Bond, and married A. who after became 10 Mod. 160. 
Paukrupt. It was reſolved by the Court ot B. R. that by the Bank- 3 
Tuptcy of the Husband, the Bond-Debr of the Wiſe is diſcharged, ad d LE 

85 ally 67: 


. 


Creditor and Pankrupt. 


alſo that Debts due to the Wife, though unrecovered, are within the Act of . 
4 Anne, cap. 17. to be aflign'd by the Commiſſioners of the Bank. Ho. 
| ruptcy. Wms's Rep. 249. Trin. 1714. B. R. Miles v. Williams. the 
Silb. Equ, 32. A Feme ſole Legatee of 1000 J. payable after the Death of the Tia. in 
Rep. 140. tor's Wife, and at her Age of twenty Tears, if ſhe ſpould live fo long, at Ban 
S. C. about eighteen Years of Age married J. S. who after became a Bank. not 
rupr. Then the Widow died, and the Legatee became of twenty the 
Years of Age. The Aſſignees of the Bankrupt's Eſtate brought a Bill, of 1 
claiming the 1000 1. which was decreed by Baron Price in the Abſence 3 
of Ld. C. Cowper. But upon an Appeal to Ld. Chancellor, his Lord. rup! 
ſhip declared, that the Aſſignees were in no better Condition than the tart 
Bankrupt himſelf, and that, had he ſued for the Legacy, the Court diſh 
would oblige him to make a Proviſion for the Wife and Children, and 
that ſo mult the Aſſignees, if they come here for Equity. Wms's Rep e 
382. Mich. 1117. Jacobſon v. Williams. 05 ſuch 
33. But as to the Intereſ? of the 10007. that having been commonly 
allow'd to be received by the Bankrupt, ſo ought the Aſſignees to re. 6-4 
ceive the ſame during his Lite, Ibid. 383. „„ fell 
34. And if the Bankrupt's Wife ſpould die without Iſſue, then the to bt 
Bankrupt would have been allow'd to receive the whole Money, and gelis 
therefore in ſuch Caſe the Aſſignees ſhould be allowed to receive it alſo, upot 
Ibid. 384. 1 | | 1 1 5 | Cau 
35. Feme ſole takes a Mortgage for 800 JI. and marries B. a Tradeſman, the 
0 becomes Bankrupt. The Commiſſtoners aſſign all his Eſtate Real the. 
and Perſonal. B. dies, The Wife claim'd the Benefit of the Mort. ſequ 
gage, and brought her Bill for that Purpoſe, and to have the Writings How 
trom the Atfignees. The Maſter of the Rolls delivered his Opinion Pol 
ſolemnly, firſt tor thr Wife, and afterwards for the Aſſignees; But 4 
ſaid, that it there had been any Articles before the Marriage, purporting ſuch 
that this Money ſhould continue in the Wife as her Proviſion, or thould be at 
aſſigned in Truſt for her, this would have been a Hpeciſic Lien upon fon 
the Mortgage, and have preſerved it from the Bankruptcy, Wmss low 
Rep. 458. Trin. 1718. Boſvil v. Brander, | - 3 
36. And his Honour held, that / the Affignees had in this Ca: cauſ 
brought their Bill againſt the Widow, Equity would hardly have lent (Po 
any Aſſiſtance againſt her; becauſe they claiming under the Husband, mifl 
could be in no better Plight than the Husband would have been, and B. i 
had he ſued for the Money, or prayed a Forecloſure, Equity would Beſi 
(probably) not have compelled the Payment to him, without his rupt 
making ſome Proviſion for his Wife, or at leaſt upon her Application Wm 
the Court might have prevented Payment to him, unleſs he make ſome Mic 
Proviſion for her, Wms's Rep. 459. Trin. 1518. Boſvil v. Brander. Wil 
37. A. living in a remote Part of England from B. and having Deal- 
ings with him, ſends him a Quantity of Goods ; B. apprehenſive he ſhould 
| ſoon be a Bankrupt, and nor thinking it reaſonable, that theſe Good: 
| thould go to the Payment of other Creditors, delivers a Onantity i 4: 
Goods, which were n the very ſame that were ſent him, to C. for the iſſue 
e of A. Aſter that, but before A*s Acceptanceof them, B. breaks, The Que- diſc 
ſtion was, whether the Delivery of theſe Goods to C. tor the Uſe ot A. dito 
did not veſt the Property of them in A. ſo abſolutely, as to put them WM diſcl 
cout of the Diſpoſal of the Commiſſioners of Bankruptcy ; and upon this dy 
appearing by Evidence, at the Trial, to be the Caſe, it was ſtated by br. 
the Direction of Parker Ch. J. who try'd the Cauſe, for the Opinion of WM bis 
the Court, who all delivered their Opinion Seriatim this Term, that the WI #2 
Property of the Goods was ſo veſted in A. by the Delivery of the Wl e 
Goods to C. tor his Uſe, that they were not ſubject to the Diſpoſal oi 8 
od 


the Commiſſioners. 10 Mod. 432, Paſch. 5 Geo. 1. B. R. Atkins. 
Ber wir k. EE f 
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0 38. A Trader in London having Money of J. S. (who reſided in 
Mad. Holland) in his Hands bought S. F. Stock as Factor for J. F. and took 
g the Stock in his own Name, but entred it in his oxn Name, but enter'd it 
Tf in his Account Book as bought for F. S. after which the Trader became 
" W Bankrupr. Determined by the Lord Parker, that the Truſt Stock was 


of not liable to the Bankruptcy, and ſaid, it would leſſen the Credit ot 

nas the Nation to make ſuch a Conſtruction. 3 W ms's Rep. 187 in a Note 

Pill of the Reporter cites 'T'fin. 1921. Ex parte Chion. x 

Fen 29. Aſſignee 18 the ſame Condition (as to the Right) with the Bank- Ibid. cites | 

ENCE | AJ { tv if h | ; the Caſe or 
rupt himſelf, and conſequently if he was barred by the Statute of Limi- 

Ord. p or | A . 3 i * Maſon v. 

a the tations, To ſhall the Aſſignee. 8 Mod. 171. Trin. 9 Geo. Grey v. Ben- plunket.— 
"15, | | . | One Foint 

Court BN - ES „„ . PFrader be- 

„ aud comes a Bankrupt, and the other receives tool. of a Joint Debt. Aſſignee brought Trover for bd 

8 Rep. whole Money received; But reſolved he could only maintain Action for a Moiety, for he can only have 
ſuch Action as the Bankrupt could, 2 Show. 103. Paſch. 32 Car. 2. B. R. Ruſhward v. Hodſon, 

nonly „ 5 VVV BD 

to re- 40. In an Action of Trover for certain 5. S. Bonds, this Queſtion 


| fell out upon the Trial, Whether if a Bankrupt's Wife employs another 

n the to buy Bonds with the Bankrupt's Money, and he accordingly does ſo, and 
„ and delivers them to the Wife, the Aſſignees under the Commiſſion may come 
t allo, upon the Buyer. Upon which Queſtion, the Ld. Ch. J. whom the 

| Cauſe was tried before, ordered the Poſtea to be ſtayed. And now 
eſman, the Court ſeemed to be of Opinion, that the Commiſſioners could not come upon 
> Real the Buyer ; for they ſaid, if they could, it would be of dangerous Con- 

Mort- ſequence ; becauſe he only acts as an Agent or Servant to the other. 
ritings However it ſtood over. Barnard. Rep. 17. Trin. 2 Geo. 2. Wilſon v. 
pinion Wie e e „„ als . 
3 But BW 41. An Eſtate was deviſed to be fold, and the Monies ariſing by S. C. cited 


porting ſuch Sale to be divided among ſuch of the Children of A. as ſhould be living 3, Wms's 
uld be Wi at 4's Death. B. One of A's Children became Bankrupt, and the Commiſ. BP: 13%. | 
2 upon ſioner's aſſigned over his Eſtate ; After which B. got his Certificate al- ta, 137. the 
Wmss lowed, and then A. died. Decreed that this Share of the Money which Reporter 

- on A's Death belonged to B. ſhould be paid to the Commiſſioners ; be- eites the 

is Caſe cauſe not only the later Statutes, relating to Bankrupts, mention the Word reg. 755 
ve len: I (Poſbility) but alſo becauſe 13 Elix. cap. J. S. 2. impowers the Com- the 
a8band, miſſioners to aſſign all which the Bankrupt might depart with; And here Words of 
n, and B. in the Life-time of A. might have releaſed this contingent Intereſt, Which are, 
would Beſides the 21 Fac. I. cap. 19. enacts that the Statutes relating to Bank- 3 Hh 
but his rupts ſhall be conſtrued in the moſt beneficial Manner for Creditors. which the 
lication Wms's Rep. 385. in a Note there, cites it as decreed at the Rolle. Party was 
ce ſome Mich. 1931. and affirmed by Ld. Ch. King Mich. 1732. Higden v. Poſſeſſed or 
C e 
g Deal. | En | e 5 1 8 W has, 
» ſhould odr may expect any Profit, Poſſibility of Profit, Benefit, or Advantage whatfoever. 

>» Good: e CCC Fi . 
mntity 42. F. Geo. 2. cap. 30. F. 9. In Caſe any Commi ion of Bankruptcy. ſhall 

or the iſue againſt any Perſon, who after the 24th of Fune 1132 ſhall have been 

he Que- WI diſcharged by Virtue of the Act, or ſhall have compounded with his Cre- 
ſe of A. ditors, or delivered to them his Hffects and been releaſed by them, or been 

ut them diſcharged by any Act for Relief of Inſolvent Debtors, hen the Bo- 
pon this dy only of ſuch Perſon contorming thall be free from Arreft and Im- 
ated by priſonment; but the future Eſtate of ſuch Perſon ſhall remain liable to 
nion of bis Creditors (the Tools of Trade, neceſſary Houſhold Goods, and neceſſary 

that the Mearing-Apparel of ſuch Bankrupt and his Wife and Children excepted) © 
of che I "es the Eftate of ſuch Perſon ſhall produce clear 15 s. in the Pound, 
ſpoſal 0! 43. J. S. by Will gives to his Daughter A. then Wife of One Beavis, his 
Atkins“ 


Goud-Watch, Fewels, China and Houſhold Goods to be at her Diſpoſ 7? 
| | alu 
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and to do therewith as ſhe ſhall think fir, 'Teftaror dies. Beavis be. 
comes a Bankrupr. 

This is a Deviſe to the ſeparate Uſe of the Time and not affignable 
by the Commiſſioners of the Bankrupt &c. 

A Caſe was cited as before Ld. Chancellor Cowper, viz. Deviſe f. 
Heme Covert for her Uſe and Benefit, and held that becauſe it was not 50% 
Her ſeparate Uſe, but only for her Uſe and Benefit, it was the Husbanq's. 
Bur the Matter of the Rolls ſaid he was very much diſatisfied with thi; 
Determination, and here the Intent appears to give it to the ſeparate Ui: 
of the Wife; and a Married Woman could not have &c. to her own 

Diſpoſe, if in the Power of the Husband, and the Things were prope: 
for her ſeparate Uſe and decreed for the Wife. MS. Rep. 1733. 4 
the Rolls. Kirk v. Paulin. | | 
44. If J. ſends Goods to B. from beyond Sea to the Uſe of B. and beo, 
theſe Goods are paid for, B. dies inſolvent, I cannot have my Goods again; 
but but if I ſend Goods to a Factor to diſpoſe of to ay Uſe, and he becomes 
4 Bankrupt, theſe Goods are not liable to the Debt of ſuch Bankrupr, 
3 Wms's Rep. 185. Trin. 1733. Godfrey v. Furzoo. 
45. Hat. 19. Geo. 2. No Perſon who 1s or ſhall be bona fide a Creditor 
of any Bankrupt, for or in Reſpect of Goods really and bona fide ſold 
to fuch Bankrupt, or for, or in Reſpect of any Bill, or Bills ot Exchange 
really and bona fide drawn, negotiated, or accepted by ſuch Bank- 
rupt, in the uſual and ordinary Courſe of Trade and dealing, fhall be liable 
zo refund or repay to the Aſſi nee or Aſſignees of ſuch Bankrupt's Eſtate, 
any Money which before the ſuing forth of ſuch Commiſſion was real! 
and bona fide, and in the uſual and ordinary Conrſe of Trade and Dea- 
ling, received by ſuch Perſon of any ſuch Bankrupt, betore ſuch Time as 
the Perſon receiving the ſame (hall know, underſtand, or have Notice, 
that he is become a Bankrupt, or that he is in inſolvent Circum- 
ſtances. „„ ; 1 : 


— — 


5 — 


0 : 
. | Land 

ad To „ . 3 held 
(U) Liable. What. Settlements or Securities on, di, 

or Claims by Wife or Children. 1 
; ; | " bank 
Jo. 451. pl. 1. J N Treſpaſs, upon Not Guilty pleaded, it was found, that the << 
. Palmer v. I Land was Copyhold of Inheritance, held of the Manor of C. and % 
Leere Kar that there Was a Cuſtom in that Manor, that if a Copyholder 1 Fee, ied 1052. 
Hs S* ſeiſed, living his Wife, ſhe ſhould have the Copyhold during her Life, aud . 
cited per Twelve Years after; then they found the Statute 13 Eliz. and 1 Jac. 1 J. H. 
Cur. 2 Vern. of Bankrupts, and that upon a Commiſſion of Bankruptcy, the Hus- eich 
Mich 1590 band was adjudged a Bankrupt, and that he being ſeiſed in Fee of che Het! 
— s. C. * ſaid Copyhold, the Commiſhoners made a Bargain and Sale thereof to Cur. | 
cited 4 Mod, the Plaintiff for the Uſe of the Creditors &c. They find, that the W. HIC 
252, 253. dow, at the Court held &c. was admitted Tenant ſecundum confuetu- He 
5 dinem Manerii before the Plaintiff was admitted; Ic was held by Husb; 
Ten. 294. Berkley and Croke Juſtices, that the Bargain and Sale binds the Copy- \ La 
cites S C. holder, and bars his Eſtate, and that he is no longer a Copyholder WF n 

& S. P. for after the Bargain and Sale inrolled ; and that when the Bargaiuee is ad-. ©. 
N mitted by the Lord, the Eſtate ſhall veſt in the Bargainee, and the 45 
by Deed in- Admittance ſhall have Relation to the Bargain and Sale and deveſt the con 
dented and Eſtate, which the Feme claimed by the Cuſtom ; and Judgment ac- 10 [. 


the Husband 


inrolled, if cordingly. Cro. C. 568. Hill 15 Car, B. R. Parker v. Bleek, 
dies, he does not die ſeiſed. | | __ 21 


AW — — — x — 


Creditor and Bankrupt. bk 


2. K purchaſed a Copyhold to him and and his Soy for their Lives, Re- Co. C. 548. 
matnder to his Wife in Fee, and about TWO Vears after turned Innkeeper, 3 5. 
and about TeD Fears after: > and his Copy hold qo 1 
was ſold by the Commiſſione eat 
[The Wite died.) Is 90a entered and made a Leaſe &c. to the Plaintiff 
Plaintiſt, who brought Ejectment; It 


— rn eenneeng, 


vis be. 


ignable 


eviſe 1 
Not. 50 


3 was reſolved, that tho' a Copyhold . 9 oo 
8 Lſiate is liable to the Statutes, yet this Copyhold is not, becaute it th. 3 
| 125 was bought two Years before the Purchaſor was an Innkeeper 0 that fioner; fold 
are de he Was not an Offender when he bought the Eſtate, and Judgment the Land 

ET Im was given for the Plaintiff, March 34. pl. 67. Trin. x 5 Car. B. R. for the Be- 
Pfope: Criſp v. Prat. | | 

* 437 

733. al 


ne fit of the 
a Creditors, 
. | * | | . and adjudged 
for the Defendant [the Son, ] by all the Juſtices, but Berkley contra; For they held, 
chaſe beipg before A. the Father becan l | 


| that the Pur. 
1d before 
within the Statute ; For the Statute int 


B again; 


ebtor is not 

ends ſuch Perſons on] as get their Living b buying and ſelling, 

becom: | and by Fraud had paſſed away their Lands to F riends in Tru” and became device Kg committed 
Fes | ſuch Acts of a Bankrupt ; that for ſuch Acts done by them aiter, it ſhould be within the Commit. 

inkr Upd. ſione rs Power to ſell ſuch their Lands. But here, many Years before, when he was a Clear Man, he 
procured this Land to be ſettled upon his Son. (No Fraud or Purpoſe of bein a Bankrupt being 

reditor found.) It would there fore be a miſchievous Caſe, and full of Inconveniences, if ir ſhould be within 
de ſold the Statute; For none might know with whom to deal by way of Marria © or otherwiſe, when he 
1 isnot a Tradeſman, and ſettles Land upon his Wife and Children Bona Fe. and withour Cauſe of 
b Bak. being: rp a be a mans r G e a Tradeſman, and then a Bankrupt, if this 

ank- ouſd Overthrow a onveyance du Y iettled;, m—— o 
be liatj 


A. 43 7. pl. 3. 8. C. fates ir that the Eject- 
ment was brought by the Son, and that judgment was given bt A 


f for the Plaintiff reter Barke] 
| Eſtate ho held for the Defendant in Omnibus „ 5 wy 2 rh 
. » But it was reſolv'd, that Copy hold Lands otherwiſe were within the Statutes, and might be ſold, 
S realy Cro. C. &c. ibid. Si½pp. to Co. Comp. Cop. 88. Cites S. C.. 8. cited Hardr. 435, 436, 
a Dea- and ſays, that 5 Reaſon why Copy hold Lands were adjudg'd in that Cafe to be included in the ge- 
Time as neral Words o all Lands Tenements, and Heredirartients in the Starute 21 ac. touching Bank. 
Notice rupis was, becauſe Copyholds are expreſsly mentioned in the Statute 13 Y 0 

, the Statute 21 Jac. bel 


3 Eliz, concerning Bankrupts, and 
e ; N and a very beneficial Law, the 
ll. have been adjudged to be within thoſe ſub 


Cafe of a Bankrupt Cop 
to be admitted, and to pay his Fine to him. 


refore Copy holds 
Manor, in the 
Commiſſioners is 
3. A Tradeſinan i» Confederation of Marriage made a Coy 
Lands 20 himſelf and his Mie, and atterwards bec 
beld per Cur. that the Wife was within 
liding for his W ite and Children t 
Sty. 288. Trin. 1651. B. R. T 
4. It 18 a Common Caſe, that if a Man 
bankrupt after be becomes ſo, it is in his own Wrong and he ma be 


at the WM forced to Pay It again. Bur otherwiſe it is, it the Bankrupt recover 77 2. 
. and C Him by Courſe of Law ; Pe 


9eJance of his 
ame a Bankrupt; It was. 


voluntarily pays Money to a 


| r Ld. Chancellor. Vern. 94. Mich. 
"died 1682. in the Caſe of Noel v. Robinſon. _ 5 
' ant 5. Deviſe of 800 J. 70 be inveſted in Lang for the Benefit of the Wife of 
Jac. . tor her Lite, and alterwards to her Children, and che Intereſt 
Hu- el the Money to go in the mean Time to ſuch Perfon as would be 
of che Nutitled to receive the Profits. J. S. the Hausband Lecontes Bankrupt ; per 
eof to ur. this not being a Truſt created by the Husband, nor any thing 
e Wi- Hatred our of his Eſtate, but glven by a Relation ot the Wits and 
ſuetu-tended tor her Maiutenance, It 18 not liable co the Creditors of che 
1d by Hausband, and decreeg the Intereft to be paid to the r14/72e to be laid our 
*opy- n Land and ſettled according to the Will. 2 ern. 99, Paſch. 1689. 
older endenanker v. Desbrough, 3 3 
is ad- 6. A. a Trader on Marriage glves Bond to à Truſtee to leave his Wife It was aid, 
1 the %%% 5007. or a Third Parc of his Perſonal Eſtare, at her Election. A, that Ld. C. 
t the becomes Bankrupt; Decreed that the Wite come i, 


& COME in as a Creditor on the 3 accleshield 
f e doubted of 
in Reſpect thereof to be ar rite 
e Creditors during the Lite of the: Wrms's 
8 | 5 Husband Kep 298. 
2. A | 


t ac- oo 1. Bond, and what ſhould be paid 
dat at Intereſt and received by th 
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cites it as Husband, and it the Wile ſurvived, then the Money to paid to her. 2 
Hill Vac. Vern. 662. 'I'rin. 1710. Holland v. Calliford. N 


1720. on a . | 
Petition Ex Parte Baily. Bur where a Bond was given by the FHusband for payment of a Sum gf 


Maonev to his Nie, in Caſe ſbe ſurviv'd him, and the Husband after became a Bankrupr, Ld. Ch. 


King bend, that no Part of the Eſtate ſhould be deferred from being diſtributed, the Act ordering 4 
Diſtribution within Months; eſpecially here being neither Debitum in præſenti, and perhay. 
might never be Debitum in futuro; for ſhe might die in her Husband's Life; Beſides, after Certih. 
Cite allowed, he might Trade again and become ſolvent, and able to pay the Bond. But though 
the Debt was contingent when the Obligor became Bankrupt, yet if the Contingency bappen'd before the Dir. 
rrihution made, then ſueh contingent Creditor ſhould come in for his Debt. 2 Wms's Rep. 40). 
Mich. 1728. Ex. Parte Caſwell, Ex Parte Cazalet, Ex Parte Bateman. 4 

Fo if ſuch Contincenc happened before the ſecond Dividend made, the Crediror ſhould come in for ji; 
Proportion thereof, though after the firſt Dividend. By Ld. C. King. Ibid. 499. | 


J. Lands deviſed to his Daughter being @ Feme Covert for Hen ſepargy, 
Uſe, without appointing any Truſtees, and it being expreſsly declared to 
be excluſive of the Husband, thall not be ſubject to the Bankruptcy 
of the Husband, and decreed at the Rolls accordingly. 2 Waims's Rey, 
316 to 319. Mich. 1725. Bennet v. Davis. ” | 

8. One not in Debt, nor then a Trader makes a voluntary Settlement on g 
Child, and aſterwards becomes a 'T'rader and a Bankrupt ; this Sertle- 

ment is not liable to the Bankruptcy. 3 Wms's Rep. 298. pl. 75. Trin. 
1734. Lilly v. Osborn. 5 


(W) How far any Mortgagees or Purchaſors of 
Lands or Goods from a Bankrupt ſhall be af. 
fected by the Bankruptcy, = 


I. 21 Fac. I. cap. 19. J F any Bankrupt ſhall convey, or aſſure any 
3 19. Lands, Goods, or Eſtate, unto any Perſons, 
upon Condition, or Power of Redemption at a Day to come, by Pay 
ment of Money, or otherwiſe, it ſhall be lawful for the Commutllioners, le. 
fore the Time of the Performance of ſuch Condition to appoint, under their 
Hands and Seals, Perſons to make Tender of the Money, or other Per- 
formance, according to the Nature of ſuch Condition, as fully as the Bank- 
rupt might have done; and the Commiſſioners ſhall, after ſuch Tender 5; 
Performance, have Power to {ell ſuch Lands, Goods and Kates for thi 
2 of the Creditors, as fully as they may ſell any the Hſtate of the 
_ Hankrupt, | N 
2. H. 14. No Parchaſor, for a Valuable Conſideration, ſpall be impeascſel 
by any of the Acts againſt Bankrupts, unkſs the Commiſſion be ſued out 
within five Years after the Perſon became a Bankrupt, 
3. It the Copy hold Lands of a Bankrupt be fold according to the 
Statute of the 13 Eliz. cap. J. the Vendée thall be admitted and pay 4 
Fine. Co. Comp. Cop. 62. S. 56. | _ 


— —. 4. The Plaintiffs and the Defendant were all Creditors of one J. who 


Rep. 41, Was 2 Lead Merchant, and who on 19 Jan. 18 Car. 2. was declared « 
S. C. fays, Bankrupt ; and the Commiſſioners aſſigned his Eftate to the Plaintiff and 
the Defen- others in the Month of October, Anno 19 Car. 2. The Defendant was 
dants de- hen in Poſſeſſion of his Eſtate, and refuſing to deliver it to the Agnes 


manded 


they 


 _ 


we 
oped 


um of 
od. Ch. 
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Certth- 
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Bankrupt, yet the Plaintiffs were nonſuited. Ihen they brought a Bill 


to diſcover whether the Defendant did not know ar the Time of exc- any thing 
to weaken 


cuting his Deed, that S. had committed an Act of Bankruptcy, and fo 
to fer forth the Fraud of obtaining the Deed, and to have a new Trial. 
The Defendant pleaded his Deed, and that S. was really indebted to 


him at the Time it was executed, and demanded Judgment, whether he the Plain- 


ſhould diſcover any Thing to weaken his Title? And upon long De- 
bate, the Plea was allowed. Nell. Chan. Rep. 141, 142. 22 Car. 2. 
Gladwin & al' v. Savill. CIS a. 


5. The Aſſig nee of a Bankrupt exhibits his Bill againſt the Defendant, 
#0 diſcover Goods of the Bankrupr, that came to his Hands alter the 
Bankruptcy. 'The Detendant, by way of Plea, ſets torth, that he had 
20 Goods of the Bankrupt's, or that ever were his, but what he bought 
tor full and valuable Conſideration, and bona fide ; and that at the Time 
of the Sale and Payment of his Money, he had no Notice either of the 
Commiſion, or of any Act of Bankruptcy committed by the Bankrupt. On 


long Debate, the Plea was allowed by the Ld. North, and to take 


what Remedy they could before the Commiſſioners, or at Law. 
Hutchins, Counſel for the Defendant, cited a former Preſident, but 
was not produced. 2 Chan. Caſe 135. Hill. 34 and 35. Car. 2. Brown 


y, Williams, 3 . 5 = 
6. Aſlignee of the Commiſſioners of Bankruptcy againſt P. exhibited 


his Bill againſt the Detendanr, to diſcover Goods &c. which were the 
Bankrupt's at the Time of his Breaking; the Deſendant pleaded, that 


he was Purchaſor for full and valuable Conſideration, and at the Time 
of his Purchaſe, until the now Bill, had no Notice that P. was a Bankrupt, 


nor of any Commiſſion, and pleads this Matter againft any Diſcovery. 


Alter long Debate, Ld. K. North ſeemed to incl ine that the Detendant, 
being a Purchaſor without Notice, ſhould not be prejudiced by this 


Court; But that if the Sale were at an extreme Under-Value, as tor 
58. or the like, then ſuch a General Plea ſhall nor ſtand. And after 
long Debate, whether the Defendant thould ſer forth what the Goods 
were, or what the Defendant paid for them, it was concluded that he 
thould, fo as the Plaintiff ſhould conſent to take no Advantage of the 
Diſcovery, but here in this Court only, and not at Law, which the 
Plaintiff conſented to by his Counſel, and to ſubſcribe his Conſent 
with the Regiſter, and then the Defendant was to anſwer. 2 Chan. 
Caſe 156, 157. Mich. 35 Car. 2. Wagſtaff v. Read. 

7. A. purchaſes of a Man, who had committed an Act of Bank- 
ruptcy, but without Notice thereof; atterwards a Commiſſion is taken 


out, and there being a Term ſtanding out in Truſtees, the Aſignee 


brings a Bill againſt them and the Purchaſor, to have the Term aſſigned 
to him. Bill diſmiſſed, 2 Vern. 599. pl. 537. Mich. 1707, Wilker v. 
Bodington. 5 | 


( Diſ- 


they brought their Ejectment. Now, though the Deed under which the Juiiment, 
Defendant held the Lands was dated in February after &. was declared a 


Eſtates, or 


againſt them 
as Purcha- 

| 1 | ſors, and 
that upon long Debate it was allowed, that the Plaintiffs may at any time bring any new Action, 


— 


had. come _ 4 


- 
_—_— — ——  —— —— 2 
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(X) Diſtribution. To Whom; and How ; and 
S208 When. | 
1295 37, 1. J PON View of the Statute of 17 Eliz. and 1 Jac. it was fe. 
38. Trin. 


ſolved by the Court, that if certain Creditors ſue a Commiſſion, 
8 and others within four Months alter or more, being Creditors, come e. 
ple's Caſe, fore Diſtribution, and will join in the Charge of the Commiſſion, and all 
C. &8. F. that belongs to it, and tender their Parts, that they ſhall nor be retuſcd, 


reſolved but have their equal Parts as Creditors. But if any Diſtribution be 
accordingly, 


and alſo, Made of any Part of the Eſtate, no Creditors are to be admitted after, 
that the that came not in before. Hob. 28. Pl. 375. Rugle's Caſe. | 

Commiſſion- 3 a | | 
ers may ſell and prepare for Diſtribution preſently upon the Execution of the Commiſſion, but until 
the 4 Months are paſt, they may not proceed ro Diſtribution ; for the Creditors which inhabit in the 
remote Parts of the Realm perhaps cannot have Notice; and it may be carried ſo ſecretly, that i 
they might diſtribute preſently, that they, which ſued out the Commiſſion, ſhould be only ſatisfied, 
w hen, indeed, there was no Default in the others. Alſo it was reſolved, that the Offer of Creditors 
to be joined, and before they be Partakers, is not an effectual Offer, without offering to be contribu- 
tary to the Charges; but to offer any particular Sum is not neceſſary, becauſe they know not what Sum 
is disburſed, and that is to be aſſeſſed by the Commiſſioners And the Words (tor the Charge of the 
Commiſhon) is to be extended to all Charges ariſing in ſuing forth the Commiſſion, and in Execution 


and Detence thereof. : | 


o 


One ſeiſed 2. 21 Fac. cap 19. S. 9. The Commiſſioners are impowered to examine 

of Lands upon Oath any Perſon, for the Diſcovery of the Certainty of the ſeveral 
T ON "gy Debts due to the Creditors ; and Creditors having their Debts ſecured by 
Salute, and Judgments, Statutes, or other Specialties, with or without Penalty, 
afterwards having made Attachments in London Sc. where there is no Execution or 
becomes ® Extent ſerved or executed before the Perſon became Bankrupt, ſhall not le 
is To - relieved for more than a ratable Part of their juſt Debts, without Reſpcti 
ditor by _ to any Penalty contained in ſuch Fudgment, Statute, or other Penalty. 
. ho a Commiſhon of Bankruptcy is ſued out; Upon a Reference by the Lord Chancello: 
ro the Judges of C B they held that the Clauſe of the Statute was full and plain, that all the Creclis 


106. Sir Geo. Newland and Beckley v. | 
And Trevor Ch J. ſaid, a Fudoment er Recognizance did no move bind the Lands, than the T, efte of 4 
H. Fa. bound the Goods at the Time of the making of this Statute; and it was plain, if the Fi. Fa. wa 
not ſerved and executed, ſuch Creditor, notwithſtanding his ſuing out his Fi. Fa, ſhould come in only 
in Proportion with the Creditors even by ſimple Contract. W ms's Rep. 93. Paſch. 1706. Sir Geo 
Newland and Beckley v. ——— . . 


3. Bill againft the Commiſſioners and Aſſignees of a Statute of Bank: 
ruptcy 20 ve let into the Stattte, paying Contriburion- Money, and de- 
creed accordingly, the Plaintiff likewiſe accounting tor What Eſtate 0: 
the Bankrupt came to the Hands of the Plaintiff's Father, and repay: 
ing Money, which himſelf had recovered at Law. Fin. Rep. 69. 
Hill. 25 Car. 2. Vanaker v. Naſh, & all. 50 

4. Creditors excluded were let in for their Shares according to a 
prior Agreement, though an Aſſignment and Dividend had been made 
of the Eſtate, Fin. R. 326. Mich. 29 Car. 2. Ebſworch and Manſell 
v. Kent, & al". VVVTUTUVUVVVVVVVUVVVTVTVTVbT 


5. A. mortgaged Lands, and afterwards becomes a Bankrupt. The 


_ Ticle of the Morigagee is not to be impeached by the Statute, and the 
Mortgagee being a Creditor likewiſe by Bond, was decreed to cem 4 
| | | 2 


of the Bankrupt, unleſs where there æuas a Mortgage, ſhould be equally paid. Wms's Rep. 92, 93. Paſch, | 
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Fin, R. 466, Mich. 32 Car. 2. 


6. Where there are Lands unſold, and the Commiſſioners make a Di- 


ſſabution oh A ſuppoſed Value thereof, without having any Money to di- 
aribute, this was held by the Court to be a good and regular Diſtribu- 
tion, and the Words of the Act are, that the Commiſ/toners 
tue ordering of the Bankrupt's E/tare, ſo that there is no Neceſſity to ſell 


ſhall have 


and diſtribute the Money, but if they allot a Proportion of the Land to 
each Creditor, it is well enough. 2 Vera, 158. Trin. 1690. Hitchcox 


v. Sedgwick. 


. Ld. Hutchins ſaid, that fraudulent Diftribution may be ſet aſide by 


a 8 i .* * « 
the Ld, C hancellor, even upon a Petition, and that it had been ſo done 


in the Ld Clarendon's Time. And in the principal Caſe a new Diſtri- 
bution was order'd, and Land, fold before fraudulently, was ordered to 
be fold again, and other Creditors not taken in before to have their Propor- 
tions. 2 Vern. 156. to 162. Trin. 1690. Hitchcock v. Sedgwick. 
$. If one quits his Trade, and a Commiſſion of Bankruptcy is after- 


| 1:4rds ſued out againit him by his old Creditors, yet an after Creditor 


21] be admitted to have his Share in the Bankrupt's Eſtate, Ld. Raym, 
Rep. 287. Hill. 9 W. 3. in Cale of Meggot v. Mills. e 

9. A. being indebted to a Feme Covert becomes a Bankrupt, the Husbaud 
pays the Contribution Money, and dies before Diſtribution, and then the 
Wife died, The Executors of the Wife are intitled to the Dividend; 


| for the Husband paying the Contribution Money does not alter the 
| Property of the Bond. 2 Vern. 50%. Mich. 1715. Anon. 


10. A. drew a Bill of Exchange for 100 J. on B. in Holland, payable 


| 70C. which B. accepted, and afterwards A. and B. become Bankrupts, and 


C. rectivd 40 l. of the lool. out of B's Effects. Ld. C. Macclesfield 


directed, that the Creditors of A. come in tor the 601. Reſidue of the 


100 l. and that it the 40 J. paid to C. ſhall appear to have been paid out 
of B's own Hects, then the Creditors of A. ſhould come in for the 
whole 1001. out of which they muſt anſwer the other 40 J. to the 
Creditors of B. that being to be taken by A's Creditors in fuch Caſe 
only as Truſtees for B's Creditors. 2 Wms's Rep. 89. Hill. 1122. 
Ex Parte Ryſwicke. 55 3 
11. A. gives a Promiſſory Note for 2001. payable to B. or Order, B. 
indorſes it to C. who indorſes it to D. A. B. and C. become Banbrupts, 
and D. receives 5 5. in the Pound on a Dividend made by the Aſſignees 
agaiuſt A. — D. ſhall come in as a Creditor for 150 l. only ont of B's Effects, 
and it D. paid Contribution Money for more than 150 J. it ſhall be re- 
Tong 2 Wms's Rep. 407. pl. 129. Paſch. 172). Ex Parte Le- 

ebure. 5 | RE „„ 
12. Upon Petition to Ld. Chancellor, the Caſe was, Hugh Payne 
and Deborah Bullock May 17116 gave Bond to Mary Tirrel for payment of 
120 J. In 11271 Mary Tirrel aſſigu'd a Bond to Rachel her Daughter the 
Petitioner ; Hugh Payne and Deborah Bullock both died. Hugh Payne 
died inſol vent. Deborah Bullock left a conſiderablè Real Eſtate, which 
devolv'd to Hugh Payne her Grandſon. Hugh Payne the Grandſon enter'd 
and fold Part of the Lands, and after became a Bankrupt; his Affrgnces 
were in Poſſeſton of the Lands that were Deborah Bullock's, «unſold by 
Hugh Payne the Grandſon. Petitioner thereſore pray'd that thoſe Lands 
in the Hands of the Aſſignees might be liable to the Bond Debt of Deverah, 
preferable to the general Creditors of Hugh Payne the Grandſon. It was 
infiſted for the Petitioner, that ſince the Star. 3 & 4 NM. & MM. cap. 14. 
od fraudulent Deviſes, Lands in Hands of Deviſees are made liable to Bond 
Debts, as in the Hands of the Heir, and here the A//gnees ſtand in the 
Place of the Bankrupt, and ſubject to the ſame Equity, and the Bank- 
ruptcy and Aſſignment is no Alienation bona fide Within the Face 
7 F | all 
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and Intention of the Statute, and the Caſe of Executors becom! 
 Bankruprs, having Aſſets remaining in Specte is common, and al; We 
held the Creditors of Teſtator to have a Preterence, But it was inte 
e contra, that there is no Specihck Lien. The Atſignment is an Alk. 
nation, and the Cale of Executors differs; Executor is look d upon ß 
a Truſtee. Ld. Chancellor ſaid, this is a Point of too much Ditlicul, 
to determine in this ſummary Way. Let the Petitioner bring Bill 5, IF 
Eaſter Term, and ſtay ſufficient of the Eſtate in the mean Time in th: IE 
Allignees Hands. MS. Rep. Trin. Vac. 1733. Ex Parte Warte. 
& UX. ” | Wo 
13. Upcot a Merchant mortgaged Lands to W for 1157 5. and after 
ort gag cd the ſame together with other Lands to Hotwell, as a Collateral $, Mb ; 
rity for 5001. due by the ſaid U. to H. ty Bond, and about 10 Days a.. 
wards UV. was declar'd a Bankrupt. Parc of the Premiſſes were ſold 1; 
10501. and the Money paid ro W. but the Commithoners retuting tot 
the Reſidue, and the Aſſignees refuſing to ſatisfſy the Demand of HH 
to admit him to have any Share of the Bankrupt's Eſtate, he petition; RE 
Jer a Sale to be made of the Reſt of the mortganed Premiſſes, and the Hu 
to be applied towards the Diſcharge of the Demands of M. and kimnſcir, mi ME 
in Caſe of any Deficiency, then to be admitted a Creditor on the faid Ba. 
rupt's Eſtate, for what fpould remain due after ſuch Sale and Applications; WE 
aforeſaid, and to ſtay any Dividend in the mean Time, \V hereupon te 
Ld. Chancellor, upon hearing Counſel, referr'd it ro the Commiſion. WI 
ers to take an Account of what was due to W. and H. reſpectively, tor Y 
Principal and Inte: it on their reſpective Mortgages, and ordered, tha WE 
ſo much of the {aid mortgaged Premiſſes as remain unfold, to be fold 
the beſt Bidder, and che Montes ariſing to be applied the Diſcharg: WE 
of all Principal and Intereſt due to the faid W. in the firit Place, ail 
then of the ſaid H together with his Colts of Application, by Petitin 
to this Court to be ſettled by the faid Commiſſioners, and in Caſe th: 
Petitioner and Aſſignees ſhould differ about the fame, and it the fame 
| ſhould not prove ſufficient to pay the Petititioner his Principal and ln. 
tereſt and Colts as aforeſaid, then the Petitioner to be admitted a Cre. 
ditor tor ſuch Dehciency, and be admitted to a Dividend &c. for the 
ſame; And that the faid W. and H. be examined touching the 4. 
count, and to produce upon Oath all Deeds, Books of Account, al 
Vouchers, &c. MS. Rep. 31 May 1937, upon the Petition of Mm. 
Holwell of Exeter Eſq; 5 1 
See(T)pl. (Y) Diſtribution to whom; and how. In Caſe of 
25, 26. | „„ 


Partnerſhip. 


On a joint 1, LOINT Debts are to be out of the Joint Stock fiſt, and if thei 
Commiſſion be an Overplus, then that ought 7o be applied to pay particus 
of PantruÞlcy Debts of each Partner; But if there be not enough ro pay all the Joi 


Ti } a e g 
Takes ſe. Debts, and if either of the Partners ſhall pay more than a Moiety of it 


parate Cre= Foint Debts, then ſuch Partner is to come in before the Commiſſionets 
a re of the Bankrupts, and be admitted as a Creditor for what hes {ail fo pd 
cone in. over and above his Moiety. 2 Chan. Rep. 226. 34 Car. 2. E. of Craven & 


come in, a 8 8 b 
for the joint al' v. Knight & al'. 
Effects are | : | | | K 
to be applied, firſt to pay the Partnerſhip Debts, and then the ſeparate Debts; and the ſeparate E. 
fects to pay firſt rhe ſeparate Creditors, and afterwards the Partnerſhip Creditors ; Per Cowper Chancel- 
lor. 2 Vern. 506. Mich. 1715. Crowder's Caſe. Was's Rep. 326. S. P. per L4. Cowper. 
S. P. 2 Wms's Rep. 500. by Ld. C. King, Mich 1728. Ex Parte Cook. 3 
; 2. .. 
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Bekker; &. embeggles and waſtes the 


tore the drawing of theſe Notes, 


Ex Parte Crowder, 
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Two Partners in Trade put in each: 214 equal Stock, and agreed A 7 
ty Covenant, that the Stock ffoouid pay the 'Debrs of the by CR added, How 


and neither of 7 their ſeparate Debts fhould charge the Stock, but only his the ſeparate 


S Creditors 
own Eſtate, or to that Effect. They both became Bankrupts, and a could have 


Commiſſion againſt them both; ene of them owed ſeparately more than the other Title 


—— — — 


other. The Queſtion was between the ſeparate Creditors of each Bank- than thoſe 


d 
krupt, and the Creditors on Account of the joint Stock; for theſe eee roi 


they claim? 
would exclude the ſeparate Creditors from charging the joint Stock 1 


„did. 
but that it mould fatisty the Stock-Debts. But the Lord North was ot 


a contrary Opinion; tor the Covenant of the Partners cannot bind any 
of their Creditors, but only themſelves. 2 Chan. Caſes 139. Paſch. 
55 Car 2. 27. Ld. Craven v. Widdows. 


N. F. and G. where Partners together in the Trade of a Dry- 
Fomnt-Stock, contracts private Debts, 
aud becomes d Bankrapt, The Commiſſioners aſſihn the Goods in Part- 
nerſhip. Bill by R. the Plaintiff for an Account, and to have the 
Goods fold to the beſt Advantage; and inſiſted that out of the Produce 
ot the Goods, the Delis owing by the Foint-Trade ought to be paid in the 


firſt Place, and that out of G's Share Satisfaction muſt be made for what 


G. had waſted or embezzled ; that the Aſſignees could be in no better a 
Caſe than the Bankrupc himſelt, and were intitled only to what his 
Third Part would amount unto clear after Debts paid and Deductions 
for his Embezzlement; and the Court ſeemed to be of that Opinion; 
but ſent it to a Maſter to take the Account and ſtate the Caſe. 2 Vern. 
293. pl. 283. Trin. 1693. Richardſon v. Goodwin & al. 
9. II One or more of the Foint Traders becomes Bankrupt, his or their 
Proportions only are athignable by the Commiſſioners to be held in Com- 
mon with the relt, who were not Bankrupts; At Niſi Prius before Holt. 
12 Mod. 446. Paſch. 13 W. 3 B. R. Anon. 
5. Trov er tor Three Bank Notes, which were payable to 4 and Co. and 
upon the Trial it was objected that the ſole Incereit of theſe Notes was 
nor in A. alone &c. and that A. had once a Partner, one J. who died be- 
and fo his Executors having not re- 
the Partnership were (till intereſted in all Things relating to 
their Trade. And J. Powell held that this was true enough, ſor Prima 
Tacie the Execiitors of F. ſpall be takento continue in the Par 2 2 till they 
renounce it, and no Renunciation being made out in this Caſe, bur ſome 
ot rhe Executors having proved the Will, they were intereſted i in theſe 
Notes too, though they never acted 1n the Trade. Per Pow ell J. So- 
merſet Athzes, 5 Ann. in Arthur's Caſe. : 
6. Seperate Creditors allowed tro come in under a Foint Commiſſion On a ſont. 
gain. Two Partners ; bur the Joint Effects are to be applied, firft to pay Commiſſion, 
the Joint 
the Partnerſtip Debts, and then the ſeparate Debts; and as ro rhe ſe— Creditors 
parate Effects, firſt, the ſeparate Creditors, and alter the Partnerſhip are firtt to 


Creditors, are to be paid out of the fame. 2 Vern. 706. Mich, T7 th... comet on 


the Part- 
| WIEN nerihip 
Efiecte, und if there remains a a Surplus, then the ſeparrte Greduors are to be admitted. 3 Wins's 
8 25 Hill, 1729. Horſey's Caſe. - | | 


7 If a Joint Commiſſion of Bankruptcy iſſues out againſt Thin Joint 
raters, it was queitioned, if ſeparate Creditors may come in under 
it? And that they may, it was argued, That if there are Two ſoint 

raders, and one becoumes Bankrupt one Day, and the other the next Day, 
ad a Joint Commiſion is taken out, different Relations mutt be had un- 
der the ſoint Commiſſion with regard to the different Times of th? 
Bankruprev., and rhe Diſtribution under it muſt be the ſame, as it {epa- 
rate Commitlions had been taken our. For in borh Caſes che Joins 
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Fund is primarily applied to the joint Debts, and the ſeparate Fund to 
the ſeparate Debts, and then in an Average to the Joint Debrs & vice 
verſa. So are the Orders in the Court of Chancery in the tollowing In. 
ſtances, Vix. A. and B. were Partners, but the Partnerſhip being 
_ diflolved, and A. ſetting up tor himſelf became Bankrupt, and a Com- 
miſſion itlued out againſt him, and then B. failed, and a Commiſſion 
iſſued againſt him, the Joint Creditors were admitted to prove their Foint 


Debts under the ſeparate Commiſſions, and cites 22 Jan. 1738, the Caſe 


of Stephens v. Brown and Adlamb. And that 22d April 
1729, it was ordered, that the joint Eſtate thould go to the Joint Cre. 
ditors, and the remaining Part of the Joint Eſtate, which reſpectively 


belonged to each, ſhould go to their ſeparate Creditors upon a Foint | 


Commiſion ſued out againſt the then Detendants, and cited I)8r{fy b. 
Meyham and Hepham. —— And that 2 Geo. 2. in C. B. two be- 
ing Joint Obligors, and after Bankrupts, ſeparate Commiſſions were ta- 
ken out againſt them, and the ſeparate Commiſſioners refuſing to let in 
the Obligee, he brought an Action againſt one of the Obligors, but the 
Detendant having got a Certificate under the ſeparate Commilſſion was 
diſcharged, Matthews v. Aland. Which proves that Joint Creditors 
may come in under ſeparate Commiſſions, and by the fame Reafon, ſe- 
parate Creditors may come in under a joint Commiſſion, and the Law 
being ſo, every Aſig nee may recover by ſetting forth the ſpecial Matter; 
and beſides, if the Afiguce of the other Part will not join, he may be 
ſummoned and ſevered. And the Court thought the lait Cafe cited 


came fully to the Point of the principal Caſe, and therefore inclined to 
give Judgment accordingly ; Sed adjornatur, Gibb. 282. Paſch. 4 Geo. 


2. B. R. Grace v. Heyham. 


— —— ——— 


Crown. 
Ms. Rep. 1 N a Scire Facias on an Extent, the Caſe was this. Dixon, 2 
Hill. $ Ann. Receiver General, as Principal, and George Newell and Joſeph 


in the Ex- Newell (as his Securities) became bound to the Queen in 23000 |. Upn 
chequer, the this Bond an Extent Iſſues againſt the Body Lands and Goods of G. 
1 Newell and J. Newell, dated 3 December, and upon the 8 December an 
Iriqlliſition was taken upon the ſaid Extent, whereby it was found that 
_ the Defendant Arnold was indebted to Gorge Newell in 109 l. 12 S, Upon 
the Return ot this Inquiſition, a Scire Facias is ſued out againſt Ar- 
nold, and he comes in and pleads, that upon the 2d of the ſame De- 
cember E. Newell becams a Bankrupt, and that thereupon a Commiſſion 5 
Bankruptcy iſſued, and that Proceedings were had thereupon according 
to the ſeveral Statutes made concerning Bankrupts, and that 6 Decenibel 
G. N. was found a Bankrupt, and that thereupon the Commiſioners 
aſſign d over his Eſtate and Effects to one Taylor, ſo that he the Defendant 
was not indebted to the ſaid &. N but to the Aſſignees of the Commiſſion © 
Bankruptcy. Upon this Plea, the Attorney General demurrs, and ſhews 
tor Cauſe two Things, 1ſt, That it was not ſet forth what Att of Ban- 
ruptcy the ſaid G. Newell had committed; and, 2dly, That he had ad 
ſet forth the Commiſſion, and that the Commiſſioners had adjudred and di- 
clared G. N. to be a Bankrupt, and that the Plea amounted to the General 
Iſue. The Barons deliver'd their Opinions Seriatim. 5 
"And Baron Lovell ſaid, that the Plea in this Caſe was naught, iſt, 


Becauſe the Detendaar had not ſet our what Act of Bankruptcy Gong 
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ell had committed; for this being in the Caſe of the Crown, it is not 
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Creditor and Bankrupt. 


„ 


alicient to ſay only, that ſuch a Day G. N. manifeſtly became a Bank- 
-upt, though this Sort of Pleading to bar a Subject may be good 


E --curh, a Plea to a Common Intent being good, but in Caſe ot the 


Crown it mult be certain; and, 2dly, Becauſe he had nor tet forth 


ners are to proceed upon the Starutes, and they ought to bring che 
party within the Extent of the Acts; and of this Opinion was Ward 
Ch, Baron. | „ 5 

Bur Baron Lovell obſerv'd, that there was another Fault in the Plea, 


ecauſe in ſerting out the Aſſignment it was not pleaded with a Profert 
A \ LOI e 5 8 | 
(un. 


Baron Price held, that the Pleading was ſufficient. As to the firſt 


Cauſe uſſign'd, he ſaid, that the old Precedents in the Caſe of Bank- 
E ripis, did fer forth all the Proceedings, as the Petition, the Granting | 
ot the Commithon &c. and what was done thereupon, but the Prece- 
Agents of late were otherwiſe, and they do not ſet forth any Particulars, 
ut only in General, that ſuch a Day he became a Bankrupt. Lut. 104. 
In an Aſſumplit by Aſſignees of Coinmithoners of Bankrupts, the ſhort 
ay is now only uſed, when a Perſon is declared a Bankrupt by Com- 
mitlioners, it is not any way material; For on an Iſſue whether a Man 
be a Bankrupt or not, though a Particular A of Bankruptcy is aſfign'd 
the Plea, yet any other At of Bankruptcy may be given in Evidence. 


The Judgmenr or Declarations ot the Commiſſioners is no Evidence 


in a Trial, and conſequently it cannot be material. Bur now as to the 
Matter, whether this Matter ought to be more particularly ſer out in 
the Cate oft the Crown, he did not think it neceſſary, tor by the ſame 
E Realon that one Act of Bankruptcy ought to be ſer forth, all the Acts 
ot Bankruptcy ought to be fer forth; and the Act of Bankruptcy, or 
de Declaration of the Commifſſioners, is not anywiſe material, neither 
I tany Evidence. As to the 2d Exception, that this Sort of Pleading 
p :4ntcd to the General Iſſue, and that, though this Sort of Pleadin 
might be good in the Declaration, yet it is not good 1a a Plea; he 
| 121d, that a Declaration required more Certainty than a Plea. Co. Litt. 

| 303. Ina Declaration every Thing mult be atirm'd particularly. Now 
as to the ſaying that he was indebted to Taylor, and not to the Crown, 
| whether or no this amounted to the General Iſſue; he faid, that to make 
| 2 General Iſſue, they thould have gone into a Particularity, but here 
| this is done not full enough. By 21 Jac. cap. 4. it is enacted, that 
benſoeyver the King, and ſuch from under whom the King claims &c. 

TE f . >. \ 
bath been, or ſhall be, out of Poſſeſſion for twenty Years, aud thall not 


&c. have taken the Profits of any Lands &c. within twenty Years be- 


tore the Information or Intruſion to be brought to recover the ſame; 


the Defendant &c. may plead the General Iijue, it he &c. think fit, and 


mall not be preſſed to plead ſpecially ; and where any Information ot 
latruſion may fitly and aptly be brought on the King's Behalt, no Scire 


F:ctzs ſhall be brought whereunto the Subject thall be forced to a Spe- 
cial Pleading, but the Party was before obliged to fer forth his Title. 
Where a Man would take Advantage of a Matter pleaded that amounts 


to the General Iſſue, upon a Demurrer, he mult athgn it tor Cauſe. _ 
1 Cro. 146. Ward v. Blunt. Baron Bury was ot the ſame Opinion, 


that the Pleading was good. 5 | 
The Queſtion of Law in rhis Caſe was, W hat Operation this Extent 
nad, and whether or no the Goods and Chatrles of G. Newell were not 
bound from the Teſte of the Writ of Extent? As to this Point it was 
:clolved per tot. Cur. that Judgment ſhould be given tor the Queen. 
Baron Price argued, that it is agreed of all Hands, that in Caſe of 
n Execution for a Subject, whether it be an Elegir, or Fieri Facias, or 
E an 
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Creditor and Fankrupt. 


an Extent, the Goods and Chattles of the Party were bound from g. 
Teſte of the Writ, before the Statute of Frauds and Perjuries, by hir 
tue of which Statute, the Property of the Goods of the Party aging 
whom a Writ of Execution is ſued out, is not bound, bur fromm ths 
Time that ſuch Writ is delivered to the Sheriff &c. to be executed 
But this Statute does not extend to the Caſe of the Crown. On an Ex. 
tent on a Statute acknowledged according to 23 H. 8. when a Liberate 
is ſued our, and the Goods are delivered by the Sheriff, according 9 
the Appraiſment in the Extent, the Goods of the Party are fo bound 
hereby, that he cannot either give, ſell, or diſpoſe of them, neither can 
he forteit them, nor can they be diſtrained tor Rent. The Liberate 
here has Relation to the Teſte of the Extent, though the Extender 
had no Right in the Goods until the Liberate, 1 Cro. 148. Jones 202. 
Audley v. Halſey. The Writ to ſeiſe does not give a Property, but ir 
is only a Protection from the Crown to have the Goods delivered over 
to the Party, the Liberate is but a finiſhing of the Execution. There 
is inch a Lien upon the Goods from the Teſte of the Execution, that 
it the Party die, or aflign away his Goods, the Sheriff may execute the 
Writ againſt the Executor, or againſt the Aſſignee, Rolls Ab. 896. The 


Intereſt of the Goods is bound though the Property be nor transferred. 


See Keb. 930. 932. Bailey againſt Bunning. Sid. 271. 1 Lev. 173. 
Now 1t will be hard to vary this in the Caſe of the Crown, or to 
make a Conitruction to leſſen the Prerogative of the Crown. 
Ot Extents there be ſeveral Sorts, foi ſome are general to ſeiſe Bod 


Body, Land and Goods, ſome have a Commitſhon them to find Debrs 


by Inquiſition, or otherwiſc, ſome are to ſeiſe into the Queen's Hands 
until rhe Debts are ſatisfied, and ſome of theſe Extents are to fell the 


_ Goods of the Party, and others are that the Goods ſhould not be fold 


bur by Order from the Court. But this is only as a Check upon the Off. 
cer, not but that the Crown hath the Property. e 
In Cale of a Statute Staple, according to 2 E. 3. cap. 8. the Goods 


of the Party are to be ſeiſed and delivered to the Party; now this 


gives an immediate Property. But in Cate of a Statute Merchant thus 
is not ſo, for there goes firſt, Proceſs againſt the Body, and then upon 
a Return of a Non eſt inventus, or a Mortuus, there goes an Extent a- 


gainſt the Lands and Goods. This muſt be much ſtronger in the Cate ol 


me Crown; „ FF 
Executions for the Crown have Relation to the Time of the Execu- 
tion awarded, and the Goods and Chattles of the Party are bound 


from that time into whoſe Hands ſoever they come; 2 R. Ab. 157. 


171. Sir George Fleet wood's Cafe. : 

In Dyer 67. Stringfeſlows Caſe, Stringfellow ſued a Writ of Ex- 
tendi Facias, out of the Chancery, to have Execution of a Statute 
Staple againſt one Browneſope, and takes the Goods accordingly, and 


ſeiſes them into the Kings Hands, but there is no Liberate. Then 


there comes a Prerogative Writ out of the Exchequer, rehearſing che 
King's Prerogative, that he ought to be ſatisfied his Debt, and com- 
mandivg the Sheriff to levy upon Browneſope a Debt of 500 J. which 
he owed the King, and it he had nor ſufficient to extend his Land, and 
this Writ was delivered to the Sheriff after the Day of the Return ol 
the firſt Writ, but the firſt Writ was not returned at the Day. And 
the Sheriff hereupon returned the Special Matter, and it was held in the 
Exchequer, that the Sheriff ſhould be amerced if he would not amend 


his return (i. e.) Return that he had ſaved the King's Debt; for the 


Property of the Goods was not in Stringfellow, before that the Goods 


were delivered to him by Virtute of the Liberate. 


There is a very ancient Statute, 25 E. 3. 19. reciting that foraſ- 


much as the King had made ProteQions to diverſe Perſons which 
| : were 
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reditor and Bankrupt. 

were bounden to him in ſome Manner of Debt, that they ſhould not 
be impleaded ot the Debts which they owed to others, till they had 
made Gree to the King of that which was due to him by Reaſon of his 
Prerogative, and ſo during ſuch Time no Man hath uſed, or durſt im- 
plead fuch Debtors, whereby it is aflenred and accorded, that notwith- 
ſtanding ſuch Protections, the Parties which have Actions againſt their 
Debtors ſhall be anſwered in the King's Court by their Debrors, and if 

adgment be thereupon given for the Plaintiff, the Execution of the ſame 
judgment thall be put in Suſpence, till Gree ſhall be made to the King 
of his Debt. And if the Creditors will undertake tor the King's 
Debt they ſhall be thereto received, and ſhall have Execution of the 
Debtors of the Debt due to them, and allo thall recover againſt them, 
as much 28 they ſhall pay to the King for them. „ 

As to the Objection that this Caſe differs from the common Caſe of 


Extents for the Crown, for that here is a Debt found which is in a 


third Perſon's Hands, the Extent has bound the Money, Goods, and 
Chattles of the Party himtelt, but not the Debt in the Hands of 
Arnold. | es VVA 
Now, this Debt in Arnold's Hands is a Chattle, though it be but a 
Choſe in Action, which in the Caſe of a Subject is not aſſignable nor 
liable to any Execution; But in the Caſe of the Crown it is aſſignable 
and liable to Execution. But it is ſaid, that this is not the Chattle of 
George Newell. Vid. Stamf. Prerog. 45. 17 E. 2. cap. 16. under 
the Word Catalla are only comprehended Leaſes for Vears, the Iſ- 


4 ſues and Profits of the Lands of thoſe that fly tor Felony, until ſuch 
= Time as they ſhall be attainted, and acquitted, and of Clerks convict, 


until he has made his Purgation, Emblements growing upon the Ground 


at the Time the Forfeiture of the Goods firſt began to take Place, a 
E Right of Action to Goods, as where Goods are taken away wrong- 
E tully from a Felon, or where one is indebted to a Felon by Ob- 


ligation, or is accountable to the Felon for any Receipts or otherwiſe. 
This Statute of E. 2. does not give any Thing, but only thews what 
ſhall be forfeited. Under the Word Catalla are ſometimes taken, 
Goods which the Felon has no Property in; as if a Man delivers 
Money out of a Bag or Corn out of a Sack to one to keep, who is atter- 
wards attainted of Felony, the Money or Corn in ſuch Cale is forſeit- 
ed; Stat, Pr. 45.: 6. 6 H. , 9: 2.510 , 5 

It was objected, that it was not the Extent, but the Inquiſition that 
bound the Goods. Bur it was anſwered, that the Inquitition was only 
an Act in purſuance of the Extent, and imply'd within the Extent itſelf. 


It is an Inquiſition of Information and Inſtruction only, and not of In- 


titling. It has ſuch a Relation to the Extent, that the whole together 
makes but one Execution. Suppoſe that there ſhould be an Extent and 
no Inquiſition at all ſhould be taken upon ir, but the Sheriff ſhould re- 
turn that he had ſeis'd the Debt; this would have been good, though 
the Debt were in the Hands of a third Perſon; now, it this be ſuffici- 
ent Grounds for you to bring an Action for the Crown, the Inquitition 
is not material. It is but an Inquiry to find the Debt, but when there 


is an Inquitition it is fuller and more entire And there is a Miſtake in 


the Conclution of the Plea Abſque hoc, that the Detendant was indebt- 
ed to the Queen tempore Inquiſitionis; For it thould be that he was not 
indedted to the Qucen ar the Time ot the Teſte ot the Extent. 

If there be a Difficulty in making this Relation, the Inquiſition finds 


Extent, bur in purſuance of the Power of the Extent. It is but a bare 
Information, and it doth relate to the Extent. An Inquiſition upon an 
Elegit relates to the Elegit ; So a Bargain and Sale inroll'd, relates to 
the Date of the Bargain and Sale. So if a Feoffment be made with a 
Letter of Attorney to deliver Seiſin, and after an Aſſignment is made 


oy Commithoners of Bankruptcy, and then Livery is made, this mall 


relate 
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Creditor and Pankrupt. 


relate to the Feoftment ; tor all is but one Conveyance. It Goods t 


bail'd or fold upon Condition, and the Batlee or V endee becomes Eu 
rupt, and the Commiliioners aſſign his Eſtate and Effects, and then the 
Condition is pertorm'd, this over-reaches the Bankruptcy. _ 

It was further objected, that it would be of dangerous Conſequence 
that Extents ſhould over-reach the Debts which are to be dittrtbince] 
among the Creditors. But it was anſwer'd, that an Extent was a Mar. 
ter of Record, whereof every Perſon ought to take Notice. When an 
Inquiſition is taken, though it be 100 Miles oft, it is no more than the 


Extent itſelf. Bur it was ſaid, that without this Proceeding it might 


be of great Damage to the Crown ; tor Traedelmen may commit an AG 
of Bankruptcy in a covenous Manner, and ſo as it cannot be known, 
it was done in this Caſe ; for here the Creditors were very quick, and 
a Commiſſion of Bankruptcy was taken out before the Inquiſition wis 
taken, and it was their Intereſt to deleat the Extent, fo that the Day. 
ger attends the Crown more than the Sadject. The Perſon indebted is 
not any way prejudiced; tor it is the fame Thing to him, waerker he 
pays the Money to the one or to the other. ; | 
The Act of Bankruptcy itſelf does nor bind the Property, but that 
continues in the Bankrupt until the Aftiyncyur is made, 3 Keble 616, 
In Debt on an Obligation the Detendauc pleaded, that before the Action 
brought, the Plainrift became a Bankrupt ; to which the PlatatiF de- 
murred; and per Gur, the Plea is ill, and until an Altigiment, the 
Debtor is detenceieſs. Payment of a Debt to a Bankrupt veior: -! 
Commithon tucd our, is good enough, and ſo it is betore his Leu: 2 
allizn'd. Andrews v. Spicer. By 1 Jac. cap. 15 S. 14. No Debtor ot the 
Bankrupt ſhall be endanger'd tor the Payment of his their Debts 
truly and bona fide to any ſuch Pankiupr, before ſuch time as he {hall 
underſtand, and Know that he 1s become a Bankrupr. „ 
Now in this Caſe Arnold could not be damaged; for he did not 
| know that Newell had committed an Act of Bankruptcy, but after 
he had Notice of the Bankruptcy, it was equal ro him whether he 
paid it to the Queen, or to the Aſſignees of the Commithoners, 


- 


Belides the Crown is taken Notice of in 21 Fac. cap. 19. &. 10. It is 


thereby enacted, that if it ſhall happen, any of the Lands, Tenements, 
Goods, Chattles, Debrs, or other Eitate of any Bankrupt, to be ex- 
tended, after ſuch Time, as he, or ſhe, is become Bankrupt, by any 
Perſon or Perſons, under Colour or Prerence of his or their becoming 
an Accomptant, or any ws d indebted to the King, his Heirs, or 
Succeſſors, it thall be lawtul to and ior the Commiffioners to exa- 
mine upon Oath, whether the ſaid Debt was due to each Debtor, or 
Accomptant, upon any Bargain or Contract originally made between 
ſuch Accomptant and the ſaid Bankrupt, the ſaid Debtor and Accomp- 
tant, and his or their Servants, and if ſuch Bargain or Contract was 
originally made to and with any other Perſon or Perſons, then rhe {aid 
Debtor or Accomptant, and tor the Uſe and Truſt of any other Perſol 
or Perſons. The Commithoners, or the greater Part of them, may 01- 
der and diſpoſe of all ſuch Lands &c. Goods, Chattles and Debts, 
ſo extended as aforeſaid, to and for the Uſe of the Creditors &c. And 
this is now, as if it had ſaid, that where a Man ſhall be a Bankrupt be- 
fore ſuch Time, as that there is an Extent ſued out for a juſt and true 
Debt, the CommilſioSers thall not intermeddle with, nor ſell the Goods, 
there being ſuch a Lien upon the Extent, ſo that upon the whole, the 
Miſchief and Inconvenience will be on the Part of the Crown. judgment 
for the Queen, Per Cur. 
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| (Aa) Partners. Where one is Bankrupt. How the | 
i - other ſhall be charged &c. 


I. And S. were two joint Obligees; S. became a Bankrupt, and the Ley F7. 


Je Commiſſioners «//z7ned the Debt to B. the Plaintitt, the Co- ae ag 
oblige, (being himſelf a Creditor) for the Benefit of himſelf and the Finch, that 
other Creditors ; the Queſtion was, whether this was a good Aſſign- B. may bring 
ment? Per Windham |]. if there be two Obligees, the one cannot re- A 1 
1 0 | ' ; . . * > y ; 1 
icaſe the other, becauſe a Thing in Action; And per T'wiſden J. the tar Thi, vs 
Statute faith, that the Aſſignee thall have the fame Action; but here the only 
the Bankrupt cannot have an Action without the other; Adjornatur, Method to 
Raym. 6. Hill. 12 Car. 2. B. R. Boylſtone v. Radclitte, g c my 

| ebt; for 
tit bad been aſſigned to another, he alone could not bring Action for the Motety, and the Action | 
mult be brought by the Aſſignee, by the Statute, in his own Name, as before the Bankruptcy it ought | = 
to be brought in the Name of the Obligee, and now all the Intereſt is in B. the Obligee, one Motery 
in his own Right, and the other Moiety for the Advantage of the Creditors, and therefore he alone 
{hall maintain the Action in his own Name, he being Obligee as to one Moiety, and Aſſignee as to 2 
the other, and all one and the ſame Perſon, and therefore to be ſued by him alone; For after the Aſ- | | | 
ſignment it cannot be ſued by him and S. and to this Windham J. inclined ; bur no one being ready 
on the Part of the Defendant, Adjornatur. | | 2 1 


2. ones moved, that one who was Partner with his Brother a Bank- 


00 rupr, being arreſted, might be ordered to put in Bail for the Bankrupt 
hall as well as tor himſelf. Twiſden ſaid, that if there are two Partners, 
and one breaks, you ſhall not charge the other with the Whole, becauſe it is 
nut ex maleficio; But if there are two Partners, and one of them dies, the 
utter Survivor thall be charged for the Whole. In this Caſe you have admit- 
r he ted him no Partner, by ſwearing him before the Commiſſioners of Bankrupts; 
ſo not granted. Mod. 99. Hill. 21 and 22. Car. 2. B. R. Anon. 
It is 3. Action of Trover well lies by the Aſfignee of one Partyuer a Bankrupt 
ents, againſt the other; and fo ruled on a Trial, and agreed now. 2. Keb. 750. 
Xs pl. 3. Paſch. 23 Car. 2. B. R. Thomas v. Day. 5 
any 4. It there are Accounts between two Merchants, and one of them be- 
Mins comes Bankrupt, the Courſe is not to make the other, who perhaps upon 
„ Ol itattig the Accounts, is found indebted to the Bankrupt, to pay the 
exa- Whole that originally was intruſted to him, and to put him for the Re- 
f_ covery of what the Bankrupt owes him, into the fame Condition with 
Ween the reſt of che Creditors; but to make him pay that only which appears 
omp- due to the Bankrupt on the Foot of the Account, otherwiſe it will be for 
t Was Accounts bet wixt them after the Time of the other's becoming Bankrupt, if 
e ſaid any ſuch were. Per North Ch. J. Mod. 215. pl. 1. Trin. 28. Car. 2. 
erfo! „FFF „ N 
Wy. 5. Joint Debts are to be paid out of the Joint Stock firſt, and if there On a joint 
Debts, be an Overplus, then that ought to be apply d to pay particular Debts Commiſſion 
And of each Partner; But it there be not enough to pay all che Joinr Debts, a | 
t be- and if either of the Partners ſhall pay more than a Moiety of the ſoint 7 — ah ſe- 
d true Debts, then ſuch Partner is to come in before the Commiſſioners of parate Cre- 
500 ds, Bangrupt, and be admitted as a Creditor for what he ſhall pay over and Hogs wh 
e, the above bis Vciety. 2 Chan, Rep. 226. 34 Car. 2. E. ut Craven & al v. conte lf. But 
gment Emp, & all. the joint 
| Eſtects are 


to be applied, firſt to pay the Partnerſhip-Debts, and then the ſeparate Debrs ; and the ſeparate Ef- 
tecte to pay, firſt the ſeparate Creditors, and afterwards the Partnerſhip Geditors; Per Cowper C. 
2 Vern 506. Mich 1715. Crowder's Caſe, — — Wrmrt's Rep. 326 &. P. per Ld. Cowper. ——— 
d. P. 2 Wms's Rep. 500. by Ld, C. King. Mich 1525. Ex Parte Cock. | | 


8 6, I 


. . 
— — — 


Creditor and Bankrupt, 


— 


the Aflignees. Cro. J. 105. Mich, 3. Jac. B. B. Bradſhaw v. —— 


SE Er 5 


6. If one or more ot the joint Traders become Bankrupr, his or ih 


54 


Ch. J. 12 Mod. 446. Paſch. 13. W. 3. B. R. Anon. | 

44 3 
J. If there be ſeveral Joint Traders, Payment to one of them is Pax. 
ment to all; So if they all, except him to whom the Payment Was 
made, were Bankrupts, the Payment is only unavoidable as to his Pre. 
portion. At Niſi Prius Coram, Holt Ch. J. 12 Mod. 447. Palch, 12 
W. 3. B. R. Anon. 5 1 


COT . — 2 — 


ä — — — 


(B. a) Creditors. Inter ſe. 


i. TIF a Trader, being indebted on Simple Contrat?, pledges Goods for 
the Payment, and promiſes Intereſt, ſuch Creditor hall have lu- 
tereit even between the Act of Bankruptcy and the Commithon ; and 
for Deli on Specialty, the Creditor ſhall have Intereſt as well between 

the Act ot Bankruptcy as before. Trin. 1916. Croſly's Caſe. 
2. Clerk of a Commiſſien in the Preſence of the Perſon at whoſe Inſtance 


he ſued out the Commiſſron, ao other Perſon being by, opened a Scrutore, and 


took ont ſeveral Papers, aud inade a pretended Sale ; ordered to be ex- 


amined on Interrogatories, and pay the Real Value of the Goods, and 
to be removed from the Clerkſhip. 


Select Caſes in Chancery in Lord 
King's Time. 45. Trin. 11 Geo. Mozene &c. Creditors of Abraham. 
3. A Mortgagee {hall have his Interęſi run oh upon a Bankrupt's Eſtate, 
becauſe he hath a Right in Rem, but as to other Intereſt, it ccaſeth on the 
Bankruptcy. Per Ld. Chan. King, 18 July 1729. 85 


— 


0 O F 3 4 


— — Las ** TE 


Actions by Aflignees; and Plead- 


(C. a) Suits and 
. ings, &c. 


x ae. 1-cad; i. . 

= - 1 have Power to allign, or diſpoſe all it: 
Debis ane to, and for the Benefit of theBankrupt, to the Uſe of the Creditors, 
and the ſame Diſpoſition of the Debts ſhall veſt the Property in the Perſons 


to whom it ſball be aſſigned by the Commiſſioners, as fully, as if the Bond, 


Judgment, or Contrath, where upon the Debt ſhall ariſe, had been made i» 


the Perſons to whom the ſame ſhall be affigned ; and after ſuch Aſſignment, 


neither the Bankrupt, nor any other, to whom ſuch Debt fhall be dite, (pal 


have Peer to recover the ſame, nor to make a Diſcharge therenf ; neithe 


ſhall the ſame be attached as the Debt of the Baukrapt, or [uch other Per- 
ſon; but the Party to «bom the ſame ſhall be affiened ſhall have Remedyto t- 
cover the ſame in the Name of the Perſon, to whom the ſame ſpall be aſſign 
ed, or ordered, as the Party himſelf might have had. | | 

2. Allignees may ſue Actions in their own Names for the Debts due 


to the Bankrupt ; tor they are transferred by Act of Parliament, but 
yet it is a Debt upon Record; But as in Debt upon a Contract, Defen- 
dant might have waged his Law againſt the Bankrupt, ſo he may againſt 
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ian allignee, Wager of Law did lie; adjudged for the Deten- 
anat. Cro. C. 187. pl. 6. Paſch. 5 Car. B. R. Morgan v. Green. 
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Y 8 che Plaintiff being a Creditor; it was inliſted that by the Aſſign- ſignee Nall 
eat chis is now quali a Debt on Record, and the Plaintiff enabled not have 
this Suit by Act of Parliament, and that Ley-gager lies not; but re- 
E lcd the Action did not lie; for that Debt upon a ſingle Contract the Dettee 
ies not againſt an Executor or Adminiſtrator; and that the Aſſignment himſelf had, 
E > che Commiffioners of Bankrupts did not alter the Law, but that which was 


2 l N 2 — 
Creditor and Bankrupt. 111 
55 A Bankrupt ind bed to A. in 201, and to B. in nol. hath a Debt 
1. 10 4414 on a Bond of 201, The Court was of Opinion that this Bond- 
ebe may be ned by the Commiſſioners reſpectively to the Creditors 


„ Proportion to their Dcbts, and per Warburton J. when it is fo aſſigned, 
ber may ſeverally ſue for the fame, becauſe che Act of Parliament ope- 


s upon the Aſſignment. Trin 10 Jac, C. B. Godb. 195. pl. 282. 


1. Debt againſt Adininifirator and declared that the Inteſtate was 1n- 29 223 
1 C * . . 2 . -#+ 
120 J. tor Wares ſold, and that J. S. became Bankrupt, e .- 
2 — . f >] . 2 P - . pm 800 0 % Or 
1 was fo adjudged by the Commiſſioners, and this Debt was aſſigned that the At. 


other Re- 
medy than 


* 


by Action 
of Debr, or 
Action on 

e | | ay the Caſe, 
the Lite of the Debtor, and after his Death by Action on the Caſe againſt his Executor; for the 


Em which gives Power of Alignment, does not alter the Courſe of the Law for Recovery thereof 
bier Nature than the Law before allowed, and gives no greater Advantage to the Aſſignee than 
W Gina} Creditor himſelf had. | „„ . „ 


5. Though in Caſe of Bankruptcy it was once held that no Trover lay 


b but on ſpectally tzewing the Bailment before and Converſion meſne, yet 
W i has been ſince held to lie generally; Per Cur. 3 Keb. 294. in pl. 22. 


Fach. 26 Car. 2. B. R. 


6. Atiignecs brought a Bill to have an Account againf the Deten- 


E anc of the Bankrupr's Eftate ; the Deſendant pleaded that he was but a 
ent to the Bankrupt, and likewiſe he had been exainined by the Com- 
Fers upon ihe whole Matter, But the Plea was over-ruled and or- 
E cred ro anſwer. 2 Vent. 358. Mich. 33 Car, 2. in Canc. Anon. 


. Caſe by the Aſjignee of the Commititoners of Bankrupt ; The Defen- Strtzrte ot 


/ 


E Gant pleaded Non aſſinnp/it infra ſex Anaos, Holt mov'd, that the Afhgn. ae 
ment and Promiſe, which give a New Cauſe of Action, are wirhin the 
ix Years, and the Allignee ſhall have a new Six Years, Cur. contra. of O 
The Six Years thall be accounted from the original! Action, and the new he ,, of 
E Promiſe. 1s but a Fiction in Law. 
ment for the Defendant but a Diſcontinuance was granted &&. 
o. Mich. 3 and 4 Jac. 2. in B. R. Aſhbrooke v. Manby. 


WAS pleaded 
to an Aſiznee 


mT I ER RN pri 3 TIES: poi. Bankrup.cv 
The Court inchued to give Judg- 2 1 


Þ N. ' 
Court, that 
the Statute 


J ef Pantruptcy transfers the Right to the Aſſignee, but it is no more than the old Riont aul ich the Bankrupt 


3 


ad betore he had committed any Act of Bankruptcy, and therefore the Aſlignee mult take it in the fame 
E ich: and Condition as the Bankrupt himſelf had it, and ſo it hath been adjudged in the Caſe of 
alen and Plunkett, chat the Aſſignee was in the ſame (as to the Right) with the Bankrupt him- 
et and conſequently, if he was barred by the Statute of Limitations, o mall the Afhgnee, 8 Mod, 


151.152, Frin 9 Geo. Grey v. Bendiſh. | | 3 | 
Though the Aſſignee of rhe Eſfects of a Bankrupt claims under the Act of Parliament, yer asrhe 


Stature Of Limitations might be pleaded againſt the Ban krupt, by the fame reaſon 1t is pleadable 


ainſt fach Aſſignee; Per Ld, Chancellor. 3 Wms's Rep. 144. Mich. 1752. South Sca Company v. 
Wymondſell. | | | | 


9. Notice of the Aſſignment of the Debt is not neceſſary to be given 


A ; 


?9the Debtor be fore Action brought by the Alhgnee for the Debt. Lurtw. 


456. Trin. 4 Jac. 2. Slaughter v. Pierpoint. 


9. In a ſpecial Action on the Caſe brought by the PlaintiF.as Aſſignee bow. J. 2 . 
0: the Commiſſioners of Bankrupts, he need not {ew fr the Perſon be- S. C. but 
| 62ine Bankrupt, Carth. 29. Paſch. 1 W. & M. in B. R. Pepys v. Low. 


no Judg- 
men! or — 
pinion. 
10. In 
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2 I 2 Creditor and Bankrupt. 


Show. 200. 


0-208: SC: | : : . 55S EF Re ID 25 
adiornatur. lupt, upon the Ban kruptcy of Alderman Backwell, in which theſe Af. 


The Ke. Jignees were Leſſors of the Plaintiff in Ejectment, and a ſpecia 
porter adds, Verdict being found, which was now to be be argued, the Attorney. 


——— a. äIni :: •t? trees 
— — 


10. In Hedi ment brought by the Aſlignees of Commilioners of Bank. 


j 


that we General Trevor interrupted the arguing it, lor that the Verdict had . 
5 it hated the Declaration, for it appeared by the Verdict, that the Dei, 


Times, but 70 the Plaintiſt, upon which this Ejectment was brought, was mage |, 
could never the Aſſig nees of the Bankrupt before the Enrollment of the Bargain au 
Oe the Sale, by which the Commiſſioners had aſſizned the Lands to the Lefſors  ;;, 
«cept  pJaintif, and though the Enrollment of a Deed ſhall relate to the Del. 
very ot the fame Deed ro avoid Meine Incumbrances; yer every Bu. 
gain and Sale before Enrollinent is void, and cannot be made good hy 
any Relation, becauſe the Bargainee hath no Eſtate before Eurollinen; 
and it fo, he could not grant any Eitate ; and here it appears, that th; 
Lettors of the Plaintiff had not any Title at the Time of the Demiſe 
upon which the Plaintiff declared; And the Court held this to be af. 
tal Exception. Carth. 178. Hill 2 & 3 W. & M. in B. R. Bennet; 
ine 1 5 I b 5 8 
g tags IT II. Action upon the Caſe by Afjizare of Commitlioners of Bankrupr, 
. 
zs to the „ 5 R | | 
laſt Excop. fendanr's Teſtator, and that Execution remained to be done, and th, 
tion, the Debt was athgned to Plaintiff; and that Goods to ſuch a Value of J eite. 
Court held tor came to Defendant's Hands, Which he converted to his own Ut. 
5 e Atter Verdict it was moved in Arreſt of Judgment, becauſe not {aid tht 
hes „i Commuſſion was obtained upon Petition in Writing as Statute directs; 
Wo ds, and fed non allocatur; tor though Chancery may refuſe to grant a Com- 


} 


F miſſion without a Petition in iting; yet it they will do ic, it hall 
for not vitiate ; and this may be a Supplemental Commuſſion, which require, 
a . ; 


bid. no Petition in Writing ; That it was not {aid in the Declaration, that the 
ſtares the Money vas mt paid to the Bankrupt before the AZ commutted ; but per 
Caſe as 2 Cur ſaying that Execution remained to be made, Jupplies that and Plain 
99 5 o tiff had judgment. 12 Mod. 306. Mich. II W. 3. Turner v. Main, 


brought by the Aſſignees, and Exception was taken, becauſe it wes not ſaid that the Defendant hal 
Notice of this Aſſignment ; But per Holt Ch. J. no Notice is necellary, | 


3 Salk. 59. 12. Indebitatus Aſſump/tt by the Aſſignee of Commiſſioners of Bank- 

Ip G. ruptcy for Gods ſold after Bankruptcy committed, lies, or may bring 
EEE Trover, but not both. 12 Mod. 324. Mich. 11 W. 3. Huſſey v. Fid- 

Oat: | „ 

* Doubt 13. 5 Geo. 2. cap. 30. S. 38. Enacts, that zo Suit in Equity fhail le 

ariſing, 


commenced, by the Aſſignees, without the Conſent of the major Part in Value 
Aſſignment of the Creditors preſent, at a Meeting, purſuant to Notice in the Ga- 
over of a Selle. 15 | | 
Term d | | | | | | 
the Bankrupt was aÞſolute, or by way of Mortgage only; the Queſtion, at a Meeting of the Cred! 
tors for that Purpole was, whether the Aſſignees ſhould bring a Bill ro redeem this Leaſchold El 
tate, or not; But the Majority of the Creditors were of Opinion not to do ir, and the Aſſignees be. 
ing thereby diſabled from doing it by this Clauſe in this Statute, the reſt of the Creditors, who wers 
of Opinion for bringing ſuch Bull, brought a Bill in their own Names againſt the ſuppoſed  Mortgat” 
and Aſſignees of the Commiſſioners praying to be let in to redeem. The Aſſignees anſuered, rh ut they 
were defirous it ſhould be redeemed, but the ſuppoſed Mortgagee oppoſed it. The Que ſtion nos 
was, whether this Bill was well brought? And Parker J. who fat for the Lord Chancellor, thought 
that it was, and that if the 4ſſiznees refuſe to bring a Bill, that is for the Benefit of the Bankruft's . 
tate, any Creditor has a Right to bring ſuch Bill, under Peril of Coſts; and decreed, That the Aſſignees, 
in the firſt Place, have Liberty to redeem, and in Default thereof that the Plaintiffs (the minor Part 
ot the Creditors) ſhall have this Redemption, Barn. Chan. Rep. 30 Paſch. 1440. Franklyn v. Fern 
—— But he ſaid, that in general where the re are proper Perſons to get in the Eſtate of another, ? 
Court of Equity will not ſuffer either the Creditors of the Teſtator, or the Creditors of a Bankrupt, 
to bring a Bill in Equity, in order to get in that Eſtate; But if an Executor or Aſſignees, under à 
Commiſſion, will collude with a Debtor, there is no Doubt a Creditor may bring his Bill in order 
to take Care of that Eſtate, and charge the Aſſignees or Executors with tuch Colluſion. Barnard. 


Ch. Rep. 32. | 
14. WW hci 


ol Ban 
5 : Aſſig 77 C 


. 5 Smith. 


ſerting worth, that the Bankrupt had recovered ſuch a Sum againſt |);. 
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14. W den an Act! on is brought by | an \ Aſſignee under a C ominitfion 
et Bankruptcy, it need not be fet torth in the Declaration how be became 
Iſgsee 2 Barnard. Rep. in B. R. 309. Irin. 6 Geo. 2. Hutchins v. 
Fg 81 with. 
B 15 Where a 0 makes Payment of a Debt to a C reditor, ſoon after 
o PEecomes 7 Bankrupt, and the Cr, mary ad ud Notice on The: Bd ukeuptcy 
at © eh Time he received the Money; the Athgnees under the Comml- 
in ſhall not be allowed to recover the Money back again in an Te 
| [ at, aun hi, but only 1 in an Action of rover. And the Reaſon is 3 
[1:27 they cannot infiſt upon having the Money by Way of Contract, 
ut Tort. Barnard. Chan. Rep. 2 07. Aich. 1745. Bourne v. 


= Won. 


D. a) Power ol Align ness. As to making Divide nds, 


q 1. 5 Geo. 2. cap. 30. Erlons choſen Aſſignees ſhall, after he Expira- 
I 5 770 16 4. lonths, and within 12 Month - 12 

% Time of TD: 7 /uch Cemmil/icity caule 21 Days Notice, to be given 74 
the Gazette, of the Time and Place the. ; 


* * 


," I 
'\ LP Q A 445, 
(Zo! 16 I} En 18 41101 A 
* 


| tend to meer and inake 2 Dividend, at which Time the Credices: 

hae not before proved their es. Ih. 1 50 20 Liberty to rr che 
I une; Hic 5 te £172 r- for. the A it} o a of. 7 2 . 7h . 
I Pulls of Mentality, 2 be at Gut! Iba 3 04 4 {HY EVEFP lauch 1 e EE 


auces ſhall produce Account of their Re eceipts and Pay Mets, and O 
hat ſhall remain out- ſtanding, end hall (if the Creditors preſent require 
8 aint) be examined pom 0. 7th or ſolemn Aſſirmation, touching the 
True of ſuch Account; and the Afignees ſhall be all lowed all juff 7 Allow 
er, and the Commillioners ſhall order h Part of the neat Produc: 
„ 1 7 ſail Bankrupt's E/tate, in the Hands of the Aljtgmees, as they ſpall 
e /it, to be divided amongſt the Creditors. and ft: ul make .. Uch Order for. 
© « Dividend in Writing, and ſhall canſe one Part of ſuch Order to be fled 
4 an the Procgediugs under the Commiſſion, and ſhall deliver unto euch of 
Al = ances A Duplicate of ſuch Order, which Order fhall contain an Ac- 
unt of the Time aud Place of MAKING nch Order, and the Sum Total of the 
oy rs prowl, and the Sum Total of the Money remaining inthe Hands of the. 
au how much in the Pound is then ordered to be paid ; and th: 
5 Yr emees in plitſuance of ſuch Order, and without any Deed of D: itribatioir, 


% e r make ſuch Di vidend, and take Receip;s in a Bock from each 
I C redttor, | 2 
; H. 35. W. ithin 18 Months aſter the iſſuing forth of any ſuch C om- 
Vit i n, the Aſlignees thall make a ſecond Dividend, in caſe the Eſtate 
, not hol arvided pon the firſt, and ſpall caule Notice to be inſerted 
11 te e Claneite, of the Time and Place the ſaid Commiſſioners intend to 
nv tc rake a ſecond Dividend, and tor the Creditors, who ſhall not be- 
dre have proved their Debts, to come and prove the fame; and at ſuch 
©7127 every Atheriee ſhall produce upon Oath or Atimuton his Ac- 
alle, aud What, pon the Balance ſhall appear to be in his Hands, ſha'! 
e Ts of the Commiſſioners be forthwith div ded, D Fond 1 
dei 4 {ail be final, unleſs any Suit ſball be depending, or aiy Part of the 
2 "Pate PBaiiding out, or une, Jome future Eſtate of the Bankrupt ſhall aſter- 
4. 45 come to the Aſſignees, in which Cate the Afjrances ſhall, as ſoon cs 
ay be, louvert ſuch future Eſtate into Money, and {hall within two 
101 ea ae by the like Order of the Commiſſioners, di. ide the lame. 
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3. Com- 


2 


* 


* . nn 2 


Creditor and Bankrupt. 


Vent. 360. 
S. C. and 
the Court 
laid, that he 
is in en le 


— 


3. Commiſſioners of Bankruptcy appoint a Dividend to be made (; 
the Bankrupr's Eſtate; a Creditor under the Commiſſion neglects to receive 0 
the Aſſignees his Proportion of that Dividend; the Affignees after war 
break, and run away with the Dividend that was in their Hands; the 
Creditor ſhall not be allowed to come upon the Bankrupt's Eſtate for 
that Money, but mult take this Remedy againſt che Aſſignees as well 
as he can. Cited by Ld. Chancellor as a Caſe that had been put; Bu 
his Lordſhip ſaid, That Caſe wholly depends upon the Deed of Diſtributiqy 
made by the Commiſſtoners aſcertaining the Dividend; for it no {uch 
Deed of Diſtribution had been made, the Creditor would have been al. 
lowed to have come upon the Bankrupr's Eſtate, and would not hate 


been confined to have taken his Remedy againſt the Aſſignees. Barnard, 


Chan. Rep. 419, 420. Hill. 1740, in Caſe of Smith v. Duke of 
Chandois. = | 


(E. a) Aſſignees. Relation. To what Time their 
5 Ihntereſt relates. 55 


1. F Ommiſſioners of Bankrupt have only a Power, and no Eſtate, and 

to pals the Eſtate, there muſt not only be a Deed indented, but 
the lndenture muſt be inrolled allo, and in ſuch Caſe there is No Relation; 
tor in this Caſe no Time is mentioned within which it is to be done, to 


Poſt, and by that it might extend to Seven or Twenty Years, which would be dar- 


the Statute. 
It would 


gerous, and judgment accordingly. 2 Jo. 196, 197. Perry v. Bowers 


be very inconvenient to admit of Relation, becauſe no Time prefix'd for the Inrolment. Sed Adjorna- 


rur. Skinn. 30. pl. 6. S. C. argued —2 Show. 156. pl. 142. 


Berris v. Bowyer. 8 C 


adjudg'd, per tot. Cur. that Inrolment is neceſſary before any Thing can paſs by ſuch Deed of Aſſign. 
ment, or Bargain and Sale from the Commiſſioners. e 


2. J. H. by Special Verdict appeared to be a Bankrupt, aud was con. 
mitted Two Months in 1651, and recommitted for another Act in 165% and 
then the Term for Years, whereof he was poſſeſſed, was ſold to the Defendant 
by the Bankrupt, and in 1660, the Commiſſtoners ſold to the Plaintiff, The 
Words of the Act are not after he ſhall firſt be a Bankrupt, tor then 
the earlier being a Bankrupt, would after Five Years be a perpetual 
Superſedeas to all Tradeſmen ; but F one has ſold, and then Five Tears 
paſs, without any Act of Bankruptcy, the Purchaſor is ſafe, and no alter 


Act can hurt him; But where the Bankrupt continues in Poſſeſſton, an) | 


after Af is ſufficient to bind the Term; Judgment clearly for the Plain- 


Mod. 93. 
„ 
and the 
Counſel 

ag reed to 
take out a 
Special Scire 
Fiacias, and 
try the Spe- 
clal Matter 
whether he 
be a Bank- 
rnpt or not; 
and the 
Court grant- 
ed it. 


tiff. Keb. 722. pl. 54. Paſch, 16 Car. 2. B. R. Spencer v. Vanacre. 
3. The Plaintiff obtained a Fudgment in Debt, and afterwards becains 
Bankript ; the Detendant brought Error in the Exchequer Chamber, 
and there the Zudement was affirmed, and the Record ſent back into 
B. R. Then a Commitſion of Bankruptcy was taken our, and the Com- 
miſſioners aſſigned this judgment; but the Plaintiff ſued out Execution 
aud the Money was levied by the Sheriff, and brought into Court, and then 
the Aſſignee moved, that it might not be delivered to the Plaintiff, ſurmi- 
ting that the Judgment was atligned to him as before; the Court thought 
it would be hard to ſtay the Money on a bare Surmiſe, and for aught 
appeared it was the Plaintiff's Due. But, however, becauſe it might 
be hazardous to deliver it to him, they conſented to derain ir, ſo as the 


Aſſignee would forthwith tate out a Scire Facias in Order to 5 1 
| | Ban. 
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beld, that e Aſignment was ill, it being ſo long before the Commil- 


Creditor and Bankrupt. 
Bankruptcy, OT otherwiſe that it ſhould be delivered to the Plaintift. 
Vent. 193. Paſch. 24 Car. 2. B. R. Monk v. Morris. „ 

4. Payment by Debtor of a Bankrupt either to the Bankrupt himſelf; Per Cur. 
y to his Creditor before Notice of the Bankruptcy and betore the Commiſ- ment to 
Gon ſued forth, is a Diſcharge againſt rhe Commilſioners, or the Aſlig- nm 
nee; Per Hale Ch. J. and Cur. 3. Keb. 190. pl. 38. Trin. 25 Car. 2. 
B. R. Grove v. Smith. 


177 


void, but it 
no Notice, 

| V | | TR Te or if the 
Party be compelled to pay by Suit, as here, before any Commiſſion ſued out, it is a good Diſcharge. 
And Judgment for the Plaintiff, and anciently, till the Commiſſion ſued out, rhe Debtor ought not to 
re- pay, though he had Notice of Bankruptcy. 3 Keb. 230. Mich. 25. Car. 2. B. R. Prin v. 
Det N | | 


5. If a Man pays Money due to a Bankrupt before Notice, be ſhall not 


be charged for it again; bur if he have Notice, and it be recovered from 
im by Law he ſhall not be charged neither; tor perhaps Nobody will 


take any Commiſſion out againſt him. Freem. Rep. 349. pl. 435. Mich. 
1673. Pym v. Benſon. | e 

6. In a ſpecial Verdict in Trover for 120 1. the Caſe was, P. Skin. 21. 
2 Trader committed an Act of Bankruptcy in 1673, and kept on his pl. 21. S. C. 
Trade till 1611, and then bound his Son Apprentice to F. the Defendant, peak. __ 

; , 8 ; : Was a 

and paid him 120 J. being the uſual Sum given in ſuch Caſes; and in 1679 Trader, 
a Commiſfon of Bankruptcy iſſued againſt P. and he was found a Bank- and flood 
rupt, and 7zhis 120/. was aſſigned by the Commiſhoners as the Mo- upon his 


ney of the Bankrupt in the Hands of F. to the Plaintit, All the Court 5 . 
: : ON Nite ment, as be- 
hon, that the Money was paid, and when there was no Suſpicion of his ing the 


being a Bankrupt, and no manner of Fraud or traudulent Intention King' Ser- 


thereupon 
Was di- 


bound, or to be imagined. 3 Lev. 58, 59. Trin. 34 Car. 2. C. B. en Ne 


Rider v. Fowle. 

TY | Oe 3 3 5 „charged 
from an Arreſt, and that he ſuffered himſelf to be outlawed, having Notice of the Exigent. Then 
he bound his Son Apprentice to F. the Defendant, giving 120 l. with him, which the Commiſſioners 
aſſigned to the Plaintiff, North and Windham J. held the Payment of the 1201. not to be a Provi- 
ſion, but Charlton and Levins doubted; & adjornatur, But afterwards adjudged for Defendant. 


. Aſſignment of a Term by Commiſſioners of Bankruptcy was made to 
a Creditor, who before [nrollment of the Deed of Aſſignment made a Leaſe 


| t the Defendant, and then the Deed was inrolled. Per Cur. ſuch a Leſ- 


ſee cannot maintain an Ejectment, becauſe the Leaſe could nor have 
been before the Inrollment; The Words of the Statute are, that Com- 


| niflioners may {ell by Deed inrolled ; So without Inrollment no Sale. 


12 Mod. 3. Mich. 2 W. & M. Elliot v. Dan. „ 

8. By Bankruptcy the Property is in the Creditors, and Aſſignee has 2 Barnard. 
the ſame Remedy as Bankrupt would have had. 12 Mod. 324. Mich. 3 * 
II W. z. Huſſey v. Fiddall. | 3 ales "3439 


2. in Caſe. 


of Bracey v Dawſon, the Ch. J. ſaid, He could not agree, that the Bankrupt ceaſed to have the Pro- 
perty of his Goods at the Time of the Act of Bankruptcy committed; the Property does continue in 


him even till the Aſſignment. The Property is never in the Commilſioners, they have only the Pow- 
er given them of aſſigning the Effects. es 


9. If there be an AZ of Bankruptcy committed, and a Creditor obtains 
pl Judgment ſubſequent to it, and then a Commiſſion is taken out; now 
the judgment is thereby avoided. At Niſi Prius coram Holt Ch. J. 
2 ͤ⅛—ůU3n CTTEE 
10. Trover the Plaintiff's Title was under a BI of Sale from the She- 
,; the Defendant's under an Aſſignment from Commiſſioners of 
Bunkrupr, the Caſe was, A. was arreſted at the Suit of J. S. and put in 
Bail; then ſurrendered himſelf in diſcharge of the Bail, and continued 2 
„„ | Priſon 


Mich. ) Geo, 


—— u — 5 


S. C. and 
upon Evi 


was argued, 


— Gf „L 5-2 : < | 1 
„ 7 lation to the Time when the Act of Bankruptey was committed. And 


e . . 'ÞTr in RR gi 47 A 
te. 154 :27Rep. in B. R. 343 


Priſon two Mount hs; So chat OY 21 Jac. Cap. 19. by relation he became 
a Bankrupt from the Time of the Arreſt, which being prior to the bill 
of Sale, the Plaintid had no Property, aud of that Opinion was Hol: 
Ch. |. but in this Cate the Commiſſuon of Bankruptcy being taken out before 
the two Months were expired, he directed the Jury to find for the Plain. 
tif Trin. 2 Ann. apud Guildhall. 

x Salk. 111. xx, One Mills the 14th of Oct. became 4 Bankrupt; afterwards 3 

p! — Kiggil Fndement Ec. aud a Fi, Fa. was had againſt his Goods, Oc. which were 

Falch v feiſed aud foid. Iii December following a Commiſſion is taken ont, and in 

And. B. R. March an Aſſignment 15 ade of the Goods; And the Allignees bring Tr. 

the 8. P. and yer generally, Held, that it a Man becomes a Bankrupt, the Property 

ſcems to de Gf his Goods continues in him until Alignment, but the Property from 
the Act of Bankruptcy is ſo bound, that it cannot be altered uni, 
dence, this Aſſignment. The Aflignee ſhall have all the Goods: the Bank. 
beiag made rupt had at the Time ol the Bankruptcy being committed. 'The 
a Cale, If. Aflignee doth come in the Place of a Bankrupr, but doth net 
| im as an Adminiit doth his Inteſtate. And if thete 
thar by the repreſent him as an Adnuniftrator do is Inteſtate. na 1t there 

Aſſigument hid been a Demand proved in this Caſe, the Trover world have 

the Aſſignee lain, but without proving an actual Demand by the Allignee; It 

had a s was held, that the Action will not lie, Per Holt, but Powell J. contra, 
erty from I- | | = Þ4; Glare | | | 
ne No Judgment. Paſch. 7 Ann. Hidgell v. Clare. 

of the Bunke | 5 

ruptcy, and there was no reibe Interval of Times As where one takes out Letters of Adminiſtration, 


he has the Property from the Doan of the Inteſtate, and may declare generally, Ur de Bonis ſui: 
dd oven before an Adminiſtration ſued out; Bur Holt denied this, ard fad, he ought to de- 
Ciat pcciilly, and fo the Plaintiſf might have done in the principal Caſe, and he relied on the Cal 


of errp v. Eowpyer, and ſuld, the Allignee was. in by Relation {rom the Time of the bankruptcy 


10 a5 to avoid all meine Acts, buc not lo as to be actually inveſted with the very Property ; Adjornatur. 
12. An Aſfignment from the Commiſſioners has to many Reſpects a Re- 


4 7 by * 


47. ee. thereſore if after [10h Act the Bankrupt diſpoſes of His Effects, the Allign- 


„ee ont fliall certainly over- reach it. Agreed by the Ch. J. 2 Barnard. 
im. E | 


Mich. 7 Geo. 2. in Cafe of Bracey v. Dawſon. 
13. And he agreed the ſame too, where a Sheriff takes Goods in Exect- 


ET, . : g : | 4 | 2 ; 
„ of a Bankrupt, nad docs not deliver them over to the Party before th: 
/ Alto ment made, he Alhgnment ſhall not have a Relation to deteat that 


Fxecution ; becauſe there the Execution was compleated. 2. Barnard. 
Rep. in B. K. 343. Mich. 7 Geo. 2. in Caſe of Bracey v. Dawlai, 


r r 


1 Aſſignces Choſen. When; How; and by 
Whom; and How the Aſſignment is to be made. 


I. $5 Geo. 2. cap. 30. THE Cunmiſſroners ſhall forthwith, after th} 
S. 20. A Have declared the Perſon a Bankrupt, cauj! 
Notice thereof to be given in the Gazette, and ſhall appoint Time and 
Place for the Creditors to meet (which Meeting for the City of London, and 
all Places within ihe Bills of Mertality, ſball be at Guildhail in order to 
choole Aſſignees. | 


2. H. 27. No Creditor, or other Perſia en the Behalf of any Creditot, 


ſhall be permitea to vote 112 ſuck Chic! 61 Aſſignees whoſe Debr ſhall not 
amount to 191. 8 — | 


3. 9.30 


« 5 ” r 
R 
e N N 

. F 

* ee 


K '',. ä, n:onÜ . e e 7 
dn EI ee Ee TE eee ai Ye or n 2 9 
ͤ ] ⅛ m 
2 r ED 8 F 3 e £ 22 SY ah oo ere T9 Ty , IIB 
22 d EE a 2222. ADS 


Pen 
Kin 
0 
for 

plea 


deln 


e —— — 


Creditor and Bankrupt. 


„ 
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3. F. 30. It Hall be Iawful for the Commiſſioners Immediately 79 ap- 


= point Athgnees, which A/zazes thall be removed at the Meeting of the 
- == Credicors for Choice of Aſſig nees, it the major Part in Value of then the 
„ preſent, and of ſuch Perſons authorized as aforeſaid, ſhall think fit; and 
_ ſuc h Allignees as Hall be removed, ſhall deliver up the Effects unto the 


= Aflignees choſen by the Creditors, and all the Hſtate; and if ſuch firit 

BY Iſſig nee ſhall neglet# by the Space of ten Days (after Notice in I} riting) 70 

= rake ſuch Aſſigument and Delivery, every ſuch fiſt Aſignee ſhall forteir 
200 J. to be diſtributed among/t the Creditors, and to be recovered by ſuch 
Perſon as the Commuſfieners ſhall appoint to ſue for the ſame. 


Creditors, to make ſuch Order for the Choice of new Athgnees as he fall 


* 


Alfirnees, and it ſoull te lawful for them to ſus for the ſame in their 
Names, and to give Acquittance for Debts as the Aſſignees in the former 
Allronment might have done; and the Commiſſioners ſgall cauſe publick Ny- 
tice to be given in the two Gazcies that ſhall immediately follow the Re- 
moval of ſuch Affegnees, and the Appointment of others. _ 
5. S. 42. Enacts, that no Schedule Hall be annex'd to any Deed of 
Athgnmear of the Lerſoaal Hſtate of ſuch Bankrupt. 5 


4. F. 31. It ſhall be lawful for the Lord Chancellor, upon Petition of 


think juſt; and in caſe a new Affignment ſhall be ordered, then ſuch 
Effetts of ſuch Bankrupt ſhall be therely eſfeitnally veſted in ſuch new _ 


ation, 
s {ut 2 — i : 
0 de 
> Cale | | nn | 
up 'G.a) Aſſignees. Bound by what Agreement &c. 
« made or done by Bankrupt. 
And : 
whe 1. CIR Stephen Evans had Diamonds confirned to him by Governor 
+ - Pitt to ſel! tor his Uſe ; he charged then traudulently at a lefs 
WW $00; Value than he fold them for, and after became a Bankrupt ; upon which 
| yes 2 Queſtion aroſe, whether the Afgnees under the Commiliion of Bank- 
6 4 x ruptcy ſhould pay Coffs ? And reſolved they ſhould our of the E/tate ; 
Lt : for it he had been here himſelf, he muſt have paid Cofts, and the 
_— Aſſignees ſtand in his Place, as to his Eſtate. But it appearing that 
fon. the Paper, in which he charged then at a leſs Value than what he fold 
them tor, was not delivered to Mr. Pitt, it was look'd upon not as 
actual Fraud, bur only a Preparation to ir, of which he might have re- 


pented, fo no Cotts againſt the Aſſignees. Select Caſes in Canc. in Lord 
| King's Time, 16, 17. Trin. 1925. Child v. Pitt. 

15 by 2. A Perſon that ſues out a Commiſſion may ve diſcharged by the Aſſignees, 
le. 


pleaſe, and theretore the former one to deliver up all Papers &c. on 
deiug paid his Bill. 23 December 1728. Ld. Chan. King, | 


ter the} 
, calſe 


Wh „ 


Credi tor, 
hall not 


3. F. 30 


tor they are Truſtees for the Creditors, and may employ whom theß 


Creditor and Bankrupt. 


plain againſt the Detendants, who were A//gnees of the Commillioners; 


if the Whole fhould be received by the Defendant K. aud others Alfiences 255 
-Jor Reliel. The Detendanrs demurred, for thar there is no Equity in 


cover the Bankrupt's Eſtate, and there is no particular Charge 1 


pay to the Delendants their Proportion of the ſaid 331 I. and Colts tr 
be Giitribured to them reſpectively, Fin. Chan. Rep. wy 265. Titi. 


Sale to W. but kept the Poſſeſſton of them. Aiterwards W. became farther 


(H. a) Commiſſioners or Affignees. Puniſhable or 
Relieved. In what Caſes, 


— 


; La other the Plaintiffs are Creditors of a Bankrupt, but H. 4 b 


* the PlaintilF was the Principal Creditor, and they all com- F N 
3 I! 
2 

tor that they have recovered Fudgment for 3311. of the Bankrupt's Eſtate 25 
in the ſaid H's Hands ; «<hereas the ſaid Bankrupt was indebted to him in A 
moo J. and that H. and ſome other of the Creditors, are willing to take their 4 Sow þ 
Proportion of the ſaid 3311. whoſe Debts are nom in Danger of being lat, 4 wa 
who had obtained the ſaid Fudgment ; and therefore they exhibited a Bill 2 Ji 
3 76 
the Bill to change the Law, by which che Aſlignees are enabled to re- 1 » i 
1 the * 
Bill that makes the Demands of the Aſſignees unreaſonable. The Court 
decreed, that H thould prove his Debt before the Commillioners, and 


28. Car. 2. Hawkins v. King. | | 

2. W. a Vietnaller, was greatly indebted to M his Bre wer, and quittes 
that Trade, and turn 0 Inubeceper, and borrow'd Money of N. his Landlird 
to Vu) Goods 10 fur nijh his Honſe, and for Security thereof, made a Bill if 
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indebied to M. for Driak deliverd after his becoming Inakeeper ; but not Acts © 
being able ro go on with his Trade, he agrees with N. to give him d. ay 
Cul ity by a New Bill of Sale of the ſame and other Goods, but before the Ex- MM partie 
ecution W. by Contrivance with MH. commits an At Att of Bankruptcy and . ore H. 
N. not knowing of the Trick, accepts a New Bill of Sale. M. ſues out a on Bi 


 Commuthion, and gets an Ailignmenr, and then brought Trover for theſe 4 alter | 
Goods. Holr Ch. J. held, Quod nullus dedixit, Thar it theſe Goods Ob; 


ot W. had been aſſign'd to any other Creditor, the keeping Poſſeſſion not cc 


of them had made the Bill of Sale fraudulent as to the other Credicors; Hill. 
but ſince the Original Agreement was as here, and fo honeſtly and 2 
really made for ſecuring che Detendanr's Money lent to W. for the faid ] the By 
Purpole, the Agreement was good and honeſt, Ld. Raym, Rep. 23), I Term 
Hill. 9 W. 3. B. R. Meggot v. Mills. upon t 
3. 5 Geo. 2. cap. 30. F 26. The Afſſiences ſball be obliged to keep Boo: 
ol Account, wherein they ſhall enter all Sun:s of Money, or other F fe | | Jince hy 
which they all have received out of the ſaid Bankrupt's I Nate, 70 wi For 
Books every Creditor ſhall have free Reſort. to the 
4. F. 42. If any Cemmiſſioner jhall order Expences of Fatins and Drink Portio 
ing to be made, or thall eat or drink at the Charge ot the Creditor: Ann. 
Or out of the Hſtate of ſuch Bankrupt, or receive avove 20s. each Commit Wil Wc 
ſioner for each Mecting, every ſuch Commiiſioner thall be dia- 79 d Mary, 
in any — Jon 4 ik hy 21 7: 
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Creditor and Bankrupt. 
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J SY 


q (. a) Frauds between Bankrupt and Creditor after 


Commiſſion iſſued. 


. 5 Geo. 2. cap. 30. VER] Security to be given to the Uſe of 


I K. 11. | any Creditor, as a Conſideratio to perſuade 
him to ſign ſuch Certificate, ſal be void; and the Party ſued on ſuch 


. 


WContratt may plead the general If]. le. 


2. C. 24. If any Bankrupt, after a Commiſſion iſſued againſt him, ſhall 
En any Money to the Perſon who ſued out the ſame, or deliver him Goods, 
Eo other Satisfaction, for his Debt, whereby he ſhall privately reccive more 


EE; the Pound than the other Creditors, ſuch Payment or öatisfaction given 
2 ſuperſede the Commiſſion, and the Lord Chancellor ſhall award to any 
editor petitioning another Commiſſion, and the Perſon taking ſuch Goods, 


F# vatisfattion, ſhall forfeit all he has received, or the Value thereof, to be 


Firm ainonz ft the Bankrupt's other Creditors. 


(K. a) Purchaſors affected. In what Caſes. 


E : 7 ORD Chancellor ſaid, There are Frauds which Equity can only 


relieve againſt ; and there are other Frauds where particular 


is of Parliament make the legal Act void &c. but that does nor take 


ay the ſuriſdiction of this Court, which can give fuller and more 
particular Reliet. And a pretended Sale of Lands by Ward, ſhortly be- 
re bis Bankruptcy, to his Brother, on 1 Jac. 1. cap. 15. was ſet aſide, 
on Bill by Ath;gnees, whereby voluntary Conveyances, by Perſons who 


W ater become Bankrupts, are void. 


| Objection, That ſuch a Conveyance would be void at Law, and need 
not come into this Court to ſet it aſide; ſed non Allocatur, NIE, Rep. 
Hin 1733 De Golls v, Ward: + | 


Term laſt, he was found to become Bankrupt 26 Augnſ/t 1725. And now 


ute his becoming Bankrupt. | 1 5 

| For Defendant Knox Ward and Wife it was inſiſted, that previous 
to their Marriage by Settlement 2 Fane 1729, in Conſideration of 40001. 

Portion and the Marriage, J. W. agreed to purchaſe Lands of looo l. per 
An. our of the Sale of particular Lands mentioned in that Settlement, 

which Lands were ſubject to ſeveral Truſts precedent to the Uſe of the 
Harriage; and that they, being Purchaſors, were protected by the Star. 

21 Fac. 1. whereby it is provided, hat no Purchaſe made from a Bank- 

"pt fſoall be ini pearhed, where the Commiſſion does net iſſue within five 
Jears after the Bankruptcy committed, and in this Caſe it did not, for the 


| jrazed an Account, and to ſet aſide Conveyances that J. W. had made 


lion did not iſſue till November 1730. 

Vr. Attorney General for Knox Ward and Wife argued, that though 

cir Settlement is not by actual Conveyance, yet it is a Covenant 
55 n hich 


— 2 ——— —— 9 


| 2. Upon further hearing of this Cauſe, Iſſue being directed to try 15 Rey. 
| the Bankruptcy of Fohn Ward, upon Trial at Bar in B. R. in Eaſter 56 Ward. 


upon the Equity reſerved, Plaintiffs (Truſtees tor the S. S. Company) 


buding him to become Bankrupt is in Auguſt 1725, and the Commit- 


— 26 4s 5 
T_T 


120 Creditor and Bankrupt. 
which binds Specifick Lands, and a Purchaſor in Equity and by 4 Notice 
within the Intent ot the Statute, tor the Affignees are bound by th cient- 
fame Fquiry as the Bankrupt himfelt was, and cited the Cate of Tyylg Notice 
; : 8 13 : At . 
and Mheeler per Lord Cowper. Beides, here Detendants had no Na. {11;1CiC 


tice of the Bankruptcy, which includes Notice ot all the Acts which 
conſtitute the Bankrupr, As being indebted and trading &c, ande 


* 


this Opinion was Ld. Talbot in the Caſe of Mr. Tyſon's Bank:yy 
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rule 
where Iſſue was directed as tothe Notice of his being a Trader; Burgi. tend [ 
Stature fac. 1. does not mention or regard the Cale of Notice or g. he tab 
Mr. Floyd. cred} Lev. 14-14: Radiord:- v5... ny: 48 1 Po An 
on the Statuce Jac. 1. And in Equity the Setelement cœvenanted to Ch. 
made, is to be confidered as made. The Conliderativa is uaqueſtice. ! ten: 
able, viz. Maftiage and a Portion. „„ SE ruptc 
Nr. Brown for the Plaintiſfs argued, that Deſendants have fthewn se nd * 
Conveyarce to Deſendant Knox Ward; to the Queſtion is, Whether Pl, by! 
riffs ate intitled to any Relief againſt Knox Ward and Wife? H. ie 
agrees, thar it they pad been antecedent Purchaſors by Conveyance, 4 Coun 
and tor valuable Conſideration, they would be protected. As to the bers 
Gbjection, That the Articles in Equity are to be conſidered as a Pur. And 
chaſe ; he faid, that in the Articles John Ward does not covenant to Cm 
ſettle &c. but only as far as in himſelf lies he would rarity and con. GEICE 


As ce 
dere 
Aha 


firm tlie Articles ; and the Covenant &c. to ſettle is by Knox Ward, 
who under former Deeds was intitled to the Surplus of the Eſtate, 
which tormer Deeds were all ſubſequent to J. W. his Father's Bank. 
rupicy. As tothe Stat. 21. Jac. it extends to actual Conveyances,*and 
that are fairiv and honeſtly made; and by Stat. 13 Eliz. cap. 7. 48 t. 
Cerreyances belore Acts of Bankruptcy, they are void, it the Pur 
chaſors have Notice of the Fraud & c. And it is ſtrange to lay, that 
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Purchaſcr, alter the Bankruptcy, ſhould be protected, though with No- by - 
nice of the Fraud e. „%% . tüte 
As to the Covenant by Knox W. on the Marriage Articles, it only 75 
relates to the General Surplus — So that this is in Nature only of 4 ada 
Security to Taile &c. to purchaſe &c. — All the Declarations of the Lute 
former Truſts for the Benefit of Knox Ward are void by the Bank- Vo! 
Tuptcy, and he was privy and Party to all thoſe Deeds which were the 
 trauculent (and it was faid was the ſole Foundation of the Jury find- a — 
ing J. W. a Bankrupt.) As to Knox W. not having Notice of the 01 
Pankruptcy, it is without Doubt he had, and knew his Father to be £0) 
Tracer ; Beſides, the Statute, which makes the Acts done amount co OL! 
 Eankruprcy, is Notice to him and every Body. As to the Wite aud IT 
her Father, the ſeveral Deeds &c. and pretended 'Tranſactions between ho 
J. W.. and R. W. are all recited in the Marriage Articles &c. — But LIE 
per Ld. Chancellor, the Notice of the Deeds are not ſufficient, but that a 
they were made with fraudulent Purpoſe. W hereupon Mr. Browa oY 
ſaid further, that the Purpoſe of the Deeds appear particularly from the . 
very Deeds themſelves, and the Wite and her Father ſhould have BY 
made Inquiry as to the Nature and Intent ot choſe Deeds &c, And that 'U 
there is no Proof of Payment of the 4000 J. Portion, or of any Part. Pi 
Lord Chancellor ſaid, The great Difficulty of this Cale is with Re- 1 
ſpect to Mrs. Ward, the Wife, and the Iflue of the Marriage; for as * 
to Knox Ward, he appears to have been Party and Privy to the trau- 1 
dulent Tranſactions of his Father. — It is very rare that Attempts in i 
Equity are made to fer aſide a Marriage Agreement. — He remembers i 
_ Shriptoi v. Wycherly as the only one.— As to the Objection, that LV 
this is only a legal Conveyance, he agrees it is not, but by the Arti- Il 
cles the Surplus is ſubjected to make good the intended Purchaſe and 
Settlement &c. and J. W. is Party to the Articles --- There was no * 
Notice to the Wife, or Father, ot the Acts of Bankruptcy, --- As to 8 
. | Notice 
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I Creditor and Bankrupt. 121 
1 ice of the Deeds whence the Bankruptcy 2 aroſe, that is not ſuſf- 
by t . ent — And you can't come to Impeach a Purch: alor 10 Equity without 
Te vl, Notice, any more than you can a legal Conveyance? &c. It is not 
no Ny 11 e. t to ſay that Knox W. was intitled to the Surplus only as u 
Which Volunteer; for if ſuch ſell for a valuable Con ſideration, the Purch aſor 
and. tha! protect himſelf &c. --- And he thought a Purchaſor by Articles is 
unto „ Purchaſor within the Saving of the Statute of 21 J 40. t. fo as 10 de 
Bir tend bimaſelt in Equity &c. Knox W. is not within the Statute, ind 
Of rs be rakes leſs by the Articles than he had before &c. 1 
1 50% lter wards Lord Chancellor declared that he had ſpoke with the 
7 to R Ch. J. t B. R. Who had told him that the Jury found J. W. Bankrupt 
ꝛeltioh from exécuti! ag the Deed of 25 Augult, 1725, and that no Act of Bank- 
| SE ruptcy was prov ed betore or aiter, but the Execution of that Deed. -— 
1 and ho other Act of Bankruptcy till 1726. The Parties then 
Plain. by Direction ot his Lordihip Went on into the Cauſe — The Mar- 
22 i. ige Aiticles of Knox W. were read, and Mr.“ Attorney-General of 
Fane, Conne! tor Knox. W. & Ux. ſaid; that the Statute ſecures Purcha- 
to the tors 3% d, ty, whether. aired ly, or tndiret#; from Bankrupts Cc. 
a Pur. And in 49! lity it is not material, whether the Purchaſe be by Actual 
11DE 60 Conveyance, ur. by Articles &c. and the Covenant binds, c. and 
d con. deſcends &. and cited the Caſe of Kirk v. Clark Preced. Ch. 223.— 
Ward, As to the Ghjection, that Knox W. and his Wite &c. are to be conti- 
E ſtate, dered as having Notice &c. there was no Evidence as to thar, except 
Bank. what is Collested trom the Articles but that is not ſufficient ;—Nor any 
8, 41d Thing bur Woes ot the Deeds w hich made the Bankrupt in 1725; Bur 
48-0 then the 0 mould be Notice that the Crelitors, for whoin thoſe Deeds 
Pur. WR wore made, were fictitious Gro w hich was What mide. the Bankrupt — 
that I -Þur 1 tuppole there * as N Otice that there had been an Act ot Raa ptey 
h. No- by Mr. J. , in. 125, they neverthelels were protected by the Sta- 
lite, becauſe the i 1s veneral, that no Purchafo Or thould be im- 
only reached wheic the Comihillte n dees not ide in Five Years &. and 
7 of 1 asked, il chat! is Jaying, a Purchator without Notice? — and the Sta- 
the tute which nentions Purchaſors, as the Statute of Eliz tor making void 
3ank- Voluntary Settle: ments, don't regard Whether 88 is Notice or not of 
were tne Preceding Settlement. —Aiid the Reaſon of the Starute is, thar it 
find- 2 M.n continues to deal for ſo many Years &. without a Commitiion 
t rhe Oi Bag: krupticy taken cut, his Acts fhall be valid where they were tor a 
be s Conderation,—An Epuitable Purchaſor is within the Statute, as in the 
co 4 other C ale-on the Stature ut Eliz. As ſuppoſe A. pays a Contideration 
aud for. an Equity of nr Ir n, he ſhall be preferred in Fquity to a 
een Voluntary C CNVEY ANCE of t he Equity of Redemption preceding, upon 
- But the Equity of the Statute. lt was alſo objected, that this Purchaſe 
thar by che Marriage Articles is ſubject to the TOS by J. W. in the Deed. 
Own ol Seprember 7, 1725, Where the Pover is to charge the Premities With 
\ tho atiy lurther Sum tor Payment of his Debts - And objected that the 
have Marriage Aiticles is tubj2& to this Ke. Ihen as to theſe Two 
that Queſtions; it. Whecher the Marriage Settlement is ſubject to this 
ut. Pover?—And 2dly, Whether, if it be, this Power is transterred to the 
Re- Plaintitts or the Atiignees ?—att, The Power is not referved 1n the 
Yr as Marriage Articles, ail that 15 there is, that after the Truſts performed 
rau- in this lormer Deed &c. Ar. . . ratifies and cuir Ge. the Power 
s In ad Truft ; And J. W. agiees that the Settle. neut te made of 19091. a 
bers tear out of a Surplus ariling alter the Traits &. as in the former 
that Deed, —The Power therefore is extinguiſlied by the Marriage Agree- 
ti. nent inconſiſtent with it as much as if it had been releaſed. ——Suppole = 
and JW. had fold the Eſtate, could he atter execute the Power &“? 
no Peiides „here J. W. in 1727 did appoint ſeveral Debts to be paid &c.— JT he 
do «Queſtion will be, whether the Affignces (if the Power did 1till exiſt) 
Lice oe have the Bs eurfit of it? for che Pla's niiits was cited Jordan V. 
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Savage heard betore Ld. King, 


But the Execution of this Power 


would charge the Eſtate he had fold &c. 1. e. contracted tor ; which i | 


a Sale in Equity. —lt the Starure had not transferred Eſtates in Tail, the 


Court would not have compelled the Bank1upr to have tutlered a Reco- 


very, or levied a Fine &c. and yer this is a Power in the Bankrupt.— 
It the Conveyance in 1725 by the Bankrupt was void, then ir remain. 
ed in J. W. to convey for a valuable Conlideration.—So if conſidered x; 
voluntary only, he would have it ſtill in his Power to convey to a Pur. 
chaſor. | 3 
Lord Chancellor ſaid, this is an extraordinary Caſe, and he beliered 
none like it before, and hopes never will again, and theretore it is in. 
cumbent on the Court to do all they can to prevent the like. Here ap. 
pears a Scheme of Fraud, through many Years, to detraud juit Creqi. 


tors. — The Nature of the Caſe is of a Gentleman having a very great 


Eſtate, and not greatly indebted, except the Demand by che S. S. Com- 
pany.— Ihe Deeds begin with the Conveyance of 25th and 26:1 Ay. 
guſt, 172 5. And by ſubſcquent Deeds all the Real and Perfonal Eitate, 


even to Houthold Goods, are veited in Truſtees to pay pretended Cre. 


ditors, the Son joining with the Father, but nor one of the pretended 
Creditors;— And no Diſtreſs from any Creditor &c. — Amonett other 
'Trutts is the extraordinary Power in the Deed of 7 Sept. 1725 tor |, 
W. to charge any other Debts. — and laſt of all the whole Surplus 
of all the Eſtates is velted in the Son Knox \V,——Then comes the 
Marriage Articles in June 1729, and therein every one of the former 
Deeds are recited to be in Conlideratton ot rhe Marriage of K. W. with 
Ars. ...... and 4000 J. Portion (but not proved paid.) 'Fhe Surplus 
agreed to be ſubject ro a Term of 200 Years to pay 400 J. a Year to 
Mir. J. M.. tor Lite, it he ſhall particularly demand it, and then tor 
K. W. and his Wiie; then ro purchaſe Lands of 10001. per Ann in 
Tail General to KR. W. Remainder to his Right Heir, with Power, as 
to Portions for Children, and Power for Truttees to provide Coach and 
Horſes tor Mr. J. W. — Then there is another Deed of ſooner Date by 


K. W. the Son, ſubjecting the Manor of W. to ſome Uſes. — A Bill was 


brought by the Aſſignees to ſer aſide theſe Deeds &c. an Iiſue was di- 
rected and the Jury find J. W. Bankrupt 26th Auguſt 1725, being 
the Date of the firſt Deed of Releaſe, by which that Deed 1s over- 
reached'—And the Judges certify, that this Deed was the Act of Bank- 
ruptcy, as being made ro defraud his Creditors — The Quettion is, 
What che Conſequence of this Verdict is ?—rft. in Law,—and next, 


how in Equiry— At Law this Deed and all ſubſequent ones are void. 


Bur it was objected from the Statue 21 Jac. 1. that the Commiſſion of 
Bankruptcy was not taken out till 20th November, 1139, above Five 
Years after the Act of Bankruptcy, and by a Clauſe in that Statute, 
Purchaſors in ſuch Caſe are not to be impeached, Sc. — But he holds 


that this Clauſe only protects Purchaſors bona tide, Without Notice 


ot the Fraud and Act of Bankruptcy.— And here Knox W. mutt 
have had Notice of the Act of Bankruptcy, becauſe Party to the very 
Deed that made the Bankruptcy, ſo that R. W. is not protected by 
this Deed ;-— Next here in Equity, —And here muit take Notice, that 
there are Circumſtances of Actual Fraud, and here appears a long Series 


from 1725.—The Power in the Deed of September 1725 to charge 


the Eſtate with any other Debts is Fraud apparent, becaule it reſerves 
in Effect the whole Eſtate in rhe Bankrupt himſelf &c — The next 
Conſideration is, how tar the ſeveral Detendants are to be affected. 
This is to be conſidered in two Reſpects; -1it; Under the Deeds 
from 1125, prior to the Articles; 2dly, How upon the Marriage Ar- 
ticles ?---11t, As to the Deeds prior to the Articles they concern the 
Truſtees for the pretended Credirors, and thoſe Credirors ; but no 
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Creditor and Bankrupt. 


6. of any Real Debts; and the firſt Deed for that Reaſon found 
I 0 and therefore this 18 out ot the Caſe. Then rhe uſtion is un- 
EK... :noic Deeds, how It ſtands with Mr. N. W., and he holds that he 
. lected with the Act of Bankruptcy and Fraud, being Party to 
ift Deed XC. and at beit, it is all voluntary as to him, and the 
Ec..lus in all the ſubſequent Deeds is reſerved to him. -Next as to 
Marriage, and here is the only Appearance of Difficulty ;---So as 
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e perſons provided for; and as to J. W. himſelf he cannot partake 
the Conſideration, ---- All the Parties to be contidered are, Knox 
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Ward and Mrs. Nettleton the intended Wife, and the Iflue, ---- 


. EL cog . - | © 4» N 5 
iicles, he had Notice ot the Bankruptcy of his Father before. 
E * 


Ic u as objected that K. W. 1s to be contidered as a Purchaſor by the 
E ticles, and the Statute not mentioning Notice, and where the Com- 
Eon is not fued out within Five Years &c.---He holds that Articles 


4 6 : ( | | 
Iin Equity are the fame as Actual Conveyance at Law, and no more to 
ie impeached in Equity; but holds, that K. W. takes nothing under the 


” 
7 
K 


$ $ * 4-4 A 2 ; 
E \rticles but what he had betore.---And it is ftrange tor him to take more 
and better Intereſt than before; bur ſuppoſe it 1o, he holds the Clauſe 


* 
2 
$ 
by - 
; 


Hr ſo as toextend to all Purchaſes, but holds that this Clauſe is to be 
I compared to the Clauſe in the Statute 13 Eliz. cap. 7. Which provides a- 
E caintt Purchafors having Notice of the Fraud &c. Ihe Statute 21 Jac. takes 
E Notice of the former Acts againſt Bankrupts, and is for further Proviſion 
bor Creditors &c---Theretore holds this like the Caſe, and warranted 


C clefialtical Perſons., 1 Vent. 244 23aplp D. Hütin, the latt Reſolu- 
tion in thut Caſe.— And ſo holds that all tne Statutes againſt Bank- 
q rupts are to be conſtrued together and to be conſidered all as one Statute 
e- And no Pretence but Mr. Knox W. had Notice &c. and there- 
Ine holds that Mr. Knox W. cannot protect himſelf under the Statute, 
ert as to the Wile and Hive. Mrs. N. for what appears, is an In- 
Inccent Perſon;-No Evidence to ſhew her Father had any other Notice 
than what appears {rom the Deeds ;. But thinks Notice of the Deeds 
Mr. E. W. who was Party &c.---And if Mrs. N. had not Notice of 
me Lankruptey, the cannot be allected in Equity by the Bankruptey.— 
Next as to the [flue of the Marriage. Firit, as to the Heirs of the Bo- 
Loy of Mr. K. W. that is an Eſtate Tail in him.---Agrees that in ar- 
nage Articles where the Limitation is to the Heirs ot the Body by the 
Vue, there it thall be carried into ſtrict Settlement, but otherwiſe 
|. here the Limitation is general to all the Iſſue, and that this was the 


Itiue of the Marriage, and extends to the Eldeſt Son, as well as to the 
reit of the Children. --- This 60001. is ſecured by a Power and 'T rutt. 
He holds that the Iſſue are to be affected with the N otice to the Fa- 
ther, and Mother, and Truſtees.--As to the Objection by Plaintifts, 
Cc, ---but this would be ſtrange, and their Proviſion ought ro be atter 
be holds his Joining in the Marriage was an Excingatthment of that 

Power, and amounted to a Revocation.--- Theretore held and decreed che 
Marriage Articles to be fer aſide, as to all the Uſes, except as to the 


Tac mal 


(L. a) 


„ \: to Knox Ward, his Caſe is not immediately the Marriage 


in the Statute 21 Jac. I. not to be conſidered in the large Senſe contended 


br the Conſtruction made on the ſeveral Statutes about Leaſes by Ec- 


is net Notice of the Fraudulent Intent of theſe Deeds, other than as to 


ꝛcal Intent appears by the Provition of 60001. which is expreisly for the 


what was really due.- As ro Mr. J. W's Power to charge other Debts, 


I 


that the Provition is of the Surplus only after rhe fictitious Debts 


Jointure of the Wite, and the 6000 1. tor the Iſſue. MS. Rep. Mich, 


| 2 
N 3 
6 


— ee eee ents aaa. — 2 — 


—— 2 LED c ð IITIEe ooo, 


124 85 _ Creditor and Bankr upt. 


— 


(L. a) Reward to Diſcoverers of Bankrupt's Eſtar,, WWF . 
a 
na! 
1. 5 Geo. 2. cap zo. Y, "VERY Perſon who ſhall (after the T „e „ 72 75 
„ lowed to ſuuch Bankrupt) volitmtarily make H Sic; 
covery of any Part of ſuch Bankrupt's E/tate, not before come to the RA. Ed: 
ted:e "of the Aſſignees, ſhall be allowed Five per Cent, and ſuch turche: came 
Reward as the Aſlignees, and the major Part of the Cred ditors, in v been 

ve, preſent at any 4 Metin of the C redutor's, ſhall think fit. n 
N 8 55 5 * i 
| | Gage 

| | . . / ers 
(M. a) Concealments of e Eſtate. puniſhed. oel 

1. 13 Flis. cap. 7. F the Creditors of any Bankrupt be ſatisfied the; 1 

„ 8. Debts with the Pr oper Lands, (2 00: 15s, and {De ts i I 

the Bankrupts, or with the ſame and ſums Part of rhe Forfeitures, and bla. * 
fall remain an Overplus of the ſaid Forfritures of the dolible V, alues ; the on N. 
Moiety of the Overplus of the Forteitures, thall be by the e 1 h 

| paid unto the (Queen, and the other Molety ſpall be d: /trtl ſiced anon! | 

the Poor <within the Ho -l 77 . City, Town, or County Wire fad e 
1 upt 2 all be. 5 

A Commiſion being ſued out by the Rant upt's #Vather-in-Law, wi . 

—_ the Bankrup: : belore ſuing out the Commiſion, had made overall RF 

his Effects except a few Shillings, and ſome deſperate Debts s 
held by Ld. C. Parker, to have been plainly ſued out fraudulently 6 \ 
diſcharge the Bankrupr. Wms's Rep. 1560 563. Trin. 1719, E Statu 
Parte Salkeld. ION 
* But he A Coldſinith being much indebted ſalut up his Hop, PRs havin? 1 and t! 
1 Stec likewiſe in Partner(lip in the Wine Trade aſſigned two * Thirds theraf Caſes 
Rte to J. S. a Creditor, (who had been particularly alhiting to him) with | Blur 
Aſſign- his Knowledge, being worth about 300 J. and never alter opened his S100 L. 
ment was again, but t he next Day went of, and w as alter tound to have becone 2. 
3 Bankrupt ſuch a Day atter the Day of the Aſſignment. On à Bill by fon's.. 
che Wine S. againſt the Aflignee, and the Partner in the Wine Trade, the count 
Pads Maſter ot the Rolls held the Affignmeat good. And held, that "There Bank 
If the nig hit be juſt Reaſon for one becoming Bankrupt to Prefer oh Se to All- the 5 
Aſſignment ther, as where he was a faithtul Friend, or Money lent in Extremity ny by 
3 without Profit, and all that ſuch Creditor has ro 1ablitt upon, W heres (viz. 
Got: an! Dealers in Trade may have been Gainers. And that the Tre of ihe A. “ ob 
Frets, or fignment, it made betore the Bankruptey, 25 1A Material, but the Fils he, 
of all his tice of the Debt. And its being made <wirhour Nocice of the Creditor is DO: 
5 e tor this thews that there was no Fiaud or {mporcunicy. Au © tu 
in Trade, ch Aſſigument to a ſingle Creditor be a Choſe eil Action, he may ap not © 
as Gold- ply tor Reſet here, tor he can go no where elie. Otherwiſe if a L114 the 
ſmith Kc. F. ſtate had been conveyed, His „ e cited ſome Precedents, oF Clau 
| 5 | 1 ſaid, that though preterring ſome Cre ditors, in hopes ot attcr Favours b De 
| general, and may be of miſchicvous Conſequence, yet by reaion of the Precedeits * B 
| would hard- he muſt Decree in favour of the Allignment. 2 \\ ms's Rep. 42“ ag 
| Iy have Mich. 172). Small v. Oudley. 70 
ſlood; But | : 6 
here it was not of the Traders own Trade, but a ſmall Branch of a different Trade, of a Stoch“ « a 
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i, and in Contemplarion thereof, zo give 4 Preference o ſoine of his Rolls 
2 _ lanty 
Ded 
Id. - 5 : 
me 2 Bankrupt, and the Execution of the Deed being found ro have 
een before the Bankruprey, it was decreed in tavour of the Deed. 


Wars Rep. 431. in Caſe ot Small v. Oudley. 


„ j 
| Statute is not to be conſtrued of Dealings in Trade only, or in Caſe of 
tal running Accounts, but allo where one Credit is upon Mortgage, 


Balance fhould be paid. 
L. borough v. Jones. | 


Creditor and Bankrupt. 123 
Wine, in all not above 300 l. and but two thirds of that. Ibid. 431, in a Note added by the Res 
dorter, (as it ſcems) at the End of the Caſe, ſays it was ſo ſaid by the Maſter of the Rolls, 


A. a Trader was juſt on the Brink of Bankruptcy, a Deed ready 8. P. cited 


3 LSE . ' 4 ; 3 CO 
bed was brought to him, which he executed a little before his Bank- by. the Nate 


ter of the 
a5 | 2 
alters. Cired by the Maſter of the Rolls, as the Caſe of Jacoh v. Wms's Rep. 
herd, and ſaid, that he doubted thereof; but that on Appeal, 431. to have 
\zcciesfield ordered a Trial, to be inforined when the Trader be- 5 
; Bran 
+ phen Evany's 
2 Caſe. 


cap. 30. F. 21. Every Perſon who ſhall have accepted of any 


"Y & 
F. + eo. 2. 


, and ſhall wilfully conceal any Eſtate of any Bankrupt, aud fhall not, 
i 42 Darts after ſuch Commiſſion ſpall iſſue, and Notice given in the 
E Cite, diſcover ſuch Trufl and Eſtate in Writing to one of the Commiſſion- 
Þ .n Aſſignees, and ſubmit it to be examined (if required) thall torteir 
ol. and double the Value ot che Eſtate concealed 20 the Cred:tors. 


—— ; 5 


N. a) Of ſetting off where there are mutual Debts 
between Bankrupt and Creditor, and of ſubmitting 


to Arbitration, and compounding Debts due to 
Bankrupts. . 7: ; 


KTHERE there is mutual Credit betwen a Bankrupt and a Cre- 
ditor, the Balance thall only be paid, and rhe Clauſe in the 


and the other upon Note, Per Ld. Cowper, and he ſaid, that in all 


| Cafes of mutual Credit it is natural Juſtice and Equity, that only the 


—_ 


Wms's Rep. 325, 326. Trin. 1716. Ld. 


* 


2. Sir Stephen Evans in the Year 1711 had 5ooo l. Stock in the Hud- MS. Rep. | 
jos Bay Company, and was their Banker or Caſhier, and upon that Ac- G Gig, 


count was indebted to the Company in 8001. and ſoon after became a ſon & al- 
Bankrupt; the Aſſignees bring a Bill againſt the Company to transfer Aſſign-es 
the 50001. Stock to them with all Dividends due thereon; the Compa- of Sir Ste- 
ay by their Anſwer inſiſt, that by Virtue of a By-Law in theſe Words, py Bren 
(V1z.) © That rhe Stock and Dividend of each Adventurer ſhall be, + 
* obliged for ſuch Debrs and Engagements as ſuch Adventurer ſhall Bay Com- 
become engaged in to the Company, and that the Committee of thepavy- 
“Company tor the Time being, thall and may Diſtrain the ſame until 

* {uch Debts and Engagements are fully ſatisfied,“ rhe Company is 

not obliged to transfer the Stock to the Complainants, until they pay 

tne 800 J. due to the Company, and they likewiſe inſiſt upon the 

Clauſe in the Statute of Bankrupts, 5 Geo. that, „ where it thall ap- 

bear to the Commilſioners, that there has been mutual Credit by the 

: bankrupt, and any other Perſon, at any Time before the Perſon, 

. againſt whom ſuch Commiſſion is or ſhall be awarded, became Bank- 

„apt, the faid Gommiſſioners ſhall ſtare rhe Account between them, 

and what thall appear to be due upon the Balance of ſuch Account, 

and no more ſhall be claimed or paid on either Side.“ And that Sir 
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Creditor ana Bankrupt. 


muſt take his Eſtate and Effects, ſubject to the Engagements and 


| Cate was out oi the Clauſe of the Statute 5 Geo. cap. 24. of ſkating Ag 


bind rhe Members of the Company, That ſuch an Agreement among 


pany tor his 5000 I. Stock, and the Company a Creditor of Sir Stephen 
Evans for the 800 l. due to them, that the Stock is called Credit in th: | . 0 


the Intereſt and Produce of the Stock, and though there was nothing 
due to Sir Steven Evans for Dividends at the Time of his Bankruptcy, 


equal to Specialty and Judgmeats, but gave them the Preference. lt 


Stephen Evans having Credit in their Books ſor 5000 1. Stock, and th 1— 
Company on the other Side having Credit in Sir Stephen Evans's Bree 
tor 800 1. they ought to deduct and have an Allowance of the 8001, .. Hen 
of the 5000 l. Stock. | incon 
It was argued tor the Plaintiſſe, that the By-Law to diftrain the 11. equal 
venturer's Stock for a Debt due to the Company, was contrary to [,,, But 
and a void By-Law, That it gave the Preference to a Simple Conua ip, 
betore a Debt by Specialty or judgment, That it ſubverted the levy bers, 
Courte of Adminiſtration, That if an Adventurer died indebted by Ia | By-L 
ple Contract to the Company, that Debt by Simple Contract would x -L 
ſatisfied beſote Debts by Specialty or Record to other Perſons; Thatth; MA cit! 
By-Luw was Contrary to the Statute of Bankrupts, which makes 4 bels, 
Lebts equal, and to be paid Pari Paſſu, which is molt agreeable to n. buys! 
taral Jattice and Equity, and ſuppoſing it might bind the Advent ce 
himfſe}t as an Agreenfenr, yet it would not bind the Atlignees, 6 de Tet 
are Fruſtees for the Creditors, and the Stock and Eflects of the Bu- in ga. 


13 ; | p . . . | 3 
rupt veſted in them, by Act in Law, and not by the Party; That rj ö * 
t icil 


i * yr . 5 ; 7 | T2 
counts where mutual Credit had been given, that Clauſe extends oll Ac 


to mutual Debts, here the Company is not Debtors to the Proprietors i s 


nion 4 
"5208 
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the Stock, nor can they demand the Value of the Stock from the Com. 

pany, the Company is only a 'Truſtee for the Proprietor, and not their 

Debror &cc. TE = 
It was argued for the Detendant, that this was a good By-Law 90 


4 


7 
E 
4a 
v 


U 


} 
* 
vo 
— 


Partners in 'Trade would be good, That it any of the Partners borrow'd Ag 
or took any Money out of the Joint Stock, that his Share and Interef ” 
in the Joint Stock thould be liable to make Satisfaction tor ſuch Debt, e 
that the Company having the Controul and Power over the Proprietos WW : © 
Stock, might reaſonably detain the Stock, till they were ſatisfied, tors waa 
Debt due to them from tuch Proprietor, That the Alfignees were iu the WM © & 
ſame Condition with the Bankrupt himſelf, they ſtand in his Place, and * 

Masor 


Charges they were liable to in the Hands of the Bankrupt. 2dly, Tut to NO! 
this Caſe was within the Clauſe of the Statute 5 Geo. cap. 24 of mutt- | 40 an 


. - x 71 3 
al Credit &c. and that Sir Stephen Evans was a Creditor of the Conv | _ 
| 1tte; 


Books of the Company, and he has a Demand againſt the Company i: 215 

| ar n. 
yer, the Stock itſelf was a Debt from the Company, and ſo within ts 
Clauſe of the Act ot ſetting one Debt againſt another, and only the B. 
lance due to Sir Stephen's Aſſignees, That it would be very unreaſonable 
where there vre mutual Dealings and Credit, that the Debtor to the 
Bankrupt ſhould be bound to pay the Whole due trom him to the Bank- 
rupt's Eſtate, and e contra ſhould only come in as a Creditor, under 
the Commiſſion for all due to him, and receive perhaps only two ot 
three Shillings in the Pound for his whole Debt &c. 

King C. was of Opinion that the By-Law was not good. It was 
aſſuming a Legiſlative Power, and altering the Law, it was different 
from an Agreement between private Partners in Trade; theſe Sorts 0 | 
Companies were of a publick Nature, all People were admitted int 
them, and great Part of the Perſonal Eſtates of the Kingdom were in- 
veſted in them; Thar ir did not only make Debrs by Simple Contract, 
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| ve them a Power to attach their Creditors Eflects, and ro be their 
Town Carvers ; It ſubverted the legal Courſe of Adminiſtration, and was 
inconliſtent With the Statute of Bankrupts, which makes all Debts 
: 2 aal &c. 


fell. 
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Creditor and Bankrupt. „„ 


But Raymond Ch. J. and Mr. Baron Price, who aſſiſted his Lord- 


C ſhip, thought it a good By-Law, it extends only to their own Mem- 
bels, and tends to the Benefit and Advantage of the Corporation. All 
LE Bi laws for the Benefit and Advantage of Trade are good, unleſs ſuch 
E 3i-Luws be unreaſonable or unjuſt, That this, in their Opinion, was 
either; not unreaſonable, becauſe it extends only to their own Mem— 
| bers, whoſe Conſent is implied in all By-Laws, and every Man that 
| buys Stock mutt take it ſubject to the Engagements laid upon ſuch 
Stock by rhe Company; it is not unjuſt, becauſe the Stock is only to 
de rerain'd as a Pledge till the Debt be fatisty'd, which every Debtor 
in ſaſtice is bound to do; That the Affignees ſtand in the Place of the 


Bank:upt, and can be in no better Condition than the Bankrupt him- 


King C. ſaid, I think this Caſe is within the Clauſe of the Statute N. B. The 


| 5 Geo. of ferting oft Debt againtt Debt, ſo need not give any direct Opi- Judges gave 
nien as to the By-Law, here is mutual Credit given, and therefore I 8 direct 
think the Company may retain the Sool. due to them, out of the Di- Opinion as 


to this laſt 


| vidends due to the Bankrupts Eſtate, ſubſequent to the Bankruptcy, Point, but 
aud al]! nor be oblig'd to come in as a Creditor under the Commithion, ſeem'd to 


and decreed accordingly. MS. Rep. Mich. 12. Geo. Gibſon, & al agree with 
Alignecs of Sir Steven Evans Bankrupt v. Hudions Bay Company. THE Chancel- 
3. 5 Geo. 2. cap. 30. F. 28. Where it ſhall appear that there has been 
ual Credit given, or mutual Debts between the Bankrupt and any other 
Lech, the Commulttoners or Aſſignees ſhall ſtate the Account, and one 
Hels may be ſet apainſt another, and the Balance of ſuch Account ſhall be 
ined or paid. 1 „„ . 35 

4. F. 34. It fpall be lawful for the Ag nees, with the Conſent of the 
mor Part, in value of the Creditors preſent, at any Meeting purſuanc 
to Notice in the Gazette, 70 ſubmit any Difference between ſuch Aſſignees, 
aul any Perſon whatſoever, or by reaſon of any Matter relating to ſuch 
bankrupt, tothe determination of Arbitretors, or otherwiſe to compound the 
Matters in difference, as the Aſſignees with ſuch Conſent can agree, | 

J. 9. 35. The Aſigutes are impowered with conſent of Creditors, to maks 
Cinpr/ction with any Debtors to ſuch Bankrupts, where the fame hall ap- 
pear necetlary. - SD 1 . 


(O. a) Demeanor and Crime in Bankrupt's not ap- 


pearing and diſcovering his Effects; and How the 
Commiiſioners are to proceed for that Purpoſe. 


. 13 Eljs, cap. J. IF any ſuch Perſons, which ſhall le indebted, do 
: . 9 of Purpoſe withdraw theinſelves trom their 
Ul Manſion Houſes, «pon Complaint, the Commiſſioners ſhall have - 
Pou rio award five Proclamations, to be made iu the Lauren's Name, upuu 
Sv Lorket- Days, in ſuch Places near the Place where ſuch Bankrupt has 
% commonly wade his Abode, command ing him to return with all conve- 
nien: 


——— 


Creditor and Pankrupt. 
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rupt s Appearance ; and three Weeks Notice ſhall be given in the C2. 


nient Speed, and to yield his Bod) before the Conmmiſſioners, or one of thn hot CXC 
| | N ) ogy 


at ſuch Time and Place as by the Proclamation Jhall be appointed 3 and i; Jer | 
he do not, according to {uch Proclamation, yield his Body, then 26. ol Pe 
Body of ſuch Offender ſhall be adjudged our of rhe Queen's Procectica, WW © . 
and every Perſon that ſhall willingly help to hide or convey, or {hall ai. WA” 55 
lingly receive, or keep ſecretly, any Perfoi ſo demanded by Proclamati, tende 
ſail ſuffer Iinpriſonmeut, or pay ſuch Fine to the Queen, as to the let 
Chancellor (being informed thereof by the Commiſroners ) ſhall feem me, pl Kec 
2. 1 Fab. I. cap. 15. S. 8. V be refuſe to be examined, or to anſwer fall 60 2 
the Cummyullioners may commit him ciſe Priſoner till he confurm. FI fate, 
. . 1s upon his Examination, it fall appear That he has conmitts; jt 5 
any wiltul or corrupt Perjury, to the Damage of his Creditors, to the Vai WEIR 
of 10 J. and be convifted thereof in any Court of Record, he {hall hav q EY7 
of his Ears nailed to the Pillory, and cut of, 1 Wet / 
4. 21 Fac. 1. cap. 19. F. J. If any Bankrupt ſhall, upon his Examins. e 
tion beſore the Commiſſiouers, be found ſraudulently to have conveyed Jug C 
away his Goods, Lands, or other E/tate, to the Value of 20 l. to the 11% 20 
End to hinder the Execution ct the Statutes, or to defraud or binder hig ener 
Crediters of the ſame, and ſHall not, upon his Exaninaticn, diſcover nt 4 lle 
the Commiſſioners, and (if it lie in his Power) deliver unto them ail tha en 


E/tate {90 fraudulently conveped away Or detained, or that cannot mak it ure "m 
appear unto the Commiſſioners that he has ſuſtained jome caſual Ly, 
cohereby he is diſabled to pay what he then owed, may be indicted tor ſuch 
Fraud or Abuſe at the Allizes, or General Se{htons of the Peace ot the 
County or Place where he ſhall become Bankrupt ; and it the Bankrgt 

be thereof convicted, he ſhall be ſer upon the Pillory for two Hours, aud 
have one of his Ears nailed to the Pillory, and cut oft. 

F. 5 Geo. 2. cap. 30. H. 1. If any Perſon who ſhall become Bankrupt, 
and againſt whom a Commiſſion of Bankrupt under the Great Seal fal b! 
iſſued, whereappa he ſhall be declared Bankrupt, {ball not within 42 Days | 
atter Notice in Writing left at the uſual Place of Abode of ſuch Peron, 
or perſonal Notice, in cafe ſuch Perſon be in Priſon, and Notice in the 
London Gazette, ſtrreader himelf to the Commiſftoners, and ſubſcribe ſuth 
Surrender, and ſubmit to be examined upon Oath, or ſolemn Affirmation, 
and conform to rhe Statutes concerning Bankrupts, and upon his Examind- 
tion 7 bets all his Effects, and how he has diſpoſed of his Effetis (and 
#1l Books and Writings relating thereanto) of which he was poſſeſſed or in. 
tereſted, or whereby ſuch Perſon or his Family has, or may expett any Pa 
ſibility of Advantage (except ſuch Parts as ſhall have been bona fide + 
poſed of in the Way of his Trade, and except ſuch AJoney as fhall hai! 
been laid out in the ordinary Expence of his Family) and alſi, upon ſuch En- 
ami nation, deliver up unto the Cominfioners ſuch Part of his Effects, aid 
all Books and Writings relating  thereunto, as ſhall be in his Power (His 
neceſſary Wearing Apparel, and the neceſſary Wearins Apparel of the W's 
and Children of ſuch Baukrupt excepted ) then the Baukrapt, in caſe of Us 
fault in not ſurrendering and ſubmitting as aforeſaid, or in caſe he ſbul 
conceal, or imbezzle his Eſtate to the Value of 20 l. or any Books of A. 


F. a 


7 N 
1 bt 


emurre 
8 0 7 
C 11.470 Ea 


Danfon 


. 
| eff. 
ccordin 
us Cert 
ent of 
be Cour 
ud, the 
1d Hi ( 

Iv 


counts or Writings relating thereto, with Intent to defraud his Credits "Ke ope, 
(and being convicted by Indicftment or Inforiation ) thall be deemed gui HN“ 
of Felony, without Benefit of Clergy ; and ſuch Felou's Goods a 
Hſtate ball go among the Creditors ſeeking Relief under ſuch Commiſion. . as 0 
6. K 2. The Commithoners thall appoint, within che faid 42 Days for 4% lleharg 
Bankrupt to ſurrender and conform as aforeſaid, not lels than three Mect- be Proc 
ings, the laft of which ſhall be on the 424 Day limited for ſuch Bank- Ach. x: 


Zzette of the Time and Place of ſuch Meetings. 
J. F. 3. I. ball be lawful for the Lord Chancellor 20 enlarge the 
Time for ſuch Perſon ſurrendFing him{elf, and diſuovering bis kffes, 
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wy, hate, for which Attendance the Bankrupt all be allowed 2 5. 6 d. per 
len; and in caſe ſuch Bankrupt ſhall negle& to attend, or refuſe to 


i, which ſuch Aſiguces ſhall judge neceſſary for getting in the Baukrupt's 


itte 
ale 
Ae %%% „ | he C {hone > „11 
nn Afrrmation, before the Commiſfroners ) the Commitiioners are required 
LL 


5 " un in cloſe Cuftody, until he ſhall conform to the Satisfaction of the Come 
) [! e 1 ; | — 


1 Ki ty due Courſe of Law diſcharged ; and ſuch Gaoler is required to keep [uch 
"4111! ts ; * E | - . 
Ty n in cloſe Cuſtody, within the Walls of the Priſon, under the Penalties 
* ire mentioned, for ſuffering ſuch Priſoners to eſcape. 

18 | | : 

9) 
F [uch 


I the 


Kut e 
a" WF {P. a) The Bankrupt's Perſon protected. In what 
krupt, r | | | Caſes. : | | 
all be | 


Days 5 . | 
ons j N Debt on Obligation, the Defendant pleaded, that before the Att ion 
in the 

he ſuch emurred, and per Curiam, it is an ill Plea ; and until an Aſſigument 
ation, e mage, the Debtor is defenceleſs ; and [cited] therefore [the Cale ot] 
ain non and Hale [that] Payment, before a Commiſſion ſued out, is 
(el cnougb, and / it is beforehis Debt ve affrgned. And Judgment for 
/ or in- ee laintift. 3 Keb. 616. pl. 78. Hill. 27 and 28 Car. 2. B. R. An- 
Spice. 3 5 
ie %. Man rents an Fuſe for Years, by Leaſe, at C. and becomes 2 
J bow , and /urrenders all his Goods and Effects to the Commiſſioners, 
cording to the 4 and 5 Ann. Reg. and with the reſt, this Leaſe . And 
ls Certificate was allowed; but being taken into Cuſtody for Non-Pay- 
ent of the Rent fince, he moved by Counſel to be diſcharged ; bur 
ie Court would not grant it, and forced him to put in Bail; for they 
ud, the AFG of Parliament did not make void the Contract between hin 
0 his Landlord. Patch. 6. Ann. Reg. 8 


ed cen 4 Cloſer, here the Bankrupt was, to ſearch tor them; two Of- 
{ guilty “L, ſoon after them, and took him in an Action, and threw him into 
ods an Comer, where he was ſerved with ſeveral.other Actions in Cuitody. 
ion. ; Was ordered that they, at their own Colts, thould procure him to be 
s for te ar ged our of Cuſtody, or to ſtand committed, being an Abuſe of 


* 


. Two Perſons having Authority to ſciſe the Eſfects of a Bankrupt, 
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brought, the Plaintiff became a Bankrupt, to which the Plaintiff 


| XY : 3 . pick Ras 
e Me 10 oils of the Court. Sel. Caſe in Chan. in Ld. King's Time. 64. 
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or affirm, that any ſum of Money is due to him from any Bankrupt which j 
not really due, knowing the ſame to be not due, and being convitzed by In. 
dlictment or Information, ſuch Perſon ſhall ſuffer the Penalties inflifed |, 


1. 13 Eliz. cap, J. KVC H of the Commiſſioners as fall put th 


at the Time that he did become Bankrupt. 


to 108. in the Pound, ſuch Bankrupt ſpall not be allowed the 5 per (zl 
but jhall be allowed ſo much as the Affignees and Commiſſioners ſhall thilk 
-. Bt; not exceeding; 3 per Cent” ett: 


the Value of 1001. (unleſs He ſhall prove by his Books, or otherwiſe uh 


Whole the Value of 1001. within 12 Months next preceding his becom 


attually transferred, 


(Q. a) Falſe Claims of Debts. Puniſhment thereof, 


I. 5 Geo. 2. cap. 30. WF any Perſon ſhall before the Commiſſioners, Or U) 
| . 29: Affidavit or Affirmation exhibited to them, ſy 


the Statutes againſt wilful Perjury, and ſpall be liable to pay double the 
Sum /o ſworn or affirmed to be due. | 


(R. a) Surplus and Allowance. 


5 Commiſſion in Execution, thall, upon Requet 
made by the Bankrupt, mot only make Declaration ro the Bankrupt dt 
the employing aud beſtowing of their Lands, Goods and Debts, % 4.1 
make Payment of the Overplus, if any be, to the Bankrupt. 

2, 5 Ceo. 2. cap. 30. H. J. All Bankrupts who ſhall ſurrender and ©. 
form, as by this Act is directed, fhall be allowed 5 per Cent. out of the 
neat Produce ot the Eſtate that ſhall be receiv'd, in cafe the near Pro- 
duce of the Eſtate, aſter ſuch Allowance made, thall be ſufficieut to 
pay 108. in the Pound, and ſo as the ſaid 5 per Cent. thall not amount 
to above 200 l. and in caſe the neat Produce of the Eſtate ſhall be ſuficitit 
70 pay 128. 68. In the Pound, then all Perſons ſo conforming, fhall ve a 
lowed / J. 108. per Cent. ſo as ſuch Allowance ſhall not amount to abort 
2501. and in caſe the neat Produce ſhall, over and above the Allowaice, dt 
fefficient to pay 158. in the Pound, then Perſons ſo conforming, jha!! it 
allowed 1o per Gent. ſo as ſuch 10 per Cent. 
3ool. and every ſuch Bankrupt ſhall be diſcharged from all Debts owing 


3. H. 8. If the near Proceed of ſuch Bankrupt's Eſtate ſhall not amount 


4. S. 12. Nothing in this Act ſhall give any Advantare to any Bankruf 
who jvall, upon Marriage of any of his Children, have given abo 


his Oath or Affirmation before the Commiſſuners, that he had rem! 
other Eſtate ſuſficient to pay every Perſon, to whom he was indebted, til 
full Debts) or who ſhall have loſt in one Day the Value of 51. or 1 106 


Bankrupt, at Cards, Dice, Tables, Tennis, Bowls, Billiards, SHovel- Brach 
or Cock-bighting, Horſe-Races, Dog-Matches, or oot-Races, Ot othe 
Game, or by vearing a Share in the Stakes, or Betting, or that within 0 
Year before he became a Bankrupt, ſhall have lot 100 1, by Contracts 10 
Stock, or Shares of any public Funds, where ſuch Contract was not 1" 
perform'd within one Nee from the making, or where the Stock was 
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(S. a) Certificate and Diſcharge. 


. 13 Elis. cap. J. 8. 10. JF the Creditors, of any Bankrupts which 
| depart the Realm, keep their Houſes, or 
herwiſe withdraw into Places unknown, or ſuffer themſelves to be arreſi- 
,, or outlawed, or yield their Bodies into Priſon Purpoſely to defraud 
| tbe Creditors, be not fully ſatisfied for their Debts by the Means before 
| ſeeificd, they ſpall have their Remedy for levying the Re/tdne againſt the Of- 
| tenders, as they might have had before the making of this AF. And the 
{24 Creditors thall be only barred for ſuch Part of the faid Debts as 
all be paid unto them, as aforeſaid. 5 N £ 
| 2. 469 5 Anne 17. All Banukrupts ſurrendering and conforming then 5 Geo. 2. 
| ſos, as in this AFG, ſhall be diſcharged from * all Debts owing at the 4%. 3. S. . 
| Time of the Bankruptcy, aud if they be proſecated for any Debt due before, e 
| they oa] be diſcharged on Common Bail, and plead that the Cauſe of Ac- enacted. 
tion accrued before they became Bankrupts, and give the Special Matter in * This ex- 
Evidence, aud if Fudgment be given againſt the Plaintiff, the Defendant 29s not 


1 ** „ to Debts due 
4 e e recover his Coffs. or ond” 


| ) 

0 UTI | 

ITY = . Ce 1 „%% ͤĩð ” rußt as Hx- 
ae cuter, but it is for this particular Reaſon; becauſe they are appropriated to pay Teſtator's Debts, and 
i 4.101 if they were aſſigned it would be a Wrong, viz. a Devaſtavir ; and it being objected, that it extends 


in” the O 


O ſ 


Wrs's Rep, 254. in Caſe of Miles v. Williams, 


10 C016 
of the 
at Pro- jadged. Trin. 1714. B. R. Wms's Rep. 249. 260. Miles v. Williams. 
ien t 1 e 

amount 


EE 3. If a Bankrupt has a Certificate, and an Action be brought againſt 
le bim afterwards for a Debt precedent to the Statute, he may plead his 
„Certificate upon the Roll, and ſo prevent a judgment from being entered 
0 4908 up atterwards, but having neglected ſo to do, it was his own Default, 
275 and a Court of Equity is not to relieve either his Pleading, or his Want 
e cba Plea, or no proper Plea put in in Time, nor could he be relieved on 
e e Audita ©nerela, becauſe he had an Opportunity and might have 
3 OWITg pleaded his Certificate before the Judgment was entered, and upon 
producing ſome Precedents where Bankrupts had been relieved against 
7udements obtained againſt them, they did not come up to the Caſe in 
Queſtion, and the Petition was diſmiſſed. 2 Vern. 696, 697. Trin. 1715. 
3% Ol % 

4. Commiſſioners of Bankruptcy having made an Aſſignment of the 
Bankrupt's Eftate, and atterwards given the Bankrupt his Certificate 
and Diſcharge, cannot make a ſubſequent Affigmment, Wms's Rep. 386. 
Mich, 1919. Jacobſon v. Williams. „ - 


amount 
er Cell 
[I think 


ankrupt 
abo 


iſe ups ö 


— ol and obtained Judgment before Bankrupt's Certificate was allowed by Ld. 
a Chancellor, and the Certificate not being allowed till after the Rules 


o Pleading were out, the Bankrupt had no Opportunity to plead his Cer- 
+; tficare, and take the Benefit of the Act 4 Ann, bur i the Hire Facias 
ot; anf tbe Bail the Certificate was pleaded, and the Plea over-ruled, 
oy cl ſo that the Bankrupt has no Relief but in Equity, or by Audita Querela, 
acts Which is an Equitable Remedy at Law. A Motion was made by Sir 
Jol ph Jekyl, tor an Injunction; Bur Cowper C. denied the Motion, 
(though Sir Joſeph Jekyl ſaid, there were ſeveral Precedenrs of [njunc- 
tous of this Sort, but had none ready to produce) becauſe this was a 
EI PL SIR: me r- 


[- Board | 


196 jo b 
Was 110 


(9, 1 


not to Delts due to the Bankrupt jointly with another, it was anſwered by Ld. Ch. J. Parker, in deliver- 
inion of the Court, that the Caſe cited for that Purpole from 1 Lev. 17. is not determined. 


A Plea upon this Act muft conclude to the Country, and not to the Judgment of the Court ; Ad- 
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ann 


mexrciſul Law made in Favour ot the Bankrupt and in Prejudice ot the 


the Eſtate, and getting him diſcharged, The E/ate ol B. (belides 


bing aud foine deſperate Debts. It was intitted that Fraud appeating, 


. . SE 49d. ar Fo U 3 » . : * 
\\ 41ver of bis tormer Execution of the Body ; for here being 110 L.date, 


eld. | | | 

7 Such. Creditors of a Bankrupt as come in under the Commilſion, by 
which all the Bankrupt's Eitate, both Real and Perſonal (by Means 
whereot he ſhould pay his Debts) was ſeiſed, ſhall not be allowed to int 


pꝛriſin the Bankrupt for nd paying thoſe Debts., Per Ld. C. Parker, who 


aid he would Order his Diſcharge out of Cuſtody, as to any Action 
brought by thoſe, who had come into the Commiiſion ot Bankrupccy, 
8 ww 7 © : . : JESS 1 
and had foughr Relief thereby. And though it was objected that he 
ought not to be diſcharged, till he had pertected his Examination, vet 
the Court held the contrary ; for it did not appear that he had been in 


Contempt or retuſed ; Bur it he had, yer when the Commiſſton Was in- 


regularly ſued out, there ought not to be any. Proceedings upon it by 
Way ot Examining the Bankrupt or otherwiſe. W ims's Rep. 612 Hill 
1719, Ex Parte James. | 7 
8. A Creditor paitioned the Ld. C. Parker againſt the Allowance of th: 
Kankrupt's Certificate, who in Conſideration of the Flaintitt*s withdraw- 


ing his Petition gave him a Bond for the whole Delt. The Certificate 


was alterwards allowed, and the Creditor ſued the Bond againit the 
Bankrupr, who pleaded the Act of 5 Geo. 2. and that the Bond was ob- 
tarned in Oraer to procure his Diſcharge ; But Ld. C. Parker retuſed to 
relieve the Bankrupt, and difmitied his Bill with Cofts. W ms's Rep. 

620. Paſch. 1720. Lewis v. Chaſe. | | 
9. A Queſtion was, concerning the Form of Certificates on the late 
Act. But per Ld. C. Parker, the Commiſſioners are to certity One 
Day, that the Bankrupt has in all Things conformed &c. And then 
the next Day, the Creditors certify on the tame Parchment their Con- 
tent, at the Foot of which the Commillioners are to certify, that the 
Creditors had conſented according to the Terms of the Act. Trin. 

e / mr rm 
10. A Bankrupt fo ſound, was ſued for a Debt on Bond, before lis 
Certificate allvwed, but he had ſurrendered his Eff:&s and tubourtied 10 
be examined, and his Certificate nor being allowed, he pleaded Non 
e jactum, and Fadgment was given. againit him. He had afterwards 2 
| | : Certt” 
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ente allowed and confirmed. The Obligee Three or Four Years 


the wards breught a Scre Farras upon the Judgment, and the Defen— 
1 at. |, -/orJded the Stat. 5 un; and that the Cauſe of Action accrued before 
|. Pgkruptcy, and upon Iſtue joined, it was found againſt the Bank- 
I Lot be (as was alledged) rot being able 10 pet the Commiſion, or a Copy 
01 5 „ to praduce at the T rial, and the Plaintiff after had Judgment, 
8 Hintilf got an Injunction, but the Matter ot the Rolls, upon 
f's Ming, ditmiſſed it, as a Matter wholly at Law; But upon Appeal, 
iter |: CC Macclesfiteld reverſed the Decree, but ſeemed to admit that 
lau, nere the Caſe only Matter of Miſpleading Equity thould not relieve, 
Kin tar upon the ſeveral Cirenmſtances of the Caſe a perperua IInjunction was 
For rated. 2 Wms's Rep. Jo. Trin. 1922. Blackhall v. Combs. 
n. 11. A Creditor came in under the Commiſſion and proved his Debt, 
Ws, «nd akterwards arreſted the Bankrupt, who now prayed to be diſcharg- 
and | i, Ld. C. King ſaid, it has been the Conftruction ot Equity upon Sta- 
1 inte of 1 Anne cap. 12. which diſcharges the Bankrupt ot his Debrs on 
d be n Certificate by 4 5ths of his Creditors, and allowed by the Chancel- 
hip , chat where a Trader becomes a Bankrupt and any one oft his Cre- 
Ute | Gitors comes in before [under] the Commithon to prove his Debt, 20 
lle, Jaith Deen only to oppoſe the Bankruft's Certificate, vet this is an Elec- 
; il, to to take his Remedy for his Debt under the Commiſſion, and if pending 
0. 4 | thar, the Creditor ſues and arreſts the Bankrupt, it is taken to be an 
al, | O2prefſion ; and ordered the Creditor, at his own Expence, to diſ- 
Ny charge the Bankrupt our of Cuſtody. 2 Wms's Rep. 394. Mich. 1726. 
wii „L . - 5 
ne 12 Bat if ſuch Creditor will wazve any Benet under the Statute, 
ard tay a reaſonable Time, and there is an [probavility of the Dankrupt's 
05 g able to gain his Certificate ſigned by 4 Sths in Number and Value ot 
eans the Creditors, or allowed by the Court; in ſuch Cale if the Creditor 
11. [blies to che Court, declaring his Conſent to waive any Right, or 
Who Care of the Bankrupt's Eſtate under the Commiſſion, and praying 
tion thit he may ſue the Bankrupt; Ld. C. King thought it reaſonable for 
Cy, Court co give Leave to ſuch Creditor to proceed at Law againſt the 
he Ranxrupe for his Debt. 2 W ms's Rep. 295. Mich. 1726. in an Anon. 
et Cale; | J 
1 in 13 On a it Commiſſion agaiuſt Two Partners, the ſeparate Creditors 
ts tough they have taken out ſeparate Commuftoners, thall yet be at Li- 
_ oy berty to come in to opp9/ſe the allvwing of the Certificate. 3 \V ms's Rep. 
Lil 235 Hill. 1729, Horſey's Cafe. : 5 : 1 
i4. Where Two Partners are Bankrupts, and a Foint Comm! 701 is So on the 
th; Luken out againſt them, if they obtain an Allowance of their Certiſicate, other a, 
aW chis will bar as well their ſeparate as their Joint Creditors. 3 W mes e, 
gate Rep. 24. Hill. 1729. Horſey's. | and one of 
ae 28 | Rs „„ . | 5 5 them becomes 
h- a Pankrupt, and on a ſeparate Commiſſicn being ſued out againſt him, [35 Certificate is allowed, this dos 
ito vt only diſcharge the Bankrupt, of what he owed tepararcly, bur allo of what he owed jointly, ad 
For "1:10 Partnerſhip Account, becauſe by the Act of Parltament the Bankrupr, upon making a tufl 
Cb. Uccvery, and obtaining his Certificate, is to be diſcharged of all Debrs. Now as the Debts he owes 
ine with another, are equally his Debrs as what he owes on his ſeparate Account, conſequently Je 
late ts to be diſcharged of both his joint and ſeparate Debts; And ſo it has been determined by the judges Of 
One B. R. By the Lord Chancellor Parker. 3 Wms's Rep. 24. in a Note cites 3 July 1921 Ex 
berte Yale, : 
hen 
” 15. 5 Geo. 2 cap. 30. S. 10. No Diſcovery fall intitle Juch Banks ups a 
ri, 0 too Benefits allowed by this AT, unteſs the Commtitioners, or the = 
Maier Part of them, {all under their Hands and Seals certity to the 3 2 | 
his Lord Chancellor, thier ſuch Bankrupt has made a full diicovery of Lis 
to te, and in all Thipgs conformed himſelf according 10 the Direct ions of ; 
Jon i, and that there dors net apperr tu them any Reafoit to doubt of ths ; 
FR | M In | | Trith ] | ö 
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make Oath, or ſolemnly affiria in Writing, that ſuch Certificate way cb. 
rained without Fraud; and unleſs ſuch Ceriificatefpall, after [ach Affida: Vit 


cution by Fi. Fa. becauſe the Body is deemed a Satisfaction; Bur 
otherwiſe, if Creditor takes a Fi. Fa. firſt and levies ſhort &c. there | 
he may take a Ca. Sa. afterwards and lue 28 And here A. ſued out a 
Commiſſion of Bankruptcy againſt B. 1726, and after in 1727, receiveda 


; Doe td ER. + ray 
77 75 mY (ich D. covery, ana uni * iii 4FS--$1H. 43 1 &-i6 i umbe 


Julſtices of B. R. C. B. or 5 of the Exchequer, to whom the Conf. 


| Without Fee, 


the Dividend, and this in Conformity to the Law, where it the Credi 


tion in this Cafe, MS. Rep. Mich. 1734. Ex Parte Hoſey. 


jor his Debt — An Order was made by the late Lord Chancellor, that f. 


certity'd that 4 5ths in Number and Value of Creditors had c Conjeres 


Commiſſion as to have Liberty to allent OL dillauent. Lord Chancellor 


„ nd Bar 
Cred itor anc Bankrupt. 
j 


Value ot the Creditors, who il: all be Creditors ter not leis than 201 
reſpelttpely, or foine other 1 erſon by them duty auth 1 188 Hall bent þ 
Certificate; but the Commiſſtoacrs flvall not certify till the) Kal. Habt P., 
Ly Afidavit, or Alſirmation iu MNriting, of ſuc? Cie tors, or of the Pint 
by them allthorized, fromias the Certrfca algy. and / of the POW by Which 7.» 
Per [01 ſpall be atithorizedl to ſigu for any Creditor, (WH dau 1 1 
Affirmation, together with ſuch Authority to fin, ſeal ve laid beicrs thy 
Lord Chancellor, with the ſaid Certificate) aud unieſs ſuch Bau 20 


Affirmation, be allowed by the Lord Chaucellor, or by ſuch Two of th 


ration of juch Certificate {all be referred ty the Lord Chancellor ; and any if 
the Creditors of ſuch Bankrupt are to be heard, if they think fit, againſt tis 
making ſuch Certificate, and againſt the Con hroation there of, 

16. H. 13. Vany Bankrupt, who fall have obtained his Certificate, 
hall betaken in P.xecution, or detained in Priion, on Account ot any Deir 
owing belore he became Bankrupt, by Beaſon that Fug niet was oi 1 
before ſuch Certificate was allowed ; it jozil te lawtnl jor any ont e 

Tudpes of the Court, wherein fu 15 6 ent has be {0 obtained, 5 5 | 
Bankrup? S Producing 315 Certificate all wed to Order any Sheriff or H, 
roho ſhall hawe fach Banks pt: {i pis Cujrody, to diſcharge tuch | Funky 


17. Where a Bankrupt is in Execution before the Commiſſion, and the 
Creditor comes in and receives a Dividend our ot the Eſtate, che Ong | 
will put him to his Election either to diſcharge the Bankrupt, Of reHN 


LOr will 77 the Debtor in Execution, he cannot ae take Exe- 


Dividend of 2 8. 6 d. in the Pound, Lg now lately took B. in Exe- 
cution for the Reſt of his Debt, and now B, petitioned to be diſcharg- 
ed, but was denied; Per Ld. Chancellor. NS. Rep. Mich, Vackt. 
1733:. Ex Parte Blewin. h 

18. Per Ld. Chancellor. Though a Creditor of Bankrupt under 2 
is by the laſt Act excluded from ent or Diſſent 70 the Cos bificate, jt 4 
he is affected by the Conſequence of allowing the Certifitate, be bu, 
Right to Petition, and few any Fraud neainſt 8 the Certifi ali, 
MS. Rep. Mich. 1734. Ex Parte Allen | 

19. Bankrupt in Priſon on a meſne Proceſs at Suit of A. pray d th A 
might wake Election, whether he would coine in under Commiſion, of ide. 
his Remedy at Law. Per Ld. Chancellor, A. may make a ſpecial Elet3ivs, | 
ro take his Remedy at Law, and to come in under the Commiſſion, ſo ta 
as to prove his Debt and aſſent or ditſear to Certificate, becauſe tha: 
will affect his Remedy at Law, but he is to waive any Dividend o. 
further Benefit under the C omiſſion, and accordingly A. made his Elec- 


20 F. having proved a Debt of 20001. under Commiſſion of Bankrupt- 1 
cy agaiuſt one . and paid Contribution, and yer had L. iu Execurio! 


ſpould either diſcharge L. or Ice his Divideud.-- And Comm ino ner having 


zo L's Diſcharge exclulive of F. he now petitioned againſt allowing of 
Certificate, and that he might be admitted ro come in, ſo far under 
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= thar it was let Nec on great Debate, that a Creditor m irbt | ve at Li- 


ele to proceed at Law, and notoithſtan ling have Liberty to afſeat 
ent to Certificate; The Caſe of parting Creditor to Election is 
But it that Election is mgde in ge- 
| equence the Creditor is to be excluded from 
4 Liberty ot diſtenting to the Certificate, the reſt of the Creditors are 

dt only to take all the reſt of the Ellects, but have it in their Power 
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= allowing the Certific ate to bar the other's Debt &c. So that permit- 

Ne lach Creditor to aſſent on diſſent to the Certificate is not to give him a 

Penefir bat to prevent hi being hurt, and the. laſt Statute about Bank- 
rupt $ mentions 4 Sths of Creditors who ſhall have proved their 


Pobrs, and not who proved &c, and ſought Relief, and ir would be 


pad to put it in the Power of a few fmall Creditors, by conſenting to 


the Certificate, to preclude the other of his Debt, and therefore as the 


| Court by equitable Conſtruction puts a Creditor to his Election of abid- 


ing by his Remedy at Law on coming in to have his Dividend under the 
Commiſſion, ſo by the fame Rule of Equity, ſuch Creditor renouncing 
any Benefit under the Commiſſion fhould not be hurt, therefore let F. 
beat Liberty to make a 1 Election. MS. Rep. Trin. Vac. 1734. 


| Ex Parte Fenwick. 


| 
| 
| 


(I. a) Diſcharge. How it affects a Joint Debtor who 


15 not a Bankrupt. 


5 10. time, cap. 15. "H K Diſcharge of a Bankrupt by Firtue of 
: dS, z. the Act 4 Anne, or by any other Aci vela- 
g to Pankrapts, from the Debts by him owing at the Time he became a 
/ bankrupt, thall not be intended to diſcharge or releaſe any other Per- 
n, ho was Partner in Trade with the Bankrupt at the Time he became 
7 Bankrupt, or who ſtood jointly bound, or had made any joint Con- 
4 51th jum for the ſame Debt from which he was diſcharged ; b:t 
WG % franding fuch ns ſuch Partner That” ſtand charge- 


able. 


(U. a) Gaoler &c. Puniſhment. 


'HE 3 upon the Statute of Bankrupts, commited the Roll Rep. 
Bankrupt to the Cuitody ot the Sheriff of B. tor refuſing to be 47 pl. 16. 
examined on Interrogatories. The Sheriffs det the Bankrups 10 go at Cary S. Cc 
ge. An Action of Eſcape lies againſt them. Mo. 834, 835. pl. 1123. adhdged 


Trin. 12 1 1 he Caſe ol the Sheriffs of Briſtol. bas abe 
laintift. 


2 Zulſt. 236 S. C. het d accordingly. 


rb. z ru: ze: 9 The Gaoler 2 2 requeff of any Cre- 
gry 4 aving proved his Debt, and producing a Certificate ther eof under the 


Haug of t e Comm ioners, ( which the Coun: inert are ut give Gratis) 
Prue ſich Perſon fo committed; and in Cas ſuch rA ter bal 2 an 
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jhew ſuch Perſon ſo committed, end being in his att ual Cuſtody at the 7,, 
of ſuch Requeſt, to ſuch Creditor requeſting to {ee ſuch Perſon, fark 
Gavler ſhall forteit 1091. for the Uſe of the Creditors, to be recovered | 145 


tion of Debt, in the Name of the Creditor requeſting juch Sight. 5 
1610 

yy rup 

| We, 7 

rein 5 

(W. a) Proceedings &c. of Commithoners to be 1 5 
recorded. ner 8 

N 851 

25. 

| < 7 

I. 5 Geo. 2. cap. 30. 11 ON Petition of any Perſon, the Lord Chan- | Bs 
| . cellor may Order ſuch Commiſſions, *Dendjj, ci 
tions, Proceedings and Certificates, to be entred or Record; avg i 5 5 
Caſe of the Death of the Witneſſes proving ſuch Bankruptcy, or in Cijz the PE” 
aid Commiſſions, or ether Things ſpall be loft, a Copy ot the Record ; 
ſuch Commiſſions or other Things frigned and atteſica as hereia is mentis pl, 4a 75 
may be given in Evidence 70 prove ſuch Commfions, and Baukrupcy 
other Things; and all Certificates which have been allowed, er to be allouel ih | 
and entred of Record, or a true Copy of every Certificate, figned and attetel E 1 
4 herein is mentioned, ſhall and may be given in Evideace in any Courts if WM. © | 
Record, and, without further Proot, taken to be a Bar and Diſcharge =o 
againſt any Action for any Debt contratted before the iſſuing of ſuch Come 8 
7121//104 3 unleſs any Creditor of the Perſon that has ſuch Certificate, thall mes 
prove that ſuch Certificate was fraudulently obtained. 20 n 
2. And the Lord Chancellor ſhall appoint a Place near the Inns of Coutt, 2 5 


where the Matters aforeſaid ſhall be entred of Record, where all Pirſons 
ſhall be at Liberty to ſearch, and the Lord Chancellor ſhall by Writing 
appoint a proper Perſon, who ſhall (by himſelf or Deputy to be approved | 
by the Lord Chancellor by Writing ) enter of Record ſuch Commiſſion and 
other Things, and have the Cuſiody of the Entries thereof; and alſo appiint 
ſuch Fee for his Labour therein as the Lord Chancellor fall think reaſin- | 
able, not exceeding what is uſually paid in like Caſes; and the Perſon (1 
to be appointed, and his Deputy, jhall continue to enter of Record all ths | 
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Matters aforeſaid, and to have the Cſtody of the ſame, ſo long as they fal, Se | 

behave themſelves well ; and (all not be removed but by Order in Writing wy 

uuller the Hand of the Lord Chancellor, on good Cauſe therein ſpecified, WM. 
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(X. a) Compoſitions between Creditors and Bankrupt ; Wl ii-!: 

and Pleadings thereof. _: 

| S here 

8 | in hi 

"L \ Being a Goldſmith in London, and being diſabled, agreed ity Nick 


e moſt of his Creditors to aſſigu over all his Hftate upon Oath to ji | 
veral Perſons in 7 ruſt for the Payment of his Devts, as far as his F ſtats 
Wo] pay, he having ſuch Allowance jor Fnuſelf and. Family as dd, 
agreed upon; and molt of the Creditors ſigned the ſaid Agreement ; But | 
ſome of the Perſons that ſigued, finding that H. bad done fone Af of Vid 
tion of the Agreement, took out a Commiſion of Bankruptcy againit the {aid | 
F. and ſeiſed all the Eſtate they could come by, and pretended that 


ſome 
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the Creditors atorefaid, that ſigned rhe Agreement, and that 
et privy to the ſuing out the Committion, had Notice in due 
. thought they had neglected the faine, and that it was ſeven 
{rom the Date of the Commiſſion belore the Commitlioners 
ed. And F. and other the Perſons concerned in the firft Agreement, 
ie by the Commiſſion of Bankruptcy, being nor comprized, as 
| .olid, preferred their Rui againſt the Allignecs Of the Commillion of 
> dtudtcv, to have the Agreement performed, or at leaſt to be adinitied 
„/ Dividend with them. Bur this Court would give no Reliet 
in; and rhe rather, for that ir was made appear that F. Ha made 
"© of fore of the Goods be affigned to the Creditors ; but diſmiſſed the 
-1 Chan. Caſes 13, 19. Hill. 14 and 15. Car. 2. Fuller & al. v. 


herein 9 


Fill 

Lance & al'. 8 
„ Seite Facias on a Judgment, the Defendant pleaded a Compoſition 7 Mod. 10. 
, % the Pound ; Ita quod it be paid within five Nears, after the 5 1 CAE 
i” bart of his Creditors in Number and Value ſhall ſubſcrive the [ame 55 eg 
= tion, and after the Defedaut fhould be diſcharged from Impriſon- all Compo- 


1; and upon a Demurrer to this Plea, Holt Ch. J. was of Opinion, fitions by 
„ Compoſition by Virtue of the Statute muff be final, and ſuch as do wg 
. l bind the Defendant, and from which he cannot vary, that thoſe „erk by 
Mots ita quod, in Things Execurory (as in this Caſe) make a Condi- way of De- 
Rien precedent : but in Eitates Executed, they make a Condition Tulle. nes, 
quent, and 10 is Littleton to be underitood. That the Payment of 25. © 3 . 
per Pound, being a Condition precedent to this Agreement, and wholly ed, the ori- 
1 the Power and Will of the Detendanr till it is paid, 27 1 therefore no gin Debt 


net Hereement, and conſequently not within the Statute ; and this ariſes ; and 
"iſe is the ſtronger againſt the Delendant, becauſe it does not appear by Judgment 


l 
; Cont . 3 3 122 1 for the 
1 bis Plea that he was in Priſon, fo that this Condition precedent may be Pilintitt. 
[hall imdoſlible ro be performed, and conſequently the Agreement can never 
PO ike; it is true, it might have been ther, if 2.5. in the Pound has 
p 5 reed to be paid within the five Years, in the Nature of a Defeaſance 

2 le Ag reciuent; for this Statute operates aS a Defeaſance. 3 Salk. 59. pl. 


'r1tino | þ : ef | 

1 1 Paſch. 12 W. 3. in B. R. Feltham v. Cud wort. 

a * a. In Objection was made to a Compolition, for that the Ag ree- 
9 mr appeared to be only to, for, and with theſe Creditors who were Parties, 


Pe dj i had ſigned the Compojirion 3 but this Objection Was dilaliowed, be- 
„ the oLarure makes this an Agreement jor Lie reft. 3 Salk, 60. pl. 6. 
Ne tin. 13 W. 3. B. R. Ellis v. Ollave. 3 
1 foall| ; The Statute of Two Thirds in Number and Value was pleaded in | 
77 Bar, and the Defendanr, to bring himſeli within the Benefit of the Sta- 

%, ſews, hat he abſconded at the Time mentioned by the Statute, but did 
ee {or ꝛvhat he abſconded 5 and tor this the Plaintiff had Judgmenc 
n Demurrer. / Mod. 83. Mich. 1 Anne B. R. Greenway v. Freeman. 

5. When one pleads the Statute of Two Thirds, it he would take Ad- 
antage of the Clauſe of being in Cuſtody, he muſt ſhew it to have 
Xen on the 119th November; it of the Claule of abſconding, he muſt 
ebe abſconded for Debt at the Time of the Statute made. And 
upt Fi!!! haid, he took the Statute to be a private Law ; tor though it con- 

ce! a great many, yet it concerned a particular Sort of People; and 
ere the Plaintiff had judgment, becauſe the Defendant did not ſew 
nts Plea, that he had abſconded at the Time of the Ai made, but only 

Satay al it cas on the 17th of Noveitber. 7 Ned. 9. Mich. 1 Anne E. R. 
vit! Nicholl's Caſe. 8 a oe 
to ſe. 
Eliatt 
F WAS 1 
But | | X — —ę— N 
Vidla- N 8 
« laid N n (V. a) 
| that | | 

ſome 
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J. and 1 Jac. cap. 15. and other Statutes before; and the Statute 1% 


tio of the Whole; but becauſe he did not ſbew what were the Debts of tit 
Creditors, that ſo his Payment might appear proportionable to the Debts, tl 
| Defendant demurred ; Sed per Cur. it is well enough, eſpecially being 


40. Paſch. 15 Car. 2 B. R. Fitzwilliam v. Lewis. 
/ron of Bankruptcy iſſued againſt him, and that by reaſon of the Death ol 
ing Charles IL a new Commithon iffued in time of King James II. and 


allage, that their Teſtator was a Bankrupt at the Time of the Petition exhi« | 


| h 4 a 


(FT. a) Pleadings and Evidence. 


1. 1 Jac. 1. cap. 15. IF any Action foall be brought againſt am Cop. 
.. miſſioner, or other Perſon, having Aithirity 1 
ger the Commiſſion for any Matter, by force of the ſaid Statute [13 El] 
or this Statute, the Defendants may plead Not Guilty, or Juttity, % 
the At whereof the Plaintiff complained, was done by Authority of the (yy 
AF 13 Elis. cap. J. or this Ad, without expreſſing any other Matte 
Circumſtance contained in either of the ſaid Acts, wherennto the Plainij 
hall be admitted to reply, that the Defendant did the Act ſuppoſed a 
his own Wrong, without any ſuch Cauſe a/tedged by the ſaid Defenday, 
whereupon Iſſue ſhall be joined. 
2. In Debt on the Statute of Bankrnpts Plaintift counts of the Det gy 
unto him, Ez quod vigore Statuti prædicti attio accrevit; It was ung 
That there being two Statutes of Bankrupts, the Statute of 13 Eliz, cy, 


cap. 15. gives the Action, and ſo he Declaration is uncertain ; and ty 
this Cauſe is bad and inſufficient. Flemming Ch. J. held the Declan. 
tion is clearly good, notwithſtanding the Exception taken; tor it i; 
plain that theſe Words in the Declaration, ( vigore Statuti prædicti fi 
arcrevit ) ſhall be referred unto the Statute, which gives the Action unto the 
Creditor upon the Aſſignment by the Commiſſioners, and this is only 
the Statute of 1 Jac. cap. 15. Theſe are general Statutes, and fo No- 
tice is to be taken of them; and in this the whole Court agreed; and 


Judgment for the Plaintiff. 2 Bulſt. 26. Mich. 10 Jac. Poyelly, fond 
Stuff and Timewell. EE „ „ 5 Con 
3. Debt upon an Obligation aſjizned by the Commiſſioners of Bank- Tupt 
rupts, and does act ſhew the Obl:gation; wheretore it was demurred, Fac 
And becaule he comes in by Ad in Law, and has no Means to obtain H Lin 
Obligation, it was adjudged to be good enough, without ſhewing it in the 
Court; As Tenant by the Statute Merchant, or Tenant in Dower, ſhall th: 
have Advantage of a Rent Charge, without ſhewing the Deed. Cro. ano 
C. 209. pl. 5. Hill. 6 Car. B. R. Gray v. Fielder. | B 


4. In Audita Cuerela, the Plaintiff counted that Sir H. B. to whim l 
was Indelted, became a Bankrupt, and that certain Creditors had his Di 
aſfigned to them, and that one of them accepted part of his Debt in ſatisſac- 


an Action by one that is a Debtor, and he very Aſfgument is a ſufficin | 
Bar againſt the Parties ; and if there were Surpluſage, the Detendant 
hath Remedy in Chancery. Judgment tor the Plaintifl. Keb. 491: pl. 


5. Hire Facias againſt the Executors of B. upon a Fudgment againf 
their Teſtator, they plead, that he was a Trader, and indebted to ſeveral 
7erions, and that upon their Petition to the Ld. Chancellor, 4 Commiſ- 


averr'd rhe ſaid laſt Commithon to be ſtill depending; and upon De- 
murrer it was held that this Plea is ill; becauſe the Defeuda nis did nut 


v1ted, or at the Time when the Commiſſion iſſued againſt him. The _ 


——— — 
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geld this Ecception incurable, becauſe by the Statute 13 Eliz. cap. J. 

che Bankrupt is deſcribed in the firſt Place, and then the next Para- 
graph gives the Lord Chancellor Power to grant Commiſſions againſt 
Perſons therein deſcribed, being Bankrupts; and that all the Precedents 
are wich Averments of the Bankruptcy. 2 Lutw. 1273. Hill. 3 & 4 
lic, 2. Gubbs v. Back well. 

6. It was ruled in this Caſe, that, in pleading a Man to be a Bank- 
rupr, it is ſufficient to ſay, that he became a Bankrupt ad omnes intentiones 


— 
1 


E a 
2ůͤ — ** 


Coma | ſcparal Statut*, without ſetting forth any particular At of Bankraptcy, as 
ity ws departure out of the Kingdom, taking Sanctuary, or keeping his Houſe, 
Ela] and abſconding there. Comb. 108. Paſch. 1 W. & M. in B. R. Betts 
„ that LOWE: | : 

he ſai 7, In an Jadebitatns Aſſump/it the Defendant pleaded, that the Plain- 
Iter iff became a Bankrupt, and Commiſſion was taken out, and ſo all his Goods 
laintif &c. belonged to the Commiſſioners &c. The Plaintiff demurred and had 
ofed of Judgment; for till an Aſſignment the Property of the Goods is not 


endant, transferred out of the Bankrupt. 1 Salk. 108. Paſch. 1 W. & M. 


in B. R. Cary v. Criſp. 


elt du S. In a ſpecial Aſumpſit brought by Aſſignee of Commiſſioners of Show. 7: 

| ured, Bankrupt, he need not ſpew how the Perſon became Bankrupt ; adjudged. *: 8 but 
Z, Ci Carth. 29. Paſch. 1 W. & M. in B. R. Pepys v. Low. 1020 by 

3 jc | | | 3 5 the Court 5 
nd 10! But the Reporter adds Quære, If good. 5 


eclars. 
r It 18 
Ji af 
nto the 
s only 


0.” Though Cimmiſſiuners upon the Statute of Bankrupts have an Au- 
tority under the Great Seal eſtabliſhed by Act of Parliament, yet, if 
they declare a Man Bankrupt that is not ſo, he may traverſe the Bank- 
ruptey, and try it in B. R. Arg. 4. Mod. 116. Trin. 4 W. & M. in 


ſo No- B. R. in Caſe of Philips v. Bury. e N . 
|; and 10. In Trover by Affignee of Commiſſioners of Bankrupt againſt De- 12 Mod. 


Well y. 


Bank. 


murred. 


ſendant who pretends to have ſeiſed the Goods for Rent, Note, The 159 Meggot 
Commiſſion muſt be prov'd, and the Aſlignee mu/# prove an Act of l 
ruptcy, as well as the Aſſignment by the Commiſſioners, and Prima bur SP 


Facte it ſhail be intended, that the Aſſignment was executed ar the does not ap- 


ain the Time it bears Date, (which is but two Days betore the Action brought) pear. —Ld. 
it i he Witneſſ⸗ nbring the preciſe Day, but it ing that Kaym. Rep. 

18 it in the itneſſes not remembring the preciſe Day, but it appearing chat 8418 C 

T, ſhall the Date was erag'd, Holt ſaid, he expected better Proot, and then br S P. 

„ C0 another Witneſs {wore the preciſe Day. Cumb. 453. Trin. 9 W. 3. goes not ap- 


B. R. Meggot v. Watſon. 


; 1 
11. If the Petition to the Ld, Chancellor, mention'd ia the Declara- 


Henn kt 


is Dat tion, recites, that the Bankrupt was indebted in zool. and the Petition pro- 
atisfac- duced at the Trial recites, that he was indebred in 150/. yer, that is no 
s of tht material Variance, Ld. Raym. Rep. 7141. 16 Mar. 12 W. 3. Ruled 
ts, the by Holt. Ch. J. at Thetford Aſſiſes. Kirne v. Smith © 
7 being 12. There is no need to produce at the Trial the Petition to the Ld. 
ſuffice Chancellor ; becauſe ic may have been by Parol, though the Practice 
tendant has been otherwiſe; Ld. Raym. Rep. 9141. Ruled by. Holt Ch. J. at 
491. pl. Thettord Aſſiſes, 16 Mar. 12 W. 3. upon Evidence. Kirne v. Smith. 


13. In an Action by Aſſignees of Commiſſioners of Bankrupts, they As tothe 


again need not ſer ort the Proceedings of the Commiſſion and Commiſſioners at 3 3 

c | IR . | utw. 27+ 
ſeveral large, Arg. 2 Ld. Raym. Rep. 1548. cites Lutw. 274. [Hill. 12 that was in 
Commil* 1 ] Lawſon v. Lamb, and that in Lutw. 451. [Slaligh⸗Caſe of x 
)eath ot ter v. Pierrepomt.] Ic was held, that it need not appear in a Plea of Declaration 
II. and Alignment by Commilfioners of Bankrupts, that the Bankrupt was in- drag Toe. 
on be. ted in loo, | 85 | l S herein a 
did not 5 | - ä — :: —— —-— ſhort way of 
on ex li. tecliring hath been allowed upon the Authority of a great Number of Precedents ; But as to the other 


je Coult 
held 


kw Lutw. 451, ofa Pica that was long before the Statute of 5 Geo, 1, Cap. 24. Par. 20. Which 
| | | 15 


_—— On. .a0vtw. 6 te 2 od, 
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[0 reditor ar nkrupt. 
— | F. TIT VOTER JVC 
IS expreis, that no Commilhon ſhall flue, unlels the Creditors, w 114 ion OF A OM miſion 4ts 
Creditors in ſuch Sums as are mentioned for that Pur poſe in chat Ac; Per Curiam 2 Ld. Ki 


Rep. 1548. Mich. 2 Geo. 2. 
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134. In Debt the Defendant pleaded in Bar that the Plainiiſt was - 
Grocer and Indebted, and became a Bankrupt; and that upon a Commit. 
on taken out he was declared a Bankrupt, and that the Debt for Wie- 
the Action was brought againſt the Detendant, 0 ,it ty bis b 
ditors &c. The Plaintiff took Iilue that he did not become Bankrub. 
Lutw. Jof. Trin, 1 Ann. Hepworth v. Haig. . 

15. An Action brought againſt a Bankrupr, the Deſendant pleads the 
Statute of Bankrupts, (in which it is fatd, That the Ler/oa, who qors 5; 
the Ati dlirects, may plead the general Iſſre,) and that he ante, jy. 
came a Bankrupt before the Day &c. Holt Ch. J. faid, this Plen vill 
not do; for when a Statute gives a Plea, it muſt be pleaded in the Mora 
of the Statate. 11 Mod. 20). pl. 9. Hill. 7 Ann. B. R. Hull v. 


Holiday. | | 1 
16. In Action upon ſeveral Promiſes brought by Aſſignees ofa Commiſ. [01 
ſion of Bankrupt, the Declaration was, that in Conſideration the Defendant berg | 


1 


was indebted to the Bankrupt for Goods ſold and delivered &c, he promiſed t; pay the 
the Aſſignees. After Verdict on Non Aflumplic &c. it was mov'd in at. [Ne on 
reſt of judgment, that the Promiſe ought to have been made ro Bank- the Te 
rupt, ſed non allocat'. per Cur. tor the Debt being aſſigned to the Pliin. WM * 
titt, rhat is a good Conſideration. There are two Ways of declaring, | 
1it. As here upon expreſs Promiſe to the Aſſignees. 2dly, Aſſernas 
may bring ſuch Action as the Bankrupt ; As he may have an Indebitatus 
Aſſumpfit, ſo may they. Er,Judic. pro Quer. Paſch. 12 Ann. B. R. 
J ñẽæ b... JE 
17. In an Action brought by Aſſignees under a Commiſſion of Bank- WM 
ruptcy, againit the Executor of S. J. R. the Plaintiff declared, that the Wagtt 
Defendant promiſed to pay them, but did not, by Means of which they 5 
brought they brought this Action; the Detendant pleaded, that he never | wy 
made ſuch Promiſe to the Bankrupt, and upon that the Plaintiff demurred. Nel. 
But the Court ſaid, hat if the Defendant had by his Plea denied the viry an. 
Words of the Declaration in this Point, the Plaintiffs would have beet Hearing 
bound at the Trial to have proved a Promiſe attually made to thempelvs. eint t 
They took this to be exactly like the Caſe of an Executor, and ac- | 
cordingly gave Judgment for the Plaintiff. 2 Barnard. Rep. in B. R 
Mich. 5 Geo. 2. Skinner v. Rebow. 5 
18. Debt for Rent by E. againſt B. a Bankrupt, and Fudgment lifor: | 

the Certificate was allowed, ſo that he had no Opportunity to plead it, . 
and take the Benefit of 4 Ann, Bur iathe Sci. Fac. againſt the Bail, th: ratuse 
Certificate was pleaded, and the Plea over-ruled, fo that the Bankrup: WM 
had no Relief but in Equity, or by Audita Querela, which is an equi- 
table Remedy at Law. Bur Cowper Chancellor denied an Injunction, be- 
cauſe this was a merciful Law made in tavour of the Bankrupt, and in 
prejudice of Creditor, and theretore not to be extended in Equity further 
than at Law, Mich. 3 Geo, Canc. Bagthall v. Gore. — 


(Z. a 
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aym. 

15 (Z. a) Equity. 

"el 

Bc | | 

1 ROOF of a Deli diſalloc ed by Commiſſioners of Bank: upt, the 

de Court will hear the Proof. Chan. Caſes 275. Paſch. 28. Car. 2. 

nv. | | 

the 25 Pill for Relief againſt Bonds &c. given to the Bankrupt, but ſug- 

65 0 al to be paid, and therefore prays to haie them deliver'd up and can- 

' Ve- | hd; 2 Creditor of the Bankrupt's, to whom the Bonds &c. are aſ- 

WI 14 by the Commitheners, muſt be made @ Party, Fin. Rep. 265. 

ori, Nich. 28 Car. 2. Ford v. Lear and Key. | | 

l 1 3. Bill by Creditors againſt the Afignees of a Bankrupt to have a Debt 

uni covered by rhe Aſlignees diſtributed among the Creditors, without 

1 bing paid into the Hands of the Alhgnees, as tearing, by Payment to 

dont the flignees, their Parts may de loit ; decreed, to be diſtributed among 

0 PP the Creditors and Aſlignees, according to their ſeveral Proportions, by 
2 2 the Perſon againſt whom the Recovery was, who was one of the Plain- 

an ils in chis Cauſe, and a principal Creditor. Fin. Rep. 264. Trin. 28 
Lin- r. 2. Hawkins & al'. v. King & al. Fs „ 
. 4. Bill for Account and Diſcovery of Money receiv'd by Defendant for 
ie that became Bankrupt; Defendant pleaded, he receiv'd it only as 
ng Menial Servant to the Bankrupt, and had accounted for it to him al- 
K. ready, and that the Commiſſioners had already examin'd him on Inter- 
| rogztories, the Plea was over-ruled. Verna, 95. pl. 81. Mich. 1682. 
ank. WW Wisttack v. Bedford. ne 
7 Ns | 5. Bull for Diſcovery of a Bankrupt's Eftate ; the Defendant demurred, z Wies 
DIE becauſe the Bankrupt was not made a Party, and the Demurrer was al- Rep. Sis - 
whe lowed, 2 Vern. 32. pl. 23. Hill. 1688. Sharpe v. Gamon. e = e 
N that, It is a General Rule, that no one need be made a Party againſt whom, 5 4 
been Hearing, the Plaintiff can have no Decree ; thus, in a Bill brought by the Creditors of a Bankrupt 
elves. ink the Aſſignees under the Commiſhon, the Bankrupt himſelf necd not be made a Party ; By the 
130 eder of the Rolls, Hill. 1932. De Golls v. Ward. Though with regard to making the Bankrupr a 
B. R. | furty, it ſeems formerly to have been held otherwiſe, and cites 2 Vern. LY | 

befor! 6. Bankrupt is taken in Execution pending the Reference of his Certificate 
d it, o the Judges, though it appears that the Debt was diſcharged by the 
1, the varute, yer the Court would not diſcharge him, but put him to his 
krupr Aalata Lrerela, 2 Vern. R. 697. in Cale of Goodwin; cites it as the 
equi- Cafe ot Baily v. Robinton, Trin. 6. Anne in B. R. . | 
„ be- 7. Bankrupt having //ipt his Time of pleading his Certificate to a 
nd 1n Vebr precedent to the Bankruptcy, is not to be relieved in Equity; and 
arther pet Harcourt C, the Statute is binding in Equity, as well as at Law. 


Z. 2 


. 4 , * . - 
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2 Verb. 696. Trin. 171 5. Good win's Caſe. wi 
9. 5 Teo. 2, Cap. 30. S. 38. No Suit in Equity hall bg commenced by 


"55 preſent at a Meeting purſuant to Notice in the Gazette. 


| Alignees, without the Conſent of the major Part in Value of the Cre- 


Vor more of Cicditor and Bankrupt in General, Sce other Proper 
* * 1 
| Titles. 


4 rr The HARE PR 
r — Pe one? — * 


ile Hall have Cui in Vita after the Death of her Baron. Br. Cui in Vita. 
pl. 10. cites 43 Aſſ. 17. . „ 5 
9. Sur Cui in Vita was brought by the Heir againſt V. D. into which 
Vita, pl. 23. the ſame W. had not Entry, unleſs after the Demiſe, which the aforeſaid W. 
(whom ſbe in his Life could not ccutradict made thereof to F. of D. and 


Br. Cui in 


is not Void but Error, and the Feme thall not have Cui in Vita. Fer 


_ of his Feme Mother to the Daughter, and after rhe Baron died, and the 


award, and the Lord of the Nief brought Aſſiſe againſt the Daughter 


Cui in Vita. 


(A) Who ſhall have it, and in what Caſes, 


1. Nehm. 2. 13 E. 1. cap. 13. FINIVES a Cui in Vita tothe Wik ſy 


band's Default in his Life Time. 
2. Recovery by Sufferance is Alienation, and therefore the Feme ſhall 

have Cui in Vita, after the Death of her Husbnd, of a Recovery {; 

ſuffered. Br. Cui in Vita PI. 19. cites 4 E. 3. „% + 


3. If Judgment of Forejudeing be given againſt Baron and Heme, thi; 
Cui in Vita. PL 14. cites 9. E. 3. 2 
4. In Aſſiſe if a Man /eaſes to Baron and Feme for Life, and the Ba. 
ron aliens in Fee, the Leſſor may enter and recover by Afhiſe if he be 
ouſted, notwithſtanding that, the Feme may bave Cui in Vita, after tie 
Death of her Husband. And ſo ſee that ſhe may have Cui in Vita not- 


withſtanding the Alienation and the Entry; for the Title of Entry is | 


not given but by the Law, for the Alienation and the Title of the Feme 
is by the Demiſe before Notice. Br. Cui in Vita. pl. 9. cites 11 Afl. 


Cites Mich. 12 E. 3. | | | 
6. The Heir of the Feme ſpall have Cui in Vita and not Afjiſe, Br. Entre 
Cong. pl. 28. cites 21 E. 3.6. „ is 


7. In Aſliſe the Baron and Feme were ſeiſel in Feme, and the Bam 
infeoffea E. in Fee, but the Feme held her in, claiming her firſt Eftats, | 
and the Baron by Licence and Will of E. the Feoffee, re-enter'd and tk 


ihe Profits, and after E. died, his Daughter and Heir being in the Venter 


Feme claimed by her Firſt Intereſt, and continued PojÞ Mortem Viri by Tet 


Years, and the Plaintiff in Aſiſe entered becauſe the Feme was his Miet, aud 


the Daughter of E. the Feoffee, was born and entered, and well, by 


and Heir of E. the Feoffee, and was barred, quod nora ; for the Feoff- 
ment of the Baron was a Diſcontinuance, ſo that the Entry of che Feme 


Vas not lawtul ;*But the put to her Cui in Vita. Br. Entre Cong. pl. 56. | 


CHESS AR2£8 
8. Ir appears by Judgment in Aſſiſe, that where Baron and Feme art 
Tenants for Life, the Remainder to A. in Tail, and the Baron aliens in 
Tail, and A. has flue and dies, the Iſſue may enter for the Alienation lo 
tis Diſrakeritance notwithſtanding that the Feme Covert be alive; fr 


the 


covery of her Land loft by the His. | 


5. A Sur Cui in Vita is maintainable of a Rent, F. N. B. 194. (F) 


— _—_— 


the W 


ſelt; 


the L 


aware 


| and Tt 


10. 
died; 
jorn 11 


Firzh 


Cui 
auce o 


were 9 
have A 


E 20-4 


U 


* 


he As. Aen. 4.2 SM. 


Cui in Vita. 


the Writ awarded good, upon the Alienation made by the Tenant him- 
ſelt; tor it he makes Diſcontinuance, and after divers Degrees, repurchaſes 
% Land again, the Writ is well brought as above, and the Writ 
awarded good, notwirhſtanding that it appeared that all was one 
aud the ſame Perſon. Br. Entre in le per. pl. 3. cites 44 E. 3, 4, 5. 
10. Baron and Feme and a Third are ſeiſed in Fee, the Baron alien'd and F. N. B. 
gien; Cui in Vita does not lie for the Feme; For the and the Third, may . 
5 Ws 4 : 2 : | f | = « © «WH 
juin in Writ of Right. Br. Extinguiſhment, pl. 43. cites 35 Aſſ. 15. and lays it ſeems, 
Fitzh. Cui in Vita 20. e agus 
= . Fe . | | ſhall have 
Cui in Vita of a Motety, being the third Tointenant, but that ſuch Alienation ſeems to be a Sever— 
ance of the Jointure, and refers to Paſch. 16 E. 3. Cui in Vita in the Abridgment. | 


11. But if the Third dies, ſhe may have Cui in Vita of all, and ſo 
Action ſuſpended is now revived ; But it ſeems it was never ſuſpended ; 
For it was not given to her till after the Death of the Third. Ibid. 

12. If a Man is ſeiſed in Fure Uxoris, and M. recovers againſt him by F. N. B. 
Default, and the Baron dies, the Feme ſhall have Cui in Vita, and 092 
not Quod ei detorceat; Per Moy le J. quod non negatur. Br, Cui in 4 Inft, 343. 
Vita, pl. 12. cites 2 E. 4. 13. e . 

FN | : = this 1s as it 
were a Demiſe made by the Husband; for otherwiſe ſhe ſhould be without Remedy; for ſhe cannot 
7 this have a Quod el de forceat. | | | © | 

© 


Ty { 


iz the Husband diſcontinues the Land of the Wife, and /e brings a By Accept- 


e By. Writ of Dower, the is concluded to have a Cui in Vita; Per Walmſley pag * 
N Ve |. Ow. 154. eites 10 E. Bets | Land in 
er tie 8 | : 1 do ee = 5 | | Ee Dower, ſhe 
L not- £ ſhall be barr'd in Cui in Vita of the Reſidue. F. N. B. 194. (B) 


try 18 | 
Feme 
1 All, 


01 


Entre 


14. If Baron and Feme are impleaded by him, who has good Title, and the 
Baron confeſſes the Action, the Feme has no Remedy. But by the Sta- 
tire of Weſtm. 2. cap. 3. upon the Render of the Baron the Feme may 
be received; bur where the Baron and Feme are received in Default of 
the Tenant for Life by Rever/ion in Faure Uxoris, there the Baron cannot 
'onſe the Action; tor he is received to defend the Right of his Wife. 
Br. Cui in Vita. pl. 23. cites / E. 4. . 3 N 

15. If Recovery is had by Default in a Writ of Waft, the Feme after 
the Death of her Husband ſhall not have Cui in Vita. Quere Whether 
becaufe it is not merely by Deſault, or becauſe no Land is in Demand 
by the Writ of Waſt, or if ſhe ſhall have Quod ei detorceat upon ſuch 
Recovery? Br. Cui in Vita; pl. 22. cites 9 E. 4.16. 

16. The Writ of Cui in Vita lies, where the Husband aliens in Fee 
the Right of Inheritance of his Wife, or the Freehold of his Wife by 
Fecoffment, or grant for Life, or in Tail; then aſter the Death of the 
Husband, the Wife ſhall have Cui in Vita contradicere non poruit ; 
and the Wrir lies where the Wife has an Eſtate for Life or in Pail, 
aud the Husband aliens that Eſtate and Title of the Wife's, then the 
ie atter his Death ſhall have that Wrir, F. N. B. 193. (A.) e 

and if the Wife does not bring the Writ during her Lite, then it 
le ed an Eftate in Fee Simple, her Heir ſhall have a Writ, which is 
called dr Cui in Vita after her Death. And it the Wite have an Eſtate 
in Tail, and her Husband aliens, and makes a Feoffment of that Eſtate; 
then it the Wite dies, her Heir ſhall have a Writ of Formedon in 
the Deſcender to recover that Eſtate, and not a Writ of Sur Cui in 
Vita; for thoſe Writs of Cui in Vita, and Sur Cui in Vita, are Writs 
{ded upon the Common Law, of an Eftate in Fee Simple ; tor there was 

| 5 no 


Baron 


* 
ſt 
4 
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Cui in Vita. 
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& eie 


1; C Pp. 442. | 


Wife and their Heirs, this is Jus 


no other Ettate at the Common Law, which would deſcend, bur a Fee 
Simple. F. N. B. 193. (A). 

18. It the Husband and Wife exchange the Land of the Wife tor other 
Lands, it the Wife agreed unto the Exchange after the Husband's Death 


ſhe ſhall not have a Cui in Vita. F. N. B. 194. (A). ; 


19. The Husband gave the Land of the Wife to F. who gave other 
Laud to the Husband and Wife, aud to her Son of the Husband, and to 
the Heirs of him who ſurvived, and that was pleaded by Exchange in Bar, 


in a Cui Fita and holden in Bar. F. N. B 194.(B) in che Notes in the 
Engliſh Edition, cites 8 E. 2. Cui in Vita 38. and 20 E. z. Cui in 


Vita 10. 5 
20. So if ſhe accepts a Rent where the and her Husband makes a Fe. 
offment. F. N. B. 194. (B) ibid. cites, 21 H. 6. 24. 


21. The Aunt and the Nice may join in a Writ of Sur Cui in Vita, 


upon an Alienation made by the Husband, their Common Anceſtor; 
or upon a Recovery had againſt the Husband and Wife, who was the 
Common Anceſtor to them, if the Second Husband aliens the Lands 
ot the Wife, and he and his Wife die, and the Iflue of the Wiſe and 
the firſt Husband ſhall have a Sur Cui in Vita againſt the Alienee, al- 
though the Second Husband be living, if he were nor intitled to be 
Tenant by the Curteſy ; but 1t the Second Husband be intitled to be 


Tenant by the Curteſy, then the IIIue ot the Firſt Husband thall not 


have a Sur Cui in Vita during the Lilie ot the Second Husband. F. N. 


B. 194. (D.) . | 
22. I'wo Barons of Femes Fointenants alien jointly and die, their 

Femes Survivors thail have ſeveral Cui in Vita's; becauſe the Covyerture 

is the Cauſe of the Action, the which is ſeveral ; for the Coverture of 


the one, is not the Coverture of the other. Keil w. 105. b. pl. 18. Caſus 


incerti temporis. Anon. 


23. If Baron ſeiſed of a Copyhold in Right of his Wife ſurrender this 


to the Uſe of a Stranger, the Wile cannot enter after the Death of the 
For this is intended of Free- 


Baron; For Copyhold is out of 32 H. 8. 
hold, but he ought to make his Plaint in Nature of a Cui in Vita. 
Dal. 116. pl. 8. Anno 16 Eliz. Anon. 8 


24. Husband alicned the Lands of the W iſe and afterwards they are 
divorced and the Hnsband dies; the Wile ſhall not enter by the 32 H. 8. 


but is put to her Cui in Vita ante Divortium. Le. ). in pl. 10. Mich. 


25 and 26 Eliz. B. R. Egerton Sol' Gen' cites it as Haddon's Caſe. 


25. If Lands, during the Coverture, are given lo the Husband and 


Uxoris within the Statute Weſtm. 
2 cap. 3. 2 Init, 343. : 


(B) Writ and Pleadings. 
1. | N Cui in Vita of FN 


Dig. 170. Lib. 1 1. cap. 52. S. 5. cites Trin. 4 E. 2. Brief 595. 

2. In Cui in Vita of Land Oaam dlumæt Ec. de Dono Wl? qui Hug. 
quondain virum ſuum & ipſam inde fegſfavit &c. The Tenant ſaid, thas 
the Baron never had any Thing but as Baron ot the Feme &c. And it was 


held no Plea, Thel. Dig. 170. Lib, 11. cap. 52. S. 6. cites Paſch. 5 E. 


2. Br 799. 


Cui 


) O14 er eſſe jus Ec. de Dono Will 8 
Georgii &c. The Tenant ſaid, that the Demandant had never any 
Thing of the Gift of Will* &c. And held a good Plea to the Writ. 'Thel. 
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3 1)... 226, Lib. 16. cap. 7. S. 7. cites 3 E. 3. It. North. Maint' de 
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2 Cui in Vita. 5 145 


5 Cui in Vita ſuppoſeng that the Tenant had not Entry unleſs by F. to 


—— 


„% Baron leaſed ; The Tenant ſaid, that the Baron leaſed to F. aud 


5 his Fein, judgment of the \W ric. And held no Plea. Thel. 
10. Lib. 11. cap. 52. S. 4. cites Mich. 19 E. 2. Brief 843. 
In Cui in Vita the Tenant pleaded Fointenancy by Fine with one A. 


i che Demantant ſaid, that the Tenant had releaſed all his Rig ht to A. 
) the Tenant is ſole Tenant, and yet the Writ was abated. Thel. 


? 


BT 13. 


a Cui in Vita . Manor given in Tail, if the Tenant pleads Non- 
e Parcel, it is ſuficient tor the Demandant to maintain, that the 


„as Tenant of the Manor as intirely as the Manor was at the Time 
th: Gut in Tail, Thel. Dig. 226. Lib. 16. cap. 7. S, 10. Cites Trin. 
. 4. 344. 163. and fays, fee 4 E. 3. 122. 9 E. 3. 489. and 20 E. 3. 


4 * 2 


] Nat de Br' 10 in Formedon. 


6. in Cui in Vita of a Manor, the Tenant pleaded Nontenure of Par- 
„and the Demandant ſaid, that the Tenant is Tenant intirely cf the 
if ur in Demeſue as in Demeſne, ia Service as in Service &c. and was 
„received, by which the faid fully Tenant of the Manor according 
i; th demands ir, and the others e contra. Thel Dig. 226 Lib. 16. 
cap. J. S. 14. cites Mich. 5 E. 3. 207. . „„ 
„In Cui in Vita I hay be taken upon the Demiſe ſuppoſed to be 
414 by the Baron, Thel. Dig. 171. Lib. 11. cap. 52. S. 13. cites Paſch. 
5 i, 3. 392. 3 oY = | DE oo — 
9. The Writ of Cui in Vita is good enough, without ſaying in certain 
what Hflate the Demandant has by her Titie, Thel. Dig. 106. Lib. 10. 
cap. 14. S. 15. cites Paſch. 8 E. 3. 392. %% ͤ ù! N „ 
2 In Cui in Vita the Writ was in % non habet Ingreſ. niſi poſt di- 5 | 
i o nem quam A. quoad* Vir &c. inde fecit N. D. cui ipſa in Vita ſua &c. A Des 


wn Writ was abated ; for it ought to be guam A. quondam vir &c. the Words 


„ % in Vita ſua Sc. inde fecit N. D. &c. Thel. Dig. 104. Lib. 10. Cui in Vita 
cb. 12. S. 2. cites Paſch 16. E. 3. Brief 652. VV ee 
„ if in che Poſt, in the Middle; and therefore, if the Writ be Poſt Dimiſſionem quam &c Vir 
ons 8. inde fecit cui ipfa &c. the Writ ſhall abate;; for the Words relate to the next Antecedear. 


F. N. 3. 193. (E) in the new Notes there (c) cites 16 E. 3. Brief 652. 


10. In Cui in Vita, it is a good Plex to ſay, that the Demandant had 
1 Part of the ſame Land for her Dower, Br. Execution, pl. 57. cites 

11. Cui in Vita againſt Tho. and Mill. & A. his Feme, who had not 
Fury antes by the Baron of the Demandant. Tho. diſclaimed, and rhe 
Hafen and Fere took the intire Tenancy, and ſaid, that they enter'd by. 
7 v. aud not by her Baron, but they were compelled to anſwer to rhe 
Leate ſuppoſed by the Wrir, by which they ſaid as above Abſque hoc, 
that the Baron leaſed to them 3 modo & forma &. and Iſſue chereupon, 
anch held, that it went to the Action. Thel. Dig. 176. Lib. 11. cap. 54. 
§. 33. Cites Mich. 29 E. 3. 60. = | 

12. lu Cui in Vita the Caſe was, that the Baron ſeiſed in Fare Uxaris, 8. Bir. * 
gabe the Land to Baron and Feme in Special Tail, the Remainder to J. in (G2 cites 
fail, [uorrg the Reverſron to him and his Heirs ; the Baron had l[ſjue byS C — 
his Feme; tne Baron and Feme died, and the Iſſue brought Cui in Vita . 
unt the Tenancy, and they pleaded this Malter in Bar by this Gitt, h C 


[icing the Revertion to the Baron and his Heirs, and Jhew'd Deed ot ic 


—Miinout Warranty, aud averr'd, that Aſſets is deſcended in bee to the 


Her, who is Demandant, by the ſame Father, and ſo pleaded the Reverſion 


ir is Warranty and the Aſſets in Bar, and the Demandant demurr'd, and 
decnute the Demandant by this Suit is to defeat the ſame Reverſion and 

: 1 , OM ; 2 
Warranty, theretore by Award the Demandant recover'd ; For a Man 


Gui i ua 


Body of the Gift of W. N. The Tenant ſaid, that 


hall not be bound by this Thing which he is to d feat by his Suit, quod 
nota: Br. Qui in Vita. FI. 6. cites 38. E. 3. 32. 

13. In Cui in Vita a Man ſeiſed in fare Uxoris diſcontinued, and 3 
ſeveral Alienations, he re-purchaſed ; the Feme died, and the Heir breacly 
ſur Cui in Vita againſt him by Name ff N. B. quod reddat &c. & in 
qued non habeat ingreſſum niſi poſt dimiſhonem, quam idem W. B. fecit 
&c. cui ipſa, the Feme, contradicere non potuit, and Exception wa 
taken to the Writ, inaſmuch as it ſhould be by a ſtrange Name, & non 


allocatur, but the Writ awarded good. Quod nota, Br. Cui in Vit, 


pl. 24. cites 44 E. 3, 4, 5. 3 pong N 
14. Cui in Vita againſt B. in que idem B. non habet ingreſſiuni nie pol 


dimillionem quam prædictus B. cui ipſa &c. inde fecit Fo: D. &c. ad. 


judged a good Writ, notwithſtanding that it appears by the Wrir, that 
the Tenant is the ſame Perſon who made the Leaſe, without giving 
diverſe Names; For divers Meſne Feoffments may be made between the 
Demiſe and the Re- purchaſe. Thel. Di 


Body iſſuing, and did not fhew of whoſe Gift, and therefore the“ Tenag: 
plcaded it to the Writ, and it was abated by Award, quod non contra- 


dicitur ibidem, that in Quod ei delorcear, he need not thew of Whole 


Gilt. Note the Diverſity. Br. Cui in Vita. Pl. 2. cites 48 E. z. 8. 
16. Cui in Vita which ſhe claims to hold to her and the Heirs of her 
* the ( . ſhe never had any Thins 
of the Gift of M. N. Priſt. And per Belknap, clearly this is no Anſwer; 
For it the has of the Gift of one, or another if the Baron Aliens, the 


1hall have Action, and the Hrit ſhall ſay Quai clamat eſſe jus & hare 


ditatem ſuam, notwithſtanding that it be of a Purchaſe, and therefore 
every Word in a Writ is not traverlable. Br. Cui in Vita. Pl. 3. cites 


49 E. 3. 29. 


17. In Cui in Vita which ſhe claims to hold to her and the Heirs of hi 


Body of the Gift of F. N. the Gift is nor traverſable, but the Alienation, 
Br. Traverſe per &. pl. 43. Sites 49 E ;. 32 


18. So if it be which ſhe claims to be her Right aud Inheritance, where 
it is of a Purchaſe, this is not traverſable. Br. 'Traverſe per &c. pl. 43, 
eites 49 E. 3. 32. „ „ TO 
19. The "Tenant ſhall have 7raverſe to the Title of the Demandant in 
Cui in Vita. Thel. Dig. 150. Lib. 10. cap. 14. S. 4. cites 49 E. 3. 22, 
20 HIESSES = | 3)%%CCCC*V 

20. In Cui in Vita of the Demiſe of the Baron of Land, which fie 
Held for Term of Life of the Demiſe of F. M. and the Tenant ſaid, that jhe 


had aothing of the Demiſe of F. M and admitted a good Anſwer, Per 
Cur. upon Argumenc ot it; For where ſhe makes Title, this Title ought t 


be a true Title, and there Fine upon Releaſe made ro Baron and Feme, 
and to the Heirs of the Baron by J. N. was taken no Demiſe ; for it is 
ſuppoſed by it, that the Baron and Feme were in Poſſeſſion at the Time 
ol the Fine. Br. Cui in Vita, pl. 4. cites 50 E. 3. 6. 

21. In Cui in Vita, where four are impleaded, three confeſs or make 
Default, and the fourth demands the View, the Demandant fhall have 
Judgment of three Parts immediately, contra where the fourth takes upon 
him the intire Tenancy. Br. Judgment, pl. 22. cites 12 H. 4. 19. 

22. And if the fourth is Zenant of the Whole, and does not take upot 
him the intire-Tenancy, but demands the View, and he is ouſted of 
three Parts by Execution upon a Judgment againſt the other three, he 
mall have Aſſiſe. Br. Judgment, pl. 22. cites 12 H. 4. rg. 

23. In Caſes Special, the Writ thall make Mention of wheſe Gift, 
Leaſe, or Demiſe, he holds, contra of Fre Simple; For of ESE tor 
| | erm 


Ic g. 177, Lib. 1 1. cap: 54. S. 41. 
cites Hill. 44 E. 3, 4. And ſays, it ſeems that the Writ was a Sur Cui 
in Vita. „„ e *** i | 

15. Cui in Vita, which ſhe claims to Hold to her and the Heirs of Hef 
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Cui in Vita. 


Term of Lite the Writ ſhall ſay, Quam clamat tenere ad terminum Vite 
ix diiaiſfiene F. M. And of Eſtate Tail, Quam clamat tenere {bi & Hye- 
redibas de corpore ſuo exeuntibus de dono F. M. and of Fee Simple, Quod 
clamar efſe ſaum jus, or jus & Hereditarem ſuam, without ſaying of whoſe 
Gift or Feoffinent > per Priſot; and ſo was the beſt Opinion, which is 
not much deny'd. Br Cui in Vita, pl. J. cites 39 H. 6. 38. 

24. It the Baron aliens the Land of his Feme with Warranty, and leaves 
Alſets deſcended in Fee, and he and the Feme die, and the Heir aliens 
„e Aſſets, and dies, his Heir thall be barr'd in Cui in Vita, by Reaſon 
that Aſlets was deſcended to his Father, becauſe it was of Fee Simple; 
contra of the Heir in Tail, who aliens ſuch Aſſets and dies, his Iſſue thall 
nor be barr'd. Br. Cut in Vita, pl. 18. cites Vet. N. B. Formedon in 
deſcender: f | „ 

5 78 Writ of Cui in Vita may be in the Per, Cui, and Poſt. F. N. 
B. 193. (E). : a 

by: In a Cui in Vita the Grant, or Gift, alleged in the Writ, is not 
traverſable. F. N. B. 194. (G). 5 

2% If a Man gives Lands to a Woman to marry her, and they marry, 
and atrerwards the Hausband aliens and dies, the ite ſhall have Cui in 
Via. F. N. B. 194. (H). 


147 
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= 40] Recover'd. What, 


1. L'NTRN ſur Diſſeiſin per Cur. Where the Baron and Feme prr= S. P. the 


chaſes Land, and the Baron aliens and dies, the Feme may have Purchaſe be- | 


Cui in Vita and recover the Whole; For there are no Moieties between 5 Curing. 


the Earon and the Feme during the Coverture, and therefore it is notture F. N 


god tor any Mciety. Br. Cui in Vita, pl. 8, cites 19 H. 6. 45. B. 194. (B) : 
2 Hut if they purchaſe before the Coverture, and atter incer-marry, and F. N. B 194. 
th Baron aliens all and dies, the Feme ſhall have Cui in Vita of the (B) S. P. ac- 


Noierv and recover it, and the Alienation is good of the other Moiety; erding. 


Note the Diverſity; tor it appears. Br. Cui in Vita, pl. 8. cites 19 


2. An Husband ſeiſed in Right of his Wife, and having in his own Cro. E234. 


Rig yt, Lands contiguous to his Wife's Land, builds an Houſe which ex- Pl. J, £4ich- 


tends 20 Feet Nurthward, and 12 Feet Eaſtward upon his Wife's Land, ET 


the reſt of the Houſe ſtanding upon the Husband's Ground; The Wite Allen, S. C. 


dies without any Iſſue had by her Husband ; The Heir of the Wife adjudged, 
brings a [Sur] Cui in Vita againſt the Husbaud, and demands the ſame and Judg- 


Land by the Name of an Houſe, and had Judgmear Pro tanto, as atore- in Error 


aid; Affirmed in Error. Jenk. 268. pl. 83, Le. 152. 


2 pl. 210. 
S. C. and the Writ awarded good. 


tinuee of the Husband upon Part of the Diſcontinuce's own Land; and Part on the Wife's Land.] 


For more as to Cui in Vita, See the Statute of Weſtm. 2. 13 E. 1. 
cap. 40. at tit. Age, (I) pl. 9. &c. and other proper Titles. 


Curteſy. 


the Cover- 


ment affirm'd 


And. 265. pl. 272. 8 C. adjudged accordingly.— Poph. 
13. S. C. and the Judgment affirmed — The ſeveral Reports are of the Building being by Diſcon- 


Curteſy. 


(A) Tenant by the Cuttely. Of what Seiſin. Actual 


Or not. 


Co. 1 * CAR 3 Tmpedit by the King againſt Sk the Dentin made 
29. a. 8. | 


ith: that the Advowſon deſcended to three Coparceners, who made 
5 Pa- 41 n to preſent by Turn, and that the Eldeft had her Turn, and after 
not void zt tDÞe-Second her Tur n, and he married the Toungeſt and had Iſſue by her, and 
her Death, {Je died, THe Chur fo G0 ed, ſo 1c belong to him to Preſent, and did nat 
and i Thc alledre 7 at his Feme ever pu reſented, ſo as ſhe had Poſſeſſion in Fact, and 
3 yh " yer admitted that he 1 may be Tenant by the Curtely by the Seiſin of 


Seiſin 
LSE, yo the tha ochers, Br. Tenant per le Curteſie, pl. 2, cites 21 E. 3. 31. 


Mall | 

as: ty the Curt rae: becauſe he could by no laduſtry attain to any other Seiſin, Et 1 ex. 

cuſat Lg A Man ſhall be Tenarir by the Curteſy of an Advo w ſon, of Sick the Wife had 
the It ricance, though it never avoided in her Time. Dod. of 1 . F. N. B. 
149. (D):5S. P Rep. 97 b Arg. S. P and ſays, the Rule of Law is ſo, and cites 7E 3 

66-4. b ind H. 


-The Baron ſhall be Tenant by the Curteſy of an Advoaiſon, thengh 
the Fene never Preſented Br. Tenant, per le Curteſy, pl. 9. cites 7 E. 66. and Fitzh. Tit. 
Barre 293. And notwithſtanding the Ad vowſon becomes void during the Coverture, and the 
Wits dies after the ux Months paſt, and befort any Preſentment made by the Husband &c. ſo as the 


Ordinary preſe "ts for Lapſe to this Avoidance, yet the Eusband ſhall preſent to the next Avoidance, 


as Lenant by the Carteſy &c. Perk. cap. 6. S. 468. 


2. Aſfiſe by N. againſt A. it was found by Verdi at large, that 6. 

was s ſeiſed of the Land and had Iſſue R. pe Eſpoufals, and A. within 
the Eſpouſals by her Baron and died ſeiſed, R. and A. enter'd aud mad: 
Purparty of this Land and others, ſo that this Land was allotted to R. who 
took to Baron the Plaintiff i in the Aſſiſe and had Hive, and R. aied, and 
the Baron held him in as Tenant by the Curteſy, and A. ouſted him, and 
he brought Aſſiſe and Judgment given tor the Plaintiff; For this Entry 


and Purparty, and Dying ſeiſed, made che e to be Heir; quod 


. nota. Br. Entre Oy. pl. 31. cites 21 E. 
Br Tenant Land is given to V. and A. his Femc in ey Tail, the Remaindn 
44 3 to F. N. in Tail, the Remainder to the right Heirs of F. N The Baron 
Y, 


Altes S. C died without Ire, and A. the Feme {nrvived, and is Tenant in Tail after 
but contra of e of Iſſue extinct, and took another Baron and had Iſſue, and al- 


200 Tail ter J. N. died without I te, to whom A. the Feme is Heir, and after 
and tee 


8 A. died. The ſecond Baron ſhall be Tenant by the Curteſy; for hen the 

_ Remainder in Fee came to the Feme Tenant in Tail aſter poſſibility 
ſeiſed in Fee. Br. Eſtates pl. 25. cites 9 E. 4. % 189. 
ot Iſſue &c. the Frank-tenement was extint? in the Fee, 


and 
4 It was touch'd, 


fo A. was 
Co Lit 29. a. 
SP; ———— 
=Y Rep. "0*. 
b in Shelly” by the Curteſy. 
Caſe, Arg. 


S. P. and ſays, it is a Rule in Law, and cites 7 E. 


Br. Tenant per le Cartely, pl. 5. cites 3 H. 7. 5. 


166. b. and 3 H. 5. 18 


5. A 


that it a Feine has Rent and rakes Baron, and % 
dies before 4 Day of. Pay, ment or other Sciſin, yet the Baron ſhall be Tenant 
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| 10 deſcended to his Mother. 
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3 00 o Lit. 


af. Br Tenant per le 
n aer died be fore Entry; 


enter 9 775 abu Land. Br. 


e 6 Litt 


1 tir 


2 
« v* 4 je 
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0 aul have been Tenant by the Curteſy. 


he 1 54705 ad Femme enter . and att er the Feme d 


Curte ſy. 
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7 A Man thall mt be Tenant by rhe Curtely, units upon Seifia in Frome ſh; ny 


p Curtelie, pl. J. cites F. N. B. be endowed 


of a Seiſin 
% Poſſeſſion in Law, without Seifin in Deed; As where the Father of the Baron died ſeiſed, and Ba- 


Quod Nota ; "FR otherwiſe it is of Tenant by the Curteſy, an 4 the Rea- 

a fees to he, in as much as the Baron may enter in Jure Uxoris, but the Feme cannet compel her Parcn 

Dower, pl. 75 cites 21 E. 4. 60. 

A! an ſhall not be Tenant by the Cartely of a bare Ricit, Title, Uſe, er of a Reverſon or Remaindey 
+ 0201 any Eftate of Freehold, unleſs the particular Eſtate determined or ended during the Co- 

29, a. 

it the tere . e be a Seiſin in Deed if it may be attained unto; As if a Man dies ſeiſed of Lands in 
„le, or Fee Tail general, ind theſe Lands deſcend to his Daughter, and ſhe takes a Hucband, 

10 12, and dies before any. Entry, the Husband ſhall not be Tenant by the Curteſy, and yet 

« Cafe ſhe had a Seiſin in Law, but if ſhe or her Husband had, during her J Life entered, be 

Co. Litt. 29. a. 


15 
1 


6 If Father and Daus her be, and the Daughter rakes 40 and has 
V1 by him, and after the 12 dies, and the Father ot the Feme dies, 
dies the Baron thall be 

tor the Iſſue died betore the Land 
Br. Tenant per le Curteſy, pl. 12, citcs 
ib, _ Ns tit. Tenant per le Curteſy. ” 

It F:zther and Daughter be, the Father dies, the Daughter enters and 
ho enters n pon the 
„ and after the Ii of the Daugbrer dies, and the Son, 
was Brit her to the Dalig hier, dies without 1 ſue, the Baron thall not 
de Terant by the Carteſv, if he does not eater again in the Life- of the 
But Quere it he mall be Tenanc by the Curteſy, ne had een. 
700 in the I. ite of th eme? Br. Tenant per le C. urteſy, pl. 13- 
It a Mai. ſeiſed of Lands in Fee has ilue a Daughter, who takes 
if 1885 and has Iſſue, and the Father dies, and the Husband enters; he thall 
de Tenant by rhe Curteſy, albeit the Iſſue was had before the Wife Was 
| HE, And fo it is albeit the Iſc had died in the Liſe Time of her Fa- 
before any Deſcent of the Land, yet ſhall he be Tenant by the Cur- 
29. 4. 
If after Iſſue Land . to the Wife, (be the Iſſue dead or 13 Rep. 2 23, 
110 at the Time of the Deſcent) he ſhall be Tenant by the Curteſy.“ 5 
For the Time of the Birth of the Iſſue is not material, : 


if he be born the Death 
alive and ! in the Lite of the Wile, 8 Wer 35. b. Trin. 29 Eliz. C. B. of the Iſſue 
Paine's Caſe. 


enant by the C urtefy, Quæte; 


the I) ite 


purch, 1ſes 
iy Fee, and dies withont any other Iſſue, the Baron Mall be Tenant by the Curreſy : tor the 


aeg Illue, and the being ſeiſed during the Covertu: e, is ſufficient, tho it be at F laversl Times. 


10. (em of a Manor. that if 4 Man marrics a Cuſtomary Tenant os C. cited 
the EL ] Manor, and has: Iſiue, and ſhall over-live his . ite, he thall be Arg 2 Le. 
Tenant by the Curteſy. During the Coverture, a Cuſtomary Tene- 9 85 Trin. 
ment de ends: he has Iſſue, yet he ſhall not be Tenant by the Cur- 29 Eliz. C. B. 


* 
12 


— 
md 
41 — 
* 


oh becauſe the Wife was 105 Cuftomary Tenant at the Time of Marriage. 33 
PI 2 Caſe denie 
2-L6 109. BY 140. Trin. 29 Eliz. B. R. Sir J. Savage's Cale. Gap 


Salk 2 12. in Caſe of Clement v. Scudamore, Hill. 2 Ann, B. R. And by Holt and Pow- 


Ray m. Rep. 1028. in S. C. And 1 o in S. C. Wms's Rep 69. 


11. A. d jed, 1 ile Son, and a Daughter; the N idow en-“ But in the 
tered upon the Eſtate, and was ſeifed as Tenaut in Dower o Oe re ne. 
Part rand 2s Tenaiit z Commen with her Son of aucther Part, and of a Thi 1d 7 gs P 
Part as Guardian in Socage to her Son. The Son went beyond indeed, 
Sea, and died nuder Age, whereby the Daughter became intitled ; where ove = 
% during her Infancy married the Plaintitf, and together with e a 
4 2 
bim epplied to the Mother to be let into Poſſeffiom of the Son's Parts e 
viech the Mather relayed, imagining the Son was 


Hill alive, and in Excluſion 
(kereuroen to Hd the Land or hin, Upon this they brought a Bill 


2 2 90 


60 ute, 
of bi Gmpa*in Chancery for an Account, which was accordingly directed; 3 
von, this this the Daughter died, and upon further Application to the Court b 


8 the Husband one Queſtion was, whether the Seiſin of the Mother 


Entry of his (after the Son's Death) being Tenant in Common with the Daughter, 
Companion, was the Hein of the Daughter ſufficient to make the Husband Tenant by 
being made /e Cyrteſy of her Part. And the Ld. Chancllor held it was ſufficient 


dire ly 7 5 . 2 
againſt him; for the Entry and Poſſeſſion of one Tenant in Common &c. is the En- 


but that is tay and Poſſeſſion of the other; And accordingly he decreed tor the 
not this Plaintiff. 25 Feb. 1739. Sterling v. Penlington. | 


Caſe ; for | f i | 

ir appears, that the Mother's keeping Poſſeſſion of the whole againſt the Daughter and her Husbang, 
was intirely owing to a Miſtake in imagining her Son was ſtill living, and not with an Intent to ex. 
clude the Daughter from her Right, and therefore no Inference can be drawn from it. ER, 


n 2 —— 9 * 


(B/ In what Caſes. In Reſpect of the Iſſue. 


I. Feme inheritable took Baron and had Iſſue, the Baron died, and 
| ſpe took another Baron and had Iſſue, which died, and the Feme 
died, the Second Baron ſhall be Tenant by the Curteſy ; Br. Tenant 

per le Curteſy. pl. 8. cites 21 H. 3. and Fitzh. Dower 128. 
Fin. Syo. 2. A Man may be Tenant by Curteſy, though the Child never be heard 
28 F 2 0 cry, if it move and be alive; becauſe it may be born dumb; Per 
.. P. Fitzherbert. D. 25. pl. 159. a. b. Hill 28 H. 8. Anon. „„ 


, os i a os „ | PD 
87. Hill. 28 H. 3. S. P. in C. B. —— Co. Lit, 29. b. ad finem. S. P. 


3. If the Baron has Iſſue by the Feme, and the F eme dies, the Baron 
ſhall be Tenant by the Curteſy, be the Iſſue dead or alive. Br. Tenant 
by the Curteſy. pl. 11. cites Old Tenures tit. Tenant per le Curteſy. 


5 P. and it | 4. The Wife died big with Child and was ripp'd alive out of her Belly, 


ought to be 


Born in the the Husband ſhan't be Tenant by the Curteſy; tor it ought ro commence 
Lo of _ by the Iſſue and be conſummate by the Death of the Wife, and the 
Ire, 
Lit. 29. b. 

30. a. 


Eſtate of Tenant by the Curteſy ought ro zake away the immediate De- 
ſcent. 8 Rep. 35. a. cited per Cur, as Reppes's Caſe, 5 
5. If the Iſſue be born Deaf or Dumb, or both, or be born an Iatot, yet 
it is a lawtul Iſſue to make the Husband Tenant by the Curteſy and to 
inherit the Land. Co. Lit. 29, a. ; VV 


K 5 * A ? 1 1 * n _ „„ cv 


* 


(C) Tenant by the Curteſy. In what Caſes. In Re- 
ſpect of the Limitation of the Eſtate. 


1. IF a Daughter be Heir and endows her Mother, and takes a Baron 
aud has Iſſue, and dies, and the Mother dies, the Baron of the 
Daughter after his Feme, if the dies in the Lite of the Mother, ſhall not 
be Tenant by the Curtef ; for the e of his Feme was defeated and 
turned into Reverſiba; Br. Tenant per le Curteſy. pl. 10, cites 8 Aſſ. 6. 


2 SODA 


22 © 


2, 1 


NT 


10/0 


eſtopped by the Fine, fo ſhall her Baron be who cl:imed by her 


| For he has extinguiſhed his future Right by che Livery, Arg. 4 Le. 221 7 . rg 8 
EF cites 9 II. To: 1. | Ty | | | Cites 9 H. 7 
| Ne ; Mo. 


| though his Feme and her Iſſue die without Iitue, Br. Dower, Pl. 86. b. 8 P. 
and died; and after the Debts were paid. Relolv'd, in the Beginning 
inherit the ſame of ſuch Eſtate as the Wite had, as Heir to the Wife, in 


ſuch Caſe, after the Death of the Feme, he ſhall have the ſame Lands 
by the Curteſy ot England, otherwiſe not, and Iflue born dead, can't 


n 


* 


. 


Curteſy. 


2. A Man ſciſe of Lad took Heine, and he and his Feme levied 1 Hine Br. Eſtoppel. 
and took an F.ftate to them, and to the Heirs of their Two Bodies begotten, pl. Al. cites 
and had Iſſue a Daughter E. and died. H. took Baron, and ſhe and her EE = 
karon levied a Fine of the ſame Land, and retook to them and to the Heirs by Alert 
of ther two Bodies, the Remainder over in Fee, and had iſſue within Ch. J. Le. 
Age (the Land held by Chivalry ;) the Baron died; H. took another Baron * 102. 
aud had Iſſue, and E. ated; the firſt Iſſue within Age and the Lord en- 19 5 29 & 
rered into the Land by the Ward ot the firit Iſſue of E. by her firſt & 8. in Caſe 
Baron, and the /econd Baron of E. entered pretending to be Tenant by the ot Zach v. 
Curteſy, becauſe, by his Pretence, his Feme was remitted to the firſt Tail Bamfield. 
ly the Fine levied by the Father and Mother of his Feme, which is general 
io his Feme, and ſo every Iſſue inheritable, and ſo he Tenant by the Curteſy. 

Bur the beſt Opinion was, becauſe his Feme and the firtt Baron levied the 
Fine, and rerook but an Eſtate to them in ſpecial Tail, theret.;re the ſecond 
Baron cannot be Tenant by the Curteſy, becaule as his Feme ſhall be 


&c. in Ejectione Cuſtod'. Br. Tenant per le Curteſie; pl. 1. cites 46 E. 


: 3. Husband makes Diſcontinuance of his Wite's Land, and takes back Godb. 25. 
Eſt.te co him and his Wite by which his Wie is rem:tted; they haves. P. Arg. 
Illu; The Wife dies; Husband ſhall not be Tenant by the Curteſy ; es 9 . 7 


31, 32 in pl. 103. Trin. 3 Eliz. Arg. S. P. Tf he makes a Feoffnent on Condition, and ve-enters 
for Condition broken, and the Wife dies, ne ſhall not be Tenant by the Curteſy, for his Title to be 
Tenant by the Curteſy is extinct by the Feoffment, Co. Lit. 30. b.-—— 8. P. by way of Quere 
Per Holt Ch. J. Carth. 67. | | Z | 


4. The Baron of Feme Tenant in Tail ſhall be Tenaar by the Curteſy, Co. Litt. 30. 


cites Old Nat. Brev. 144. Us pn Dt 
5. A. had Iſſue a Daughter, and devis'd his Lands to his Executors for 
Payment of his Debts, and till his Debts paid, and made his Executors, 


ot Q. Elizabeth, that the Daughter having married, and had litue, and 
the Debts being afterwards paid, that che Baron thali be Tenant by 
the Curtely ; cited in Matthew Manning's Caſe, 8 Rep. 96. as Gua- 
varra's Caſe. 5 2, „„ 
6. In all Caſes where a Man takes a Wife ſeiſed of ſuch Eſtate of Te- 
nement, ſo that the Iſue which he has by his Wife may by Paſſibility 


by Poſſibility inherit. 8 Rep. 34. b. Trin. 29 Eliz. C. B. Paine's Cafe. 
5. A Monſter is not an Iſſue, but Human Snape is ſufficient, though Co. Litt. 29 


| there be ſome Deformity. 8 Rep. 35. a. cites Bracton. b. S. F. 


8. A. has a Son and two Daughters, and devis'd Black Acre, White 2 Le 193. 
Acre, and Green Acre, whereot he is ſeis'd in Fee to his Wife for Life; pl. 243. Hill, 


Remainder of Black Acre to his Son and his Heirs; Remainder ot 29 Eliz. B. 


White Acre to his eldeſt Daughter and her Heirs ; Remainder of Green R. Fretiman 


Cur teſy. 
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15 2 
pl. 2. Petô t hi Husband mall not be Yen ant by the Sottehh⸗ and 
ty wood v. two Survivors, {0 nothing to be div ided, 


an rherctore t 
Cook. 8. C. that Black Arte is deſcended vir. 


223. 


— — — — — — ——— — 


o 
— 
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12 1 ſays, 


nd held, TY 1 

5 5 Res an the two Siſters. 2 Le. 129. pl. 17/1. Mich. 29 Eliz. B. R. Hawkice, F 
106 iT (op Caſe. 

Lea 


limited by the Words. 


601 vl, x. P. 1 185 Mother, Was ſerſed 17 Fee, aud Had In 42 E, An Wl FT now 
27h Sdmms 


3 Plaintiff, and by Indenture, upon Contideration v1 nat aral ein to 
SC. hetg ber two Daughters, covenanted to Hand ſeiſed to the Uſe of E. in 7 
accordingly ; pon Condition following, viz. that the Jail V. the Hers of her Body, 
For I kf their Aſſignes, fporld pay 70 H. (now Plaintiff) 304. within one Year Yen 
tate or - X the Death of J. the Muther, or within one Tear after that H. fhoulel accoms- 
Cer} te 2 uo the Age of 18 Teats, "and for Default of I{/te ” H. the Remainder to 
the dying HI. (now Plaintiff) in Tail; E. takes a Husband, and has I; e of her 
which dies witho!t Iſue, aud H. 5 10 77 the zol. within the 


without 1 Body, 
ſue, and Par alter rhe Death of J. the ONE! ind then H. (now Plaine ill) 


5 1058 
Ws, wy Came tO 858 Age of 18 Tears, and after . lied within the Fear; after thas 
| oy os 5 ' 8 7 Am 
or is cur off H. came to the Ave of 18 Mears, Without « Lilue, and aiterwards: ihe Tear 


by any Limi- paſſed, i 0 Money was paid, whereby the Plaintiit entred, and if rhe 


tation; and Nusband thall be Tenant by che Cur: rely, was the Queſtion; and upon 


Niven for the FH Motion, the Court was clear in Opinion, ch. at he thall be Tenant by 
Teva by the Curteſy ; for rhe Condition was gone; Feet, % H. died within the Time 
the Curte- which the had limitted to her for Performa; 176 There And Anderſon | 
fv. —— faid, that if an F/ate be determined by Limrtation, this will not avoid 
yy x WP enancy by the Curtef ſy, but otherwiſe it is, if the Eſtate be deter- 
E a mines 69 A Condition ; lor this Hall relate to the De eee of the 
adizdodac- Eſtate. Goldsb. 815 92. pl. 22. Hill. 30. Eliz. Plain v. Sams. 
| cordingly. — 
8 Rep. 34. 4. Ke. 8 but ſtates nothing as to the Conditi ion of Pay ment, but upon the Limitation 


Rly, at nd held, that thongh the Eftate Tail is determi: ned, ver the Eftate of the Tenant by the Cur- 
teſy CO? \tINues; Por this 18 Hot de rived merely QUT of the Efiat 55 Of the eme, but 18 created by the 
Law, by Privilege and Benefit of the Law, tacitly annex "4 o the Gift. Ibid. 36. a. ad finem. 


Cro. E. 313. 10. Deriſt to A. his Daughter for Lite, 
pl. 5. 5 C. Death aud have Iſſue Gc. then will, chat 
5 Death ſhall have the Land, 
148. 33 Eliz, mainder to a Stranger. 


and it ſhe inarry after my 
2 Hear aſter iny 8 
and to the Heirs of their Bodies berotten, Re- 
This is on ly an-Eftate tor Lite, an 4 the Tahe- 


Lilly v. ritance in her Heir by Parchaſe, reittng in Abeyance alt her Life and 
755 885 © ſettling the Inſtant of her Death, fo the . ron Of A. ſhall not be Tenant 
; 1800 
8 © & §. P. by Curceſy. Mo. 593. pl. $03. i F El Jerk V Hay.” 


held accord- 


| 4 | 
ingly by Popham : and Clench. — See Gibb. 24. this Caſe as to the Tim 0 remar! ked upon and 
craly ſtated by Raymond Ch. J. in delivering the te ion ot the Court. Paſch » Geo. 2 2. B. R. 


11. If Lands be given to a Woinan 7 to the Heirs Mile of her 8 
ſhe takes a Husband and has Iſſue a Daughter and dies; he thall not 
be Tenant by the Curteſy, becauſe the "Daughter by no Poſſibility 
could inherit the Mother's Eſtate in the Land: therefore where Lit- 
tleton faith, Iſſue by his Wife Male or Female, it 1s to be underſtood, 
cohich by T. ſfibility may mberit, as Heir to her Mother of ſuch Eſtate, 
Co. Lit. 29. 

12. It a Woman Tenant in Tail general mals a Feoffinent in Tee, and 
takes back an Eſtate in Fee; and takes a Husband and has Iſſue, and the 
Wite dies, the Iſſue may in a Formedon recover the Land againſt 
his Father, becauſe he is to recover by Force of the Eſtate Tail, as 
Heir to his Mother, and is not inheritable to his Father. Co. Litt. 29. 6. 


13. A 


t he Fee e of it to the Daughters of 


lait 


: . 4 8 


2. B 


— 
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„, 13. A. has Iſſne a Daughter, and deviſed his Lands to Executors for 
50 int of his Debts, and till his Detts are paid, and makes his Exe- 
5 E , and dies. The Daughter marries, and dies; the Debris are paid 


hy icxecurors 3 the Husband ſhall be Tenant by the Curteſy. 8 Rep. 
(. IIin 7 Jac. in Manningham's Caſe. | 

" 14. A devited the Fee of his Land to B. his Wife, Remainder to C. for 
. Remeinder to D. for Lite ; B. has Eſtate tor Lite, and Remainder 
W E pectant, and ber Baron than't be Tenant by Curteſy; cited by Crew 
Ch. J. to have been adjudged. Lat. 44. Trin. 2 Car. 


) 15. Rext granted to B. a Femz, after the Death of C. in Fee; B. dies, 
r (dies; per Glyn Ch. J. the Baron ſhall be Tenant by the Curteſy. 
* 2 Sid. 118. Mich. 1658. Dethick v. Bradburn. FT | 
2 16. Upon a Special Verdict the Cate was; Þ, was ſeiſed of two Meſ- 
{0 ſunges in Fee after the Death of his Brother, and had lſſie two Sons, R. 
2 nis eldeſt Son, and N. his younger Son, aud four Dalig hters, E. M. O. 
Js and A. and made his Will in Writing, and ge, his two Meſſuages 
. t V. Hi vounger dau, and he to have 301. per Auaum for his Maintenance 
7 i ten Years ajter the Death of his Grandfather, aud the Refidue of the 
117 5 its to be applied for raiſing Portions fir his Daughters, and if M. die, 
10 then ve gives the Eſtat-, that N. had, to his four Daughters, Share and 
M1 Hare alike ; and then tuither ſays, ard if it thall pleaſe God all my 
7 Sas and Dangiters die without Iſſue, then ne deviles it to his Sifter and 
770 br Heirs &c, The Deviſor dies; the Grandfather dies; and after, N. 
1 enters, and dies without Iſſue ; the four Danghters enter, and are ſeiſed, 
E ard the one takes Husband, and has Iſſue, aud dies, and the Husband 
18 claims to be Tenant by the Curteſy; adjudged per tot. Cur, that here 
10 was no Tenancy bv the Curteſy. Skinn. 266. pl. 3. Hill. 2 and 3 Jac. 
N Warren”: „ 5 
1 17. Wherever the Eſtate is to determine by expreſs Limitation, or Condi- | 0 
15 iu, on the Death of the Wife, there the Husband than't be Tenant by , 
he the Curteſy ; as where an Eitate tor Lite is limited to a Woman; Re- | 
mainder to her firſt Son, and every other Son in Tail Male, Remainder 
to % Heirs of her Body, Remainder to her right Heirs ; here it is plain 
17 he is leiſed of the Inheritance; yet if the has a Son, the Husband 
's Han't be Tenant by the Curteſy, becauſe the contingent Eſtate, which 
— to arite on her Death, intervenes between her Eſtate for Lite and the 
by Jaheritance. ꝙ Mod, 150. Trin. 11 Geo. in Canc. Boothby v. Vernon. 
it 
| (D) The Nature of the Eſtate. 
2 i. IF a Nief purchaſes Land, and takes Baron, and the Lord enters | 
y before that the Baron has ue, there it ſeems that the Baron 5805 Litt 39, 
4 Iſte had, ſpall net be Tenant by the Curteſy. Br. Tenant per le Curtely ; 8. FE. 
j pl. 14. cites Doct. & Stud. Libro ſecundo. 
N 2. Bit if the Baron and Feme have Iſſue before the Lord enters, then 
he thall be Tenant by the Curteſy; For by rhe Iſſue had, Avowry 
1 alt be made upon the Baron alone, and not before, and there 1, the 
* Feme dies, the Poſſeſſion is veſles in the Baron by the Law, and uot in the 
lt Hair, if no other Perſon enters, and he who is to uſe Precipe quod red- 
dat, ſhall have it againſt the Baron, and not againſt the Heir, which is 


clear Law, thi. = — i 
3. If Lands Holden of the King, by Knight's Service iz Capite, de- | 
ſcend to a Woman, and after Office found ſhe intrudes, and takes 2 | | | 
| 0 R r | an | | | 1 
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band, and has Iſſue. In this Cate, the Husband thall be Tenant by te 9 
Curteſy. Co. Litt. 30. b. | ; : 7 b. wh 
4. It a Man marries the Niefe of the King by Licence, and has Iſſue 1 ban 
by her, and after Lands deſcend to the Nice, and the Husband enters, the WF ten 
Niefe dies, he ſhall be Tenant by the Curteſy of this Land, and the WF vor 
King upon any Office found, ſhall not evict it from him, becauſe, by WF Lic 
the Marriage, the Niefe was infranchiſed during the Coverture, Co. a 
Lit 38. . | and 
„ 1 Gavelkind, Baron ſhall be Tenant by Curteſy, without Iſſue; Do 
a. in princi- Arg. and ſeems admitted. 2 Sid. 153. Paſch. 1659. B. R. nar 
nd in ing. cites 9 E. 3. 38. 16 E. 3. Aid. 129 Stat. de Conſuetudinibus Kanciæ. y | 
en 
” — ide 
Re 
(E) Tenant by the Curteſy. Of what. 00 
fo Cc 
Perk, S. 469. 1. HE Wife is ſeiſed of a Rever/con with certain Rent and has c 
5 . 5 1 Iſſue; the Wife dies, the Baron ſhall be Tenant by the Curte- bs 
Sad Dial of the ſaid Rent, and the Heir thall have the Reverſion, and ſo the 
cap. 15. S. P. Kent ſhall be ſever'd from the Reverſion by the Means of the Law; in 
: Hut in this Caſe the Baron cannot diſtrein for the ſaid Rent, and yet it ſh: 
was Rent Service in the Feme ; But becauſe he comes to this Rent b ba 
his own Act he cannot diſtrein ; For it was his own acc to take the 1. 
Feme to Wife. Kelw. 104. b. pl. 13. Caſus inc. Temp. Anon. ha 
Wh "ak _ 2. Though the Rule in Law 1s, that one ſhall nor be Tenant by the ol 
4 in Shel. Curteſy without actual Seiſin; yer in ſome Caſes a Man ſhall, as where 4h 
ley's Caſe, the Wife was never ſeiſed, as if Rent deſcended to the Wife during Mar- 2 
cites 7 E. 3. riage, and before the Day of Payment the Wife dies, yet the Baron | 
66. a. b. 3 H ſhall be Tenant by the Curteſy, becauſe no De fault can be in the Ba- 59 
TR. B. ron; for he cannot have the Rent before the Day comes. Kelw. 104. by 
149. (D) 24. b. pl. 13. Caſus incerti Temporis. Anon. „ an 
Part, S P. 3. Where an Offce of Inheritance deſcends to the Wife, and he has " 
admitted. Iſſue by her, the Husband ſhall be Tenant by the Curteſy, and in the | 
like Caſe a Feme may be endowed; Arg. Pl. C. 319. b. in Sir H. Ne- - 
F ” e od 2 P 
5 P. Arg. 4. It was held upon Evidence that the Husband ſhall not be Tenant ti 
10 pi * by the Curteſy of a Copyhold, unleſs there be an expreſs Cuſtom to war— tl 
4 Rep. 22, ant it; Cro. E. 36 1. pl. 22. Mich. 36 & 3 Eliz, C. B. Paulter v. C 
b pl. 2. 24 Cornhill. . 1 „„ 

Eliz. S. P. | | | LY „ | | | | 90 
agreed by Wray and Anderſon Ch. J. on Evidence to a Jury in Rivet's Caſe, — . — S. P. by Coke ti 
h J. and cited 4 Rep. 22, Brown's Caſe. <——— 2 Bulſt. 334. Hill. 12 Jac, --—— 8, P. admitted | 
per Cur. Hurt. 17. Paſch. 16 Jac. C. B. 55 1 8 

5. If an ſtate of Freehold in Seigniories, Rents, Commons, or ſuch like ; 

be /i/pended a Man ſhall not be Tenant by the Curteſy ; but if the Sul- 7 

_ penſion be but for Tears, he ſhall be Tenant by the Curteſy. Co. Litt. . 
5 If a Tenant makes a Leaſe for Life of the Tenancy to the Seignioreſs, 5 a 
who takes a Husband and has Iſſue, and the Wife dies, he ſhall not — 

be Tenant by the Curteſy. Co. Lit. 29. b. 5 


J. But if the Leaſe had been made but for Tears, he ſhall be Tenant 
by the Curteſy, Ibid, _ 5 
| g. 


Co. Lit. 30. b. 


| they have Iſſue between them &c. and the Wife dies, that the Baron 425 Hill. 


Eliz. in C. B. Paulter v. Cornhill. 


15. The Defendant conveyed Lands to the Uſe of his Daughters; the 


627% 


25 Curteſy. - 


* 


— 


g. It a Woman Tenant in Tail general takes a Husband, and has Iſſue, 
which Iſſue dies, and the Wife dies without any other Iſſue, yet the Hus- 
ind ſhall be Tenant by the Curteſy, albeit che Eſtate in Tail be de- 
termined ; becauſe he was intitled to be Tenant per Legem Angliæ, be- 
tore the Eſtate in Tail was ſpent, and for that the Land remains, Co. 


Lit. 30. 6. | 

wh But it a Woman makes a Gift in Tail, and reſerves a Rent to her 
and to her Heirs, and the Donor takes Husband and has Iflue, and the 
Donee dies without Iſſue, and the Wife dies; the Husband ſhall not be Te- 
nant by the Curteſy of the Rent, tor that che Rent newly reſerved is 


by the Act of God determined and no State thereof remains. Co. Litt. 


„ 5 85 = 
1 But if a Man be ſeiſed in Fee of Rent and makes a Gift in Tai! 
encral to a Woman, the takes Husbana and has Iſſue, the Iſſue dies, 
the Wite dies without Itlue, he ſhall be Tenant by the Curteſy of the 
Rent, becauſe the Rent remains. Co, Lit 30. a. 5 
11. A Man ſhall be Tenant by the Curteſy of a Common ſans Nombre, 


12. So he ſhall be of a Huſe, that is Caput Baronie or Comitatas, 
Co; Litt--30: Þ. 5 VVV 5 

13. And ſo he ſhall be of a Caſtle, which ſerves for the Publick De- 
fence of the Realm. Co. Litt. go. bp. „ „ 

14. Ciiſtom that if any Wife ſeiſed of Copyhold Land has Baron and No 201. pl. 


ſhall have the Copy hold tor Lite, as Tenant by the Curteſy. The Hus- 31 Eliz. 
band takes to Wife one, to whom Copyhold de/ceads, he enters into the ap 3 
Land before any Admittance claiming it in Right of his Wile; They 8. © 3 
have Iſſue; Eur before Admittance Wije dies; It ſeems the better Opinion natur, the 
ot the Court was, that ſuch Eutry was ſuffic ient to intitle him to be Te- Court being 
ranc by the Curteſy, but without a Cuſtom a Man cannot be Tenant Dante 

by the Curteſy of a Copyhold Eſtate. And 192. pl. 227. in Caſe of, 


15 e ede upon an- 
EWer v. Eat wick. other Point: 


595. in pl 813. Paſch. 35 Eliz. in a Nota at the End of the Caſe ſays, it ſeems a Man ſhall be Tenant 
by the Curteſy before the Admittance of the Wife —Per Doderidge, S. P. 2 Bulſt 337. Hill. 12 Jac, 
and per Coke Ch. J. ibid. —— It was fo held upon Evidence, Cro. E 561. yl. 22. Mich. 36 & 37 


Plaintiff married one and had Children by her, who are dead; the Plain- 
tiff prefers his Bill ro be Tenant by the Curteſy, but held not fo, becauſe. 
the Daughters had Joint E/tates, and io goes to the Survivor, Toth. 83. 
cites 20 Jac. Cowley v. Anderſon. = - „ 
16. It one take a Wife that is ſeized of Gavelkind Lands, and ſhe dies 
without Iſſte by her Husband ; her Husband ſhall be Tenant by the Cur- 
tely of Half of the Lands, ſo long as he fha!l live unmarried ; bur it he hall 


marry again he ſhall forfeit the Eſtate in the Land, Mich. 22 Car. 2. 
B. R. This is by the Cuſtom of Kent; but by the ſame Cuſtom, if he 


had Iſſue by his Wife, then he ſhall be Tenant by the Curteſy of all 
the Lands his Wife was ſeiſed of, and although he do marry again, he 
ſhall not forfeit his Eſtate. Mich. 22 Car. Quzre, whether in the for- 
mer Caſe he ſhall torteir his 'Tenancy by the Curceſy, if he do live in- 
continently, as the Wite ſhall her Dower by a like Cuſtom. L. P. R. 


17. One cannot have a Right Title Uſe, Rever/ion, or Remainder ex- 


Pectant on a Freehold as Tenant by Curteſy, or Dower. R. S. L. 201. 
Cites C. L. 29. | 125 


18. A 


2 Vern. 585. 


be admitted 
that Tenant 


and deviſed 


. ). HK. 603, | 


Saft. 


————ä—äẽ— Ars wr re — 
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Id Somers 18, A Term to attend the Inheritance which was in Fruſtees was decreed 
aid, that 


there use not to be made Uſe of againſt the Baron, Tenant by the Curteſy, by the 
ſuch an Or- Heirs at Law. 2 Vern. 324. pl. 313. Mich. 1695. Snell v. Clay. 


der, hut the 
Pint was vor dobared. 


. 
bo — p—- — 3 —— 


— — — — — 1 ———— — 4 
— EE eee 


Ch. Prec. 98. — See Ibid. 66, — S. C. of Snell v. Clay, cited by the Maf- 
ter of the Rolls, Hill, 1732. and faid, that Ld. Sommers himſelf, when this Cafe was urged in the 
{aſe of Breton v. Gibbs, as an Authority for a Dowrels, it being taken for granted, that there was 
ro Ditferente in Reaſon between that of Dower and Curteſy, his Lordſhip feemed to admit it by 


avoiding the Authority of that of Snell v. Clay, in ſaying (as above) that the Point of a Tenant by the 


Curteſy was not debated in that Cauſe. 2 Wms's Rep. 638. in Caſe of Sutton v Sutton. 


ic 4 6:45 a F 5 F . 2” hs 
8 1; Wiſe and Her Children; ihe atrerwards married the Plaintiff, by whom 


| Je ſhe had a Daughter, but Mather and Daughter are both dead; Decreed 

cited by the the Plaintiſf to have the Intereſt of the Money during his Late (it not 

Maſter of be ing inveſted in Land) as Tenant by tlie Curteſy + Verna. 536. pl. 
480. Hill. 1705. Sweetapple v. Bindon. | 


the Rolls. 
2 Wms's | | | | | 
Rep 644. Hill. 1432. in Caſe of Sutton v. Sutton. — S. C. cited Arg, Wms's Rep. 110, in Caſe 
of Watts v Ball. | | | | 


It ſeems to 19. Tenant by Curteſy decreed of a Traff, 


2 Vern. 68 1. in pl. 605. 
Cites the Cafe of Worthington v. Fletcher. 


—_ 


by the Curteſy cannot be of «rut. 2 Verr 488 in pl. £41 Hl. 14. Since 27 Hf. 8. cap 
the Baron ſhall be Tenant by the Curteſy of an * e though not before. 2 And. 75. Mich, 39 
& 40 Eli, in Cale of Cromwell v. Andrews, — Ibid. 147. Hill. 41 Ei, in Corbett's Caſe. 
Per Coke Ch . Gro, J. 201. | „ 


A. ſeited in 
Fee had If- 
ſue tio 

Dawet ters, 


15: and MI. 


20. Though the Inheritance was in Triſtees tor Payment of Debts; 


631. pl. 605. Hill. 1711. in the Caſe of Williams v. Wray, cites it 
as Balls Cale. | 2% 

his Lands to Truſtees in Fee to pay bis Nets, and eonvey the Surplus to his Daughters equally. M. married 
and died, leaving a Son and the Husband living. On a Bill tor Partition by L. the Husband ſwore, 
that he married M on a Preſumption that ſhe was ſelied of a legal Eſtate in the Moiety, that at the 
Narriage ſhe was in the actual Receipt of the Profits of ſuch Moiety, and it was admitted that the 
Truſt was not diſcovered till after M's Death, nor till it was agreed that a Partition ſhould be made. 


Jord Chancellor held, that he ſhould be a Tenant by rhe Curteſy, and the rather, becauſe it appear- 


ed that he upon his arriage did conceive and preſume his Wife to be jeiſed of a legal Eſtate in the Moiety, 
and had reaſon to think fo, ſhe being in Poſſeſſion thereof ; and decreed, that an Eſtate for Lite in a Moiety 
in Severalty ſhould be conveyed by the Truſtees ro the Husband, with Remainder in Fee to his Son. 
Wrms's Rep. 108. Hill. 1708. Watts v. Ball - 
Rep. 645. Hill 1732. in Caſe of Sutton v. Sutton. 


21. Husband may be Tenant by the. Curteſy of 2 Tru though tlie 


Wite cannot have Dower thereof; ſaid by the Lord Chancellor to be a 
ſettled Rule. 3 Wms's Rep. 234. Hill. 1733. in Caſe of Chaplin v. 


Chaplin. 

2750 Rep. 10 The Reſolution of the Court by Lord Chancellor. The princi- 
ill. Vac. : : | x £ rep : 
11 Geo 2. Pal Queſtion in this Caſe, on which I am now to give my Opinion, is, 
Caſhborn v, wherher the Defendant Inglith can be Tenant by the Curteſy of an Egai- 

ingliſh and 7y of Redemption, The Mortgagee came into Pollctiion in 1731. 
Thomas Caſhborn, Father ot the Plaincitt, and ot the Wite of the 
Petendanr Inglith, by Virtue of a Marriage Settlement, being ſeiſed of 
ſome Lands in Tail, and of other Lands in Fee Simple, had Iſſue three 
Daughters. | ng ook 
Part of the Land, of which he was ſeiſed in F ee, he ſettled on himſelt 
ior Lite, with Remainder to Anne his Eldeſt Daughter in Fee, and the 
other Part ot ſuch Lands he deviſed by his Will ro the ſaid Anne his 
Daughter, and her Heirs, ſubject to the Pay ment unto her two Siſters 


ot 2001, a piece. 
| 5 Anne, 


8. Money was deviſed to be laid out in Land and ſettled to the Uſe of the 


ver decreed that the Baron thould be Tenant by the Curtely. 2 Vern. 


8. C cited by the Maſter of the Rolls, 2 Wms 
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Cur ly, 


ber he” end of per Father, borrow d 9001. of the Deten⸗ 

EE and oy Leaſe and Releaſe of 24th and 25th June 1728, 
ec, part of 7 ee Simple Lands to the ſaid Scart and his Heirs, 
1 Zrovifoto. be void on payment ot 900 l. and Intereſt. 
Auguſt 1729, the ſaid Anne Intermarried with the Defendant 
Ingliſh. and in 1531 died, leaving [Hue by him a Son, who died with— 
cut 140, and on his Death his two Aunts, rhe plaintills, became his 
Heirs at Law, and entitled to that Inheritance, and, as ſuch, brought 
their l, rin. 1733 in this Court, ag. ainſk M. rtgagee Defendant 
Scart, a5 1 we Deiendant lngliſh, am ng other Things tor a Redemp- 
ton of rhe mortgaged Premiſes, and to have an Account ot the Rents 
d Pr firs of the Real Eilate, which belong'd ro the Plaintiffs Wiſe, 
chat « deteended to his Son, kon the Time ot the Death of ſuch Son, as 
Heir at Law to hoth of th 

The  Detendant Ins liſh intiſted to be intitled to the mortgaged Pre- 
muſes 1i0r his Lite, as Tenant by the Curteſy, and the Cauſe, being at 
Inde, Was heara on the 8th of May 1735 before his Honour the 


MW˖aſter of the Rolls, when it was decreed, that the Defendant Inglith 


was not intitled to be Tenant by the Curceſy of the murtgaged Eſtates, 
ane! ſo vas decreed to Account tor the Rents and Profits thereof from 
the Pear h of his Son. 

From this Decree the Defendant Ingliſh thought fit to appeal, and the 
eher! Quetition now 15, whether the Huzband can be Tenant by the 
Curcety of the Kquity of Redemption, upon a Mortgage in Fec? This Queſ- 
ton depends bn two Conſiderations. 

rt. What kind of Intereſt an Equity of Redemprion is conſidered to 


de inthe Eye of this Court? 
26!v, Whar is requiſite to intitle the Husband to be Tenant by the 


| (* urteſy? 


it. Whar kind of Intereſt in the Eye of this Cont an Equity of 
Redemption is? An Fquity of Redemption has always been conſider'd in this 
Curt as an Eſtate in the Land, it is ſuch an Intereft in the Land as will 
40 6 2nd [rome Anceftor to Heir, and may be Granted, Intailed, Deviſed or 
arte aged, and that equitable Intereſt may be barr'd by a common Re— 
coderyz 


* nich proves, that an Equity of Redemprion i is not conſider d barely 


232 meer Right, but ſuch an Eſtate, whereot, in the Conlideration of this 


Court, there may be a Seiſin, or a Deviſe of 1 it could not be good. The 
Perſon who is intirled to the Equity of Redemption, is, in this Court, 
confider'd as Owner ot the Land, and the Mortg: gagee to retain the Land 
as a Pledge or Depoſit. 

And 5 this Reaſon it is, that a Morga age in Fee is e as 4 
Perf mal Eſtate, norwithitanding the Legal Eſtate veſts in the Heir in 
Por of Law. 


The Hnsband of a Mortgages in Fee ſhall never be Tam by the Curteſy 
of the mortgaged Hſtate, unleſs there be a Forecloſure, or that ſuch Mortgage 


ho aul [ted for ſo great a length, Time as the Court thinks ſciclent to u- 
dulce them not to grant a Redemption. 

Mortgage in Fee will not paſs under a Deviſo of all my Lands, 
Tenemenrs, and Hereditaments, decreed in the Caſe of Litton v. 


Fat than, 2 Vern 623. There ſaid, it it was a Releaſe of an Fqui- | 


ty of Redemption Or Forecloſure, it is 5 Part of the Real Eſtate 1 
the 1 and. 


1 Vern. 401. Barnet and Kinaſton. A Mortgage in Fee in Right 5 


the Wite on the Husband's dying and not diſpoling thereof, was de- 


creed to be a Choſe in Action, and ſurvived to the Wife; From whence 
it tollows, that the Perſon that is intitled to the Equity of Redemption, 
's Owner of the Land; For it a Mortgage 1n 575 in Right of the \W ile, 
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1s, on the Death of the Husband, decreed to i.e but a Choſe in Action, if 
the Ownerſhip of the Land is not in the Mortgagor, it is in no body; 
and it this Matter of Mortgages is not an Intereſt in Equity only, but 
properly a Real Eftate, then the Real Property will be ſunk and veſted 
no where, if not in the Mortgagee | 

Ita Man by his Will deviſes Lands, and afterwards mortgages in 
Fee thoſe Lands; Ar Law eit is conſider'd as a Revocation of the total 
Deviſe, but in Equity only a Revocation pro tanto, amounting to the 
{ame Thing as letting in a Charge upon the Land, and when the 
Mortgage is paid, the Deviſe takes Place. 

The Ownerſhip of the Land doth always veſt in the Mortgagor or 
Mortgagee. . 9 
It is Oobjected by the Plaintiffs, that an Equity of Redemption is on- 


ly a Right of Action, and not to be conſider'd as ſuch an Eſtate 


whereof there can be a Tenancy by the Curteſy, but this is by no 
Means well founded; For this is no otherwiſe a Right of Action than 
every Truſt, and as there can be no Benefit had of an Equity of Re- 
demption, but by ſuing a Subpæna out of rhe Court, fo is the Caſe of 
every mere Truſt in Land, which is contider'd as a Real Eſtate in this 
Court, but cannot be come at without a Subpæna. To ſay that is a 
meer Right of Action, is by Conſequence to ſay, that the Eſtate in 
the Land is in no Body, and this determines the Queſtion; For it a 
Mortgage is but a Choſe in Action, this affirms that the Equity of Re. 


Aemption is the real Ownerthip of the Eitare, and this will determine 


the Point betwen them. 


It is objected, that the Mortgagee is not barely a Truſtee for the 


Mortgagor; It is true, not barely a Truſtee, but it is ſufficient tor the 
preſent Purpoſe, if he is in Part a Truſtee for the Mortgagor, and it is 


moſt certain, that as to the Real Eſtate in the Land, the Mortgagee is 
only a Truſtee for the Mortgagor till Forecloſure. Mortgagee is only 
Owner as a Charge or Incumbrance, and intitled to hold as a Pledge, 


and but as to the Inheritance deſcended, and Real Eſtate in the Land, 

the Mortgagee is a Truſtee for the Mortgagor till the Equityof Redemp- 

tion is forecloſed. „ 1 F 
2dly. The next Conſideration is what is requitire to intitle the Huſ- 


band to be Tenant by che Curteſy. At Law tour Things are neceſſary 


ro make a Tenantcy by the Curteſy, (to wit) Marriage, having Iſſue 
chat may Inherit, Death of the Wife, and Seiſin of the Wife. Co. Litt. 


30; a. Here it is admitted, that the three firſt did concur, but the 
Objection that is rely*d on is, that there was no actual Seiſin of the 
Wite during the Coverture, which is contended to be as Neceſſary in 
r eſpect to an Equitable Eſtate, as of a Legal Eſtate, and it is admitted 


that the Wife had no actual Seiſin of the Legal Eſtate, either in Fact 
or in Law. Here is no Diſpute whether actual Seiſin in Conſideration 
of Law, but all that is beſide the preſent Queſtion; For the Proceed- 
ings are upon a Suppoſition, as no ſuch Thing as a Tenant by the Cur- 


rely ; Bur rhe true Queſtion is upon this Point, Whether there was not 


ſuch a Seiſin or Poſſeſſion in the Wife of the Equitable Eſtate in the 
Land, as in Conſideration of Equity is equivalent co an actual Seiſin of 
a Legal Eſtate at Common Law. Sn | | 
In Conſideration of this Court, I am of Opinion there was ſuch a Sei- 
ſin of the Wife in the preſent Cafe of the Equity of Redemption. 


I have ſhewn, that a Perſon, intitled to the Equity of Redemption, 
is Owner of the Land of the Legal Eſtate; and if fo there muſt be a Seiſin 
of the Legal Eſtare; And what other Seiſin could there be than what Ing- 


lith and his Wife had in the preſent Cate ? 


For here is a Mortgage in 1728 by Ann Caſhborn, who in 1729 mar- 
ried with the Defendant Ingliſh, and in 193 1 died, leaving Iſſue a Son, 


and the Wife was all along in Poſſeſſion till her Death, and W 
e | 
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Curteſy. 


gid not come into poſſeſſion till atter her Death, and there is not any 
Foreclolure, and though the Potleſſion of the W ite was but as Tenant 
ar Will co the Mortgagee, vet it was, in Equity, a Poſſeſſion ot the real 
Owner of the Land, ſubject only to a pecuntary Charge on it, and from 
thence I think it clearly follows, that there cannot be a higher Seilin 
of an Equitable Eſtate. | 

Next, whether there can be a Tenant by the Curteſy > I am of Opi- 
pien there may be a Tenant by the Curteſy of the equitable Eitate ot the 
ite; Equity tollows the Law becauſe made a Rule ot Property. 

121{{tams and Wrap, 2 Vern. 680, Ball's Caſe cited, where it 
was determined, that the Husband be Jeuant dy the Curteſy of a 
'Truit Eſtate ot the Wite, and ſo clearly there admitted, and yet the 
Caſe was of a 'Truft for the Payment of Debts. 

Swectapple and Bindon, 2 Vern. 536, Mrs. Findon gave Money 
to be laid out in Land to be ſettled on her Diughter and her lilue, 
and atterwards the Mother dies, and the Daughter marries with Sweet— 
apple, by whom ſhe had Iſſue, and dies beſore the Money was laid out 
in Lands, and upon the Death of the Wife Sweertapple brought his Bill, 
praying that the Money might be laid out in Lands, and that he might 
be decreed to hold the lame ior his Lite as Tenant by the Curteſy, which 
my Lord Cow per decreed accordingly ; Which is a much ſtronger Cafe 
than the pretent; for in that Caſe there was neither Seiſin nor Lands, 
but it was determined according to the common received Rule of this 


Court in contidering Money directed to be laid out in Land, the ſame 


as Land. . 8 | * | 
There has been two Objections made by the Plaintiſſs. 


11t That the Husband had it in his Power to have had Seiſin in his 


Wie's Lite-time ; tor he might have paid off the Mortgage, and 


therelore it was his own Laches that he did not. 
2d, That a Wife ſhall not be endowed with an Equity of Redemp- 
ind e | NV . 


As to the Laches in the Defendant Ingliſh it was compared to the Hus- 


band's not making an Entry at Law. The Compariſon will not hold; 
tor it is not ſo eaſy to pay off the Principal and Inte reſt due on a Mort- 
gage, as it is to make an Entry at Law, nor is it to be done ſo ſpeedily, 
tor a Mortgage in moſt Caſes is allowed Six Months Notice to be paid 
F F , 

And in the Caſe of Sweetapple, which I have juſt mentioned, the 


| Husband might have brought his Bill, in his Wife's Lite-time, to 


compell the laying out the Money in the Purchate of Land, but though 


he omitted fo to do till after the Wite's Death, yet that was not ob- 


jected to him as Laches. 


But it was further ſaid, that it would encourage the Defendant In- 
glith to let the Intereſt run on the mortgaged Premiſſes, which would 
perhaps ſwallow up the whole Eſtate; for that at the ſaid Detendant's 


there might be as much due on the Mortgage tor Principal and Intereſt, 
48 the Eſtate would then be worth; But I cannot find the Force of this 
ron; For if he is Owner ot the Eſtate, the was Owner of the 
ee. | | 0 wo | | 
It by this is meant the Intereſt that became due in the Life of the 
Wite, the Husband has nothing do with it, becauſe the Intereſt that 
he claims does not ariſe till the Death ot the Wie, and he theretore is 
not to pay Intereſt that was due betore his Title accrued. - 
Bur by this is only meant the Intereſt from the Death of the Wife; 
During the Tenancy by the Curteſy, the Heir will have the ſame Re- 


medy as in the Common Caſe of a Tenancy for Life of an incumberd 


Eitare ; tor in all ſuch Caſes the Tenant for Liſe keeps down the Inte- 
reſt, | = = 


And 
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And as to the next Objection of the W ite's not being endowed of 

ij an Equity of Redemption on a Mortgage in Fee, and that theretore 
a Husband ought not to be Tenanc by the Cartety of an Equity of 
Redemption, this proves too much; for it has been determined that a 

| Wiſe thall not be endowed of a Truſt Eſtate, yet that Husband fhall 

be Tenant by the Curteſy of a Truſt Eftare. The Argument from 
Dower to the Caſe ot a Tenant by the Curteſy tails iu this Cafe, Per. 

| haps it may be hard to find out a ſufficient Reaſon, how it came to he ſo 
determined in the one Cale, and not in the other, but it is ſate to tolloyw 

former Precedents, and what are ſettled and eſtabliſhed, and if ſich 

Precedents thould be departed, I hold it fit rather, that the Wite ſhould 

be allowed her Dower of a Truſt Eſtate, and not that a Tenancy by 

Curteſy of a Truſt Eſtate ſhould be taken away. 


F ny 


—— 


| | It may be refuſing to allow the Wile Dower of a Truſt Eſtate was 
i becauſe the could not have it at Law, and that it was founded on the 
AY Maxim of Equitas ſequitur Legem; but whatever the Reaton of ſuch 
: Raelufal was, the Husband is allowed to have a Tenancy by the Curteſy of 
1 a Truſt Eſtate, nay even of Mone) directed to be laid out in Land though 
{0 | nat atttually laid out, as in the Cale of Sweetapple before cited. 
5 5 pon a Mortgage tor Years, Wie thall have Aid of Equity of Re- 
9 5 demption, which the could not have of a TPruſt Eſtate. II Lenant by 
| | | the Curteſy of Money to be laid out in Land, by Analogy it ought to 
be ſo of an Equity of Redemption, eſpecially Where the Wife con- 
tinues in Poſſeſſion of the Mortgaged Lands all her Life-time. 
As ro Jenvill and Luſcomb's Caſe heard ar the Rolls, Feb. 4, 
| 1728; that was a Pauper Cauſe, and a Queſtion was made in it, whe- 
ö | ther there would be a Poſſeſſio Fratris of an Equity of Redemption; 
his Honour made no Determination in it; bur it appears by the Minutes 
in the Regiſter's Book, which I have ſeen, that his Honour taid, he would 
take Time to conſider of it, and I do not find that it ever came on 
afterwards. N | 5 . 
There was a Cafe put on the Part of the Plaintiffs by way of IIluſ- 
tration; which was this, ſuppoſe that a Feme ſole conveys Lands to F. 8, 
in Fee, upon Condition, that if at ſuch a Day ſhe paid ſuch a Sum of Mo— 
ney to him, or his Heirs, that then ſhe might re-enter; ſhe afterwards 
marries and has Iſſue, but before the Day on which the Condition was 
to be performed the dies, and aiter her Death her Heir pays the Mo- 
ney; whether the Husband would be Tenant by the Curtely 2 ÞU this 
is meant as a Mortgage to make a Security, then 7zt zs the [ame as the 
preſent Caſe, but if it is meant of a meer Purchaſe ſubjef# to a Re-Entry 
at Common Law on Payment, undoubtedly the Husband would not be 
Tenant by the Curteſy; tor that were to make him "Tenant by the 
Curteſy of a Condition; for taking it as @ Purchaſe, the iHIife had, in 
that Caſe, uo Hſtate or deiſiu in Re, nor Right ad Rem, till the Perfor- 
mance of the Condition. As to a Condition or Power of Revocation, 
theſe ſtand upon different Reaſons. 5 3 
For theſe Reaſons, upon the beſt Conſideration, (although I form 
my judgment with great Deterence, when I ditter in Opinion from 
other great Perſons that have gone before me) 1 am of Opinion, that the 
Letendanr Ingliſh is intitled ro be Jenant by the Curteſy of the mort- 
gZuged Premiſſes in Queſt ion, and the Conſequence ot that is, that that 
Part ol the Decree ot his Honour the Matter of the Rolls, whereby 
it is adjudged that the ſaid Detendant is not Tenant by the Curteſy, 
muſt be reverted. MS. Rep. Hill. Vac. 11 Geo. 2. Caſhborn v. Ingliſn 
and Scarf. 
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F) Favourd. - In what Caſes; and of What the 
Tenant may take Adv: vantage. 


7 
＋4 # 


Fins levied by Feine Covert alone, without her Husband, of hen | 
(c Lands, wherein ſhe has Fee Simple, is an E ſtoppel againſt 5 — 
her and her Heirs, if her Husband avoid it not by Entry, or oth erwiſe, 8 
1s he may during his Wite's Lite, and atter her Death, during his own 
Life, as if he B. Tenant by the C wy Weit. Symb. 8. g. Sites 1 Ed. | 
3. 32 0478-17 Al. 1). /H. 
2 1 by Curteſy f. ll hate i enefit of Warraaty ; for though he 
is in the Polit, yet he continues che Eſtate; per Wray Ch. J. 2 2 Le. 218. | 
in 275. Paſch. 16 Eliz. B. N. DE. [ 
Tenant by the Curteſy of a Coparcener of an Adveuſon thall have And. 63 . pl, 'Þ 
NC "fame Advantage as his Wife ſhould have had; agreed by Anderſon. , 137 ö | 1 


G. E. 18. pl. 6. Patch. 25 Eliz. C. B. in the Caſe Ot Harris V. Nichols. 7950 ok 
'Þ Car. —- 


Co Litt. 186. b. 8. P. 


4 
C* 


* 
Pp 2. 


(G) Found bY or liable to what Charges &c. 


EME Tenant in Tail acknow!edred a Statute, and took Baron, 2 
E and had Itlue, and died. T he Lands may be ext fendyd in the — 
Lands of Tenant by the Curteſy, and allo in the Hands ot Tenant by 
the Curtefyv, and allo in the Hands of the IIſue in Tail, if Tenant by 
the ( urteſy "ſur renders during the Lite of Tenant by the Ci ,, 
25 7. Marg. eited by Noy in his Reading to Hives deen 0 ahudged, 
lich. 6 Elz. 
2. Tenant by the Curteſy ſhall be 8 to the Lord Paramoltut. 
8 Rep. 36. Trin. 29 Kliz 3. C. B. in Paines Cafe, ©" 
3. Tenant by the Curtely is not to be prejudiced by Term for Tears to 
ard the Iuhenitance, and decreed accordingly, that the Term thoald not 
de made uſe of againſt him by the Heirs at Law. 2 Vern. 324. pl. 313. 


Mich. 1095. Snell v. Clay. 


(E) Prevented or diſabled by aha AR, or De- 
fault. In what Caſes. 


I. Man took a Feme Inheritrix, and had Tfue by her, and did Br Forfei- 
A Felony, and was attained, and by ſome the Baron hall be Te- ture de 
ant by the Curteſy; tor it is i Ne by the Law, and he is in the Poſt . 3 pl. 

55 "i Law, and not by the Feme, or by the lde, and ſome e con- 1” 0 cre 
8 all is torieired 3 Quzre? For by ſeveral elſewhere he is Tenant Co. Litt 
5 hie Cu. cel, and that ter Liv had, the Lord may avov upon him 4 à S. P. 


vily 1 lomage without the Feme. Br. Tenant per le Curteſie; pl z KO 7% the | 
O "Wh: wa? | | 


the 


WAA GH 21. E. Jo 49. ata! * 844 of F 
0 it ſcems it nould be here] ſo as the Iſſue cannot inherit to her, vet he: ſhall be Tenant by | 
| #2 | | 


© A 2 65 «Yin, art 
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1 Curteſy. 
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the Curteſy in reſpect of the Iſſue which he had before the Felony, and which by Poſhbility migh? 


c 


then have inherited, but if the Wite had Deen attainted of Felony before the I[flne, albeit ſhe fas 


Iſlue afterwards, he ſhall not be Tenant by the Curteſy, — —— The Year Book of 21 F + 49. b. 
F $f 3 b "4b 75 5. 49. 0. 
50. a pl. 8. is of Felony done by the Wife. ——— Pollexf. 51, in Cafe of Pbarſons v. Poarre 


Arg. SP 
* Co, Litt. 30, 4 8, P. 


2. A Man diſcontianed the Land of his Feme, aud retialt an FE flate ts hin; 
and his Feme, by which the Feme is remitted, and after he has Iſſue vy 
this Heine, and rhe Feme dies; per Kinglmill, the Baron ſhall be Te. 
nant by the Curteſy, becauſe the Feme was remitted ; But Fairfax, 
Tremail, and Hufley contra; For the Baron was not remitted, and by 

the Feotiment he gave his Right Which he had, or might have. And 
30 E. 3. the Queſtion came between the Iſlue of the Feme and the Fa- 
ther, and there it is adjudged, that he ihall not be J enant by the Cur- 
teſy. Br. Tenant per le Curteſy ; pl. 6. cites 9 H. J. 1. 


Co. Litt. 3. It a Feme takes Baron, and has Iſſue, and Land deſcends to the Feme, 
30. b. and the Baron enters, ſo that he 7s intitled to be Tenant by the Curteſy, 


O - and and after the Feme is found an Ineot, and his Eſtate in the Land is alt 
e tound, the King ſhall have the Land; and if the Feme dies, the Baron 
never {hail have the Land by the Curteſy; and when the Office is 
ound, the Title of the King thail have Relation to the firſt Pollefion 
ot the Feme alſo, and ſo both the T:7/es commence at one and the ſim 
Ziine, but the King ſhall have the Pre-cminence; and becauſe the Kino" 
Title is ro the Franktenement ot the Land ſeeing he ſhall have the Col 
tody of it during the Wie's Lite, this wholly takes away the Baron“ 


Title; Per Weſton. Pl. C. 263. b. Mich. 4 & 5 Eliz. in Cale ot Dame 


Hales v. Pettite. | 
If after the 4. A Woman Inheritrix takes Husband, who after is attaint of Felony 
Pardon he the King pardons him; they have Iſſue; the Husband ſhall be Tenant 
25 5 _ by the Curteſy, which proves the King has not the Freehold by that 
aa; ee Attainder; per Coke Counſel, Arg. 2 Le. 126. Mich. 28 and 29 Eliz. in 
by the Cur- Caſe of Venables v. Harris. . | 
rely ; Arg. | | 
Ney 159. cites 12 H. J. ——— If a Femetakes Baron who have Iſſue, and after he js attarnted of I- 
{ny, and then the Aire pardons Vim, per Keble he ſhall not be Terant by the Curteſy by the Iſſue had 
before; Contra if he had Iſlue after. Br. Tenant per le Curteſy, pl. 15. cites 13 H. J. 17. | 


Cro. E. 129+ | 5. Baron and Feme ſeis'd of Land in Right of the Wile (whereo! 


pl. 1. Paſch, the Baron was intitled to be Tenant by the Curteſy) levied a Far, 
ar Eiz. which, upon Error brought, was revers'd, becauſe ſhe was within Are, 
YR ed. and the Reverſal was lor both, and rhe Baron adjud g'd to re-have, 10 
thit the as the Fine was utterly avoided. Cro. J. 482. cites Charnock v. Worſely. 
Fine ſhould NE ATTY By TY | | - 


be reverſed in toto. 1 | 
cited Ow. 21. as reſolved accordingly. — 8. P. by Holt Ch J. who ſaid, it is to be conſidered, 


whether his Title to be Tenant by the Curteſy is not extinguiſhed if the Fine be reverſed after 


her Death ; but indeed, if the Fine be reverſed in her Lite-time he may have a new Title, 5 Mod. 


0 


6% Mich. J W. 3. B. R. 


6. By Stat. 3. Fac. 1. cap. 5. A Popiſh Recuſant Convict, who is mar- 
152d otherwiſe than in open Church, and by a lawful Miniſter, according t0 
the Orders of the Church of England, ſhan't be Tenant by the Curteſi. 

A Man married his Father's Sifter's Daughter. This is no Cauſe of 


"Divorce; but it was adjudged,-thatthuugh char Marriage [might be 


tald to] be within the Levitical Degrees, yet it is a Marriage de fallo, 
and only avoidable by Divorce, which, after the Death of the Hut- 
band, cannot be done, becauſe thereby the Iſſue will be barſtardized; 
and it the Wile had been Inhericrix &c. the Husband ſhould 2 been 

| enant 


Le. 114: pl. 157. S. C. and the Fine reverſed accordingly, —— 8.0. 
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Curteſy. 


Fenant by the Curteſy; and vouched 7 H. 4. Noy. 29. Hill. 15 Jac. 
© B. Rennington v. Cole. 
Four Things do belong to an Eſtate of Tenantcy by the Curreſy, 
vir Marriage; Seilin of the Wife ; Tiſue and Death of the Wite. Bur 
jt is not requilite that theſe thould concur together all at one Time; 
ind (heretore it a Man takes a Woman ſeijed of Lands 1n Fee, and is 
70 N and then have Ie, and the Wife dies, he thall enter, and hold 
by the F So it he has Ive which dies before the Deſcent, as 18 
alorefat id. Co. Litt. 30. a. | 
10. V Min is intitled to be Tenant by the Curteſy, and makes a e p. 9 4 
nent in = B08 upon Condition, and enters for the Condition broken, and then 474. S P. 
nis IIe dies, he thall not be Tenant by the Curteſy, becauſe albeit that after 
the K. fo ie given by the Feoffment be conditional, yer his Title to be Te- the Wite's 


Death he 
nant by the Curteſy was inclu/ively abſolutely eri by the e for ©. 


| nay enter 
the C "on dition Was not ant EXEC LO Ir. CO; itt. 6. b. N 8 


— — 


— 


Condition 
praken, and when he wk re- artared. he ſhall hold the ſame Land as Tenant by the Cunely'; Ta- 
En { Qu Eres 


11. The tf cats of the Difference why a Wile, in Caſe of an n Elope- 


ment Wich dn Adulterer, forteirs her Dower, and yet the Hausband 


Jeauing his N 77e, = /roin with another Woman, does not forfeit his Te- 


AC) 79 the Cartcſy, becauſe the Statute Weſtminſter 2. cap. 34. does 
by Ex preſs Words, 5 theſe Circumſtances, create a Forteiture of 
Bower; but there is no Act inflicting, in the other Caſe, the For- 
;eiture of a Tenancy by the Curtely. 3 Wams's MP 276, 277. Palch. 
1734. in Caſe of Sidney V. Sidney. 


Pleadings 3 in Aion by or againſt Tenant by the 
„ Cartely.- 


N Præcipe quod reddat the Tenant pleaded, that A. his Fen, Was 
ſeiſed &c. and marry d him, and had 2 7. aud died, to he is 
Tenant by the Curteſy, the Reverſion to T. and pray'd Aid of him, 
and a good Plea, Without 8 the Surname ol his Feme. Br. 
Pleadings, pl. 16. cites 40 E. 3 
2. Ihe Baron of the eldeſt 1 who is Tenant by the Curteſy, 
fall have Ouare [npedit in his Turn. Thel. Dig. 24. Lib. 2. Cap. 1. 


8. 44, eites Hill. $34. 4.10; 


3. In Waſt againſt Tenant by the Cur teſy, he fald. that his Fans never 
kad any Thing . after the Coverture &c. and held, that the Pleading was 
not good; becauſe it was only Argumenrative, by which he pleaded, 
that one Alice #njeoſ „ him, Atſque hc, that he had ever any Thing by 
52 Curteſy. Thel. Dig. 173. Lib. 11. cap. 53. 8. 9. cites Mich. 20 

6 25 
4. Tenant by the Curteſy, hocah not expreſsly hed; in PO \Wrirs 
mentioned in Stat. 13 E. I. 4. vet "he is within the Miſchief and Pur- 
view ot chat Statute 2 = he 1 1s Tenant for Lerm Ui Life. 2 2 Init, 353. 


For more of Tenancy by the Curteſy in General, See other 
3 Titles. 


Cuſtom. 
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See Tit. (A) IIn what Caſes a FE 15 1 ſhall be} void for L. 
Frelc ription LN mn 


This in Roll L. 
0 A Cuſtom oughr to be certain. 


1s in 

AL”) 2. Such Cuſton hall be void for Want of Certan ip, Which in 
Fol. 505. Cale of fuch Grant wauld be void tor Want of f Certainty, DO. . 

A Taniry 35. (Qllære ts, tor there 111 5 be a Custom which m. a9 

not begin by Grant.) 

S C. cited 3. A Cuitom, that when an e is of ſuch an Age hat he can 

Fi ; 74 count 12 d. Or meaſure an Ell of Cloth, that he may make a Feoliment, 

8 0 1 f vold tor the Uncertainty. 13 E. 3 5 "Fit 7. Ottin ſlits tra Klatem. 

bart Ui, [pl. 3.3 2 £0 0 I, Taänmickcy 33. 

vio 14 

th at a cer ain 185 ought to be ſer Jown, that the e Court may judge it an Age of Diſcretion; for Gut 

tom mult not debrive the Law of Nature. 


* {This ſeems to 1 Miftake of the Printer, and chat it mould either be 


omitted, or be made 3 
(v to join to DA. and ſo would be N 


2. A Cuſtom that ſach of the Tenants of the Manor who comes fir 


82 es to ſuch a Place, CC. thall have all che Wind- falls there, is nat ond 
* 8 3 kor the Nude ctainth, Ls E, 3+ Il Fltz. Bar. 2 27. Od. * I Tamſtry 33. 
| a: 0 he | ; 
Notes there. Dav. Rep. Tani if Irv, 
but Ibid. 3 5. a. b. dite S S. C Lonly 
becauſe the Time of tlie firtt coming may we 


33. cites F G tber ſuch Cuſtom is void for Uncertainty; 


it is mi 1 Sues; „ inftead of "BP 71 that the Cuſtom is gocd, 
li be tried. h 


E The Cuſtom of Taniſtry of Ire land, that the Land {hail deſcend 
Seniori & Digmitiimo viro Sanguinis && Coenominis Bf. hun that died 
tellrd, is not good for the uncertaumto oft g 15 
Da. 1 [Dav. | CTaniſtry 35. | 

6, But e thar it hall deſcend to the moſt worthy of the 
Blood is R900, Da. 1. Taniſtry 35, v. 


Gibb 55. A Cuſtom alleg'd and tound by Verdict to pay 10 d. to the 
Tavler F. Vicar at the uſual Time of Churchine 5 bien, Was eld to be void; iſt. 
Cot, 


Becauſe it was ct alleged, what was the uſual 715ze the Women were to 
be Churched, and therefore uncertain :; 2My, Becauſe it was upreaſon— 
able, becauſe it obliged the Husband to pay it the Woman was not 
Churched at All, or "if ſhe went out of the Pariſh, or died before the 


Time of Churching ; Judgment was arreſted. 2 Ld. Raym. Rep. 
1558. Paſch. 2 Geo. 2. Naylor v. Scott. | 
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bende between Frechold and Copyhold Land, that in the laſt Caſe a Preſcription in 


(A. 2) What it is; and How eſtabliſhed, 


Cuſtom, in the Intendment of Law, is ſuch a Uſage as hath ob- 
rate the Force of a Law, and is in Truth a binding Law to 
Pl paticiler Places, Ferjons, and Things which it concerns, and ſuch 
tom cannot be eitabliſhed by Grant of the King, according to 49 

3. 4. or by Act of Parliament. Bur it is Fas non ſcriptum, and 
ade by. tne People only of ſuch Place where the Cuſtom is. Dav. 
Nep. 31. b. 32. a. Hill. 5 Jac. B. R. in the Caſe of Taniſtry. 


N 5 

; » 4 
\ , 4 *%Y o 4 v 
. } 


Sec Tit. 
Preſcription 


: (B) In the Negative. 
. | | ( per tot. 


. Cuſtom may be in the Negative, mix'd with an Affirmative, Cuſtom does 
F BE EE os e 10 2s ws in 

Do it tems, that a Cuſtom meerly in the Negative is good. fte, bür 
9 may be in 

55 1 | | we the Nepa- 
tre with an Affirmative Precedent, As to preſcribe to buy and ſell without paying Toll; but ir is no 
n whom tov, thar he has not paid Toll; and the Law ſeems to be the ſame of being quit of 
8 P. r Paton. Br Cuſtoms, pl. + cites 7 H. 6. 315 32. and 8 H. 6. 3. ͤ—ũ—“=— But he may 
0 ie the Adumiive; As to fay, that he and his Anceſtors have been quit of Toll Time out of 
Ma. Br Preic: iprion, pl. 76. cites 18 E. 4. 3. by Littleton. . 


(B. 2) Commencement. And how it differs from 
Preſcription. 


: FAUSTOM may be alleged, where there is no Perſon who can pre- 
„ ſcribe. Br. Preſcription, pl. 100. cites 2 M. 1. 
4s fahabitants cannot preſcribe, but they may allege Cuſtom, that 
the Inhavirancs may common in D. and the one goes with the Place, and 
with the Perſon, which Perſon ought to be able to preſcribe; for 
ile it is not good. Ibid. 3 3 8 
here a Man preſcribes 2 go git of Tit hes for his Lands in D. 
e all others ot D. pay Tirhes, this is void; for Cu/fom cannot be 
lar, but onght to be throughout a Country or Vill. Br. Pre- 
pron pl-og—cics Dot. & Aud. Lib 2, cap. I 
K. Preferipron gocs 70 oe Man, and a Cuſtom to many. Brownl. 133. And fo if 
4111.6 ac. in Cale of Rolles v. Maſon. - | 5 
a particular 
Cu Place, 


75 1 
UL A/C 


* , " . a * 
2 a 2 , 


166 


Quſtow. 


22 


Place, As for every Copy holder of fuch a particular Wood to cut Pices there growing is good; bu 
à Cuſtom which concerns Frechold Land ought to be throughout the County, aud cannot be in a par. 


ticular Place; Per Walmfley, which Beaumond agreed. Cro. E. 553. pl. 10. Mich. 36 & 55 


5. Preſcriptions are either Perſonal, and in this Inhabitants may pre. 


ſcribe, As for a Way, or Matter of Eaſe; or Rea, and this is inherent 


in the Eftate, as where he preſcribes by a Que Eſtate; or Local, where 
2 Man preſcribes to have a Thing appendant, or appurtenant, to his 
Manor, that whitherſoever the Land goes, the Prefcription is conco- 
mitant to it. Arg. 2 Brownl. z 10. Hill. 7 Jac. B. R. in Cale of Mar. 
 thamv. Hunter. | ; | 5 | 
6. Naturally a Preſcription, or Thing preſcriptible, is ſo to be laid, 


where by Law it may, and not by Way of Cuſtom, and where it can. 
not be by Law, and is therefore pleaded by Way of Cu/tonm, the Nature 


ok it is not chang'd, but remains ſtill a Preſcription in its Kind, though 

it be allow'd to be pleaded by Way of Cuſtom for Nereſſity's Sake; and 

it appears in Gateward's Caſe, 6 Rep. 59. b. that a Thing lying pro- 

perly in Preſcription, as Common did in that Cafe, being an Intereſt 

- which muſt inhere in ſomebody, can't be pleaded by Way of Cuſtom, 

nor ſtand by Cuſtom, where it can't ſtand by Preicription, as there they 

would have made it tor Inhabitants that are not permanent ro preſcribe, 

Bur yct tor Common for Copyholders in the Lord's Soil, it is allow'd to be 

pleaded by Cuſtom tor Necetiity's Sake; Whereas, 72 the Soil of another, 

it mult be laid by Preſcription in the Lord, and yet the Nature of both 

is a Preſcription ; per Hobart Ch. ] Hob. 86. pl. 114. Trin. 12 Jac. in 

Caſe of Day v. Savage. 

7. A Matter of Diſcharge may be laid by Way of Cuſtom, for that 

it is no Intereſt, bur an Exemprion, not Poſitive, but Privative, of the 

general Poſſeſſion; per Hobart Ch. J. Hob. 86. Trin. 12 Jac. in Caſz 

bf Day v. Savage, cites Gateward's Caſe. „ „ 

Roll R. 46. 8. As to Preſcription and Cuſtom, this Difference ought to be ob- 

per curdem ſerved. A Preſcription ought to fand upon Reaſon ; But a Cuſtom can't 

| 1 * have Commencement but by Parliament, and uot by Grant, as Borough 

toms cannot Engliſh and Gavelkind, no Reaſon being to maintain theſe but only by 
be created Act of Parliament; per Coke Ch. J. 2 Bulſt. 206, Paſch. 12 Jac, 


by Patent | | 
8. C. ibid. 48. Arg. S. P. 


Sir Francis 9. A Cuſtom goes to Land, and a Preſcription to Perſons. Arg. Poph. 


3 201. Mich. 2 Car. B. R. in Caſe of Jenkin v. Vivian. „ 
freaking of Io. A Cuſtom can't extend to a particular Place; Arg. Poph. 201. 
the Claim Cites D. 23 Eliz. and this was agreed per tot. Cur. Mich. 2 Car. B. R. 
of the Fre- 5 * 5 C 
men of London to be difcharged of Wharfage, which was adjudged not a Cuſtom, but a Preſcrip- 
tion, calls it a local Preſcription to privilege Perſons in a certain Place and Condition, which he ſays is, in 


its Nature, betavixt a Preſcription and a Guſtom, and not a Cuſtom, becauſe it concerns the Diſcharge 


of Perſons, and it is merely local; nor a Preſcription, becauſe it is not annexed to any Eſtate, nor to 
any Perſon, but in relation to a certain Place and Condition; and yet it is rather termed a Preſcrip- 
tion; for it is ſaid, that Inhabirants may preſcribe for an Eaſement, or a Diſcharge, but a ſtrict Pre- 
{cription to make Title to a real Intereſt is ſo nice, that it cannot be pleaded by way of Cuſtom, nor 
Contounded with it. Inhabitants, or Freemen, or Citizens, cannot preſcribe in that kind. 


(c) Cuſtom 


Cu ſtom. 46 7 


VVV 8 
(C) Cuſtom qgainſt Cuſto;n, Sec len 
| (X) 
I F in an Action upon the Caſe a Man preſcribes, that he, and al Cro C 432 


= "thole whale Eſtate ye hath in the Manor of O. hath uid »!: 2. er 

| Time our ot Pemory FL, to have a Fold-Cout le, ICtlicet, Common of: er 2 10 Ys 

Palſturt re four Sheep, not ercceuing 320% in certain Lind, as appurte-; Wo 3 

naut to Eis Manor, Ald that the Dekendant hath iuclockd Hart 07 the ſo 37 pl 

L Ind., in which he Olight to have the SY mon of Paſture tor then. 5 Cad 

ſad Sheep ke. and the Detend.nr pleads, that there is a vitoin Time 48s ed. 

ot of Mind, EC, that the Owner of the Land „ in Wain the Common Of 

Paltkure tor che laid Shoe Wil is to be taken, had uſed Time out of 

N ind &£ to encloſe any ot the ſaid Land in Bic the Cannon of 

[Rees £15 to be had; This is not good wirtin a Traveric of the Pre- 

Ee been, kur tgis is a Cuſtom again a Cuſtam, hoh, cannot 

lt. ad tögether, ILHicet,, that one thou? have the Fald-Conrſe Tune 

out af £ Bind, and the other might cactaie if, and er lude the Fald⸗ 

Carle, Cin. LF Car, B. N. and Mich. 11 Tar. bei chee 11 Day 

aud ener, Per Curia: n, Over⸗ruled without Argument, ua WMrit 

gg rror upon a* Judgment, to the fa:ne Jutent in Banca. In⸗ Conch 

klara Mich. 6 Car. Bot. 183. Dill, 11 Car. it w. 18 abzudged vol. 566. 

per CUMAN accardinglip. 
2. In an Action upon the Caſe for ſtopping ancient Lights, if the S.C. cited 

Platotiit Declares, Thac he was ſe ſed ot an ancient Houſe in the City Arg. Bulft. 

o: York, and that he, and ali thole whole Eftate cc. have had Time — 155805 

e fave; n ancient Windows, ànd chat the Derendant had erected a new uſtom- (D) 

Houte upon his own Land, next «djoining tyereta, by which he ſtop- pl. 1 5. C. 

ped the ſaid Windows, and the Detendant pleads in Bar, that there is — See Tit. 

a Cuſtom within the ſaid City Time out ot Mind tc. that if any one 1 — BY 

hath Windows againſt the Land ot his Neighbour, that he may ſtop tot. * 

the ſaid Windows and Lights upon his own Land, at his Will and 


Pleaſure, by Force of which Cuſton he ſtopped the ſain Windows; | 
This ts no good j lea, for a Cuſtoim againſt a Cuſtom is not good, ; 
for both are of equal Antiguity, and the one cannot Have a {Ire- 

[ctiption to have the Lights, and the other to ſtop them, Time out 

3 i PD. Tr. 29 El. B. K. between B/and and Mo/ely, adjudged 

pon a Demurrer; Cited Co. 9. Aldred's Cale, 58. 

5 Ik one preſcribes to have a Way over the Land of B. to his S. C. cited 

Freehold, B. cannot preſcribe to Kop it. Co. 9. Udred's Caſe, Freem Rep. 


; 210. pl. 21 

38. b. | | Trin 167 10 
in Caſe of 

Hickmat v. - Thorney, which ſee at Preſcription ( * ol 4 and the Notes there. 


4. In Ranlorin the D alleged 1 Cuſtom of the Manor, that 
Ouclibet Femina viro cooperta joining with her Baron in à Surrender of. 
Cl; aud being privately examined by the Steward, makes it a good 
Surrender. Plaintiff replied, that there is 4 Cy/fom in the Manor, that 
Quælibet Ec. who is of full Age, may ſurrender, but that the Feme in this 
CG aſe was within Age, but did not traverſe the Cuſtom quod & Ogælibet &c. 
and therefore the Court held it 111 ; for the Plaintiff conteſſing a parti- 
cular Cuſtom, ought to traverſe che general Cuſtom alleg*d * the De- 
lendant. Litt. Rep. 74 Trin. 5 Car. C. B. Anon. 


(D) 


155 © Cuitom. 


(D) Ho ſhall be bound by a Cuſtom. 
The W 


Ram zz. 1. 4 Cuſtom that eralts eck LO the King's Prerogeti e, is 


Pal b. ld agatilt the Bing. Da. x. Bad.] Caniftry 33. 
. ary. . 4 My ; 
Twiſdon J. denied the ptr ion of Lambert, that if the King purchaſes Gavelkind Lands, they ſhall ph 


to all his Sons; and ſays, that Lambert had i it oat of Plowden, 2.47.4. from Southcore's Opinion: and 
he from 35 E. 6..cap 09. Li Sid. 135, Cites S. P. per Twiſden acc ordingly, but that Tiſcen 

ſaid the Cuſtom is only | per by renſen of the Prerogatice ;, for fo ſoon as it comes into other Hand, 
it tif} defrend 2 gain 48 3 4 ind. [ie King purchotes Lands of the Cuitom of Gaveikir ind. 
and. die „having Iue divers 80 5 11S the eideft Son ſhall orly inherit theſe Lands; and the reaſon ot 
theſe Car es is, for th T the Dun lity of the Perſons doth in theſe, and ran ather like Caſes, alter the 
Deſcent; fo as 11 the La Poſſeſſions, whereof the Ei ng is ſeiſed in Jure Coronæ, ſhall, ſecundum 

jus Caron, attend : Gn Bl 55 4 follow the Crown, an cherefore to whomiozyer the rown deicent: 

He Lands und Poll ons deicend alſo - for the Crown and the Land, whereof the King i LS beiten 
Jure Coronæ, aro COUeonitat 11a. Co. Litt. £5. b. 


19 © 7390 THIN, cher when any Diſtreſs ſhall be taken fr 
Ut within che Ptecinct of ſuch a Manor, that it 10 all be 

Pound ol the Lord, there to continue for three Days, 
Time, if che Owner of the Diftreſs pays it, he ſhall have 


back the Lhing diftrained, Becattife this ts not auy nianner ft JOroiit 
£1 the Lord, but of Service; and Mage [hail not bind the Ain 
| | L With 1 10 4318 Special Grant. 21 E. 3 4. B, adzudged. | 
fir Cuſteray, z. The Cuſtom of London to retain Goods put in Mortgage till Sa- 


— 


Pi. 5 CONS. 


83 


hroue 9 140 to 


31 
th 1 Fein 05 1 
the 
Wit hin Which 


pin Ning e Jewels 33.7 . 6. 26. Od. 1. [Dav.] Tani WEED $3.0, 
Cuſtom. pl | | 


2 _ G. —ͤ— Jenk. 8 3. pl. 62. S. P. cites 35 H. 6. 35. [bur is miſprinted, ana ſhou'd be fol 


It was argud 4 a Man hath Toll or Wreck, or Strays, by Proferigeion, this 


L 
6 8 0 not to the King's Goods. Da. (Das. ] Tanitry 
tom hieb Ze 3. U. | 

. - aviſes uſo | | 

the Perſon or Goods 1 not bind the ! King; Contra of Cuſtom which ariſes pm the Fund, As G avelkind, 


or Borough Engliſh, thy, Nall bind him. Br. Prerogative, pl. 5 cites 35 H. 6:25. ——.Jnd it was 
faid there, that The King fall not pay Toll, Pontage, nor Paſſage, Ioid.— Nor Lapſe of SE 
nor Alienaticn of I illein betore Seiſure fall not grieve him. bid. _ dy 20 Deſcents ſhall not toll 


his Entry. Ibid. 


Ind his Gods ſhall not be forfeited, as Nai, Stray, nor as Hrech, for De- 


fault of proving the Property within the Year ; Nor be Sale in Market Overt, nor where Cuſtom of 


the Land is to pay Fine at the. 3 the King ſhall not pay Fine for it if he purchaſes it. Br. 
Prerogative, pl. 5. cites 3 35 H. 6.25. Jenk. 83 pl. 62 S. P. and citcs 8. C. 


F. It is a good Cuſtom of the County of Cheſter, that if the 
ing's Tenant in Capite bytKnight's Service dies, his Heir being with— 
in 1 Age, that the King ſhall not have the Lands held of other Lords by 
Knight's Service; and this is there laid to be Secundum Conſuetu⸗ 
dinem, ab antiquo ſemper per quandam Prerogattoam hactenus in 
— zuntatu præd'. obtentam & uütatam. 23 C. 1. Rotulo Claula- 


um Pembrana, 9 The Cuſtom allowed. The like in Membran, 


2 R. Rep. 2 4 24 . I FDenmvrana, 3 


" 50 U ar lons 


Pres C. 6. There is a Cuſtom in "Chclhire, that if a Debtor comes before 
adjornatur. the Chamberlain of Chetter, and there takes his Oath that he is not 


bid. able to pay the Debt, but chat he will as faſt as he can, that he {hall 
have a Protection; And it is or damned ly the Statute 'of [34] D: 8 


Jr 


pi. 5 755 tislaction be made of the Money up on them lent, extends to the 


—— 1 855 


8 * * 


1 


—_ 
- 


. 


County45 alaciiic t9b! mu the Dass Eo curts, tor the Cgamberlam 


_— this — . os _ —— — _ 
P _—— — - — : —. 5 


Cuſtom. i609 
\ 

SE Tn TAIT ö Fa 1 de ni 91 1 4 ps Ep 2 TY 1 i — 
Fenn. 13.] that [uch Pro tection ha il nt he alla ved irhaut tlie 36 Lea“ 
N 1815 — 7 i h © 0 

Ln . 3 boar tan, 5 80 ng it all Acton Ot 4 De 1 


in. nov 
bs kg Fi udg- 


brauight here in 5 
14 


1 ali dhe 15 uit! iet! dal 3 . and Ugg 110 legit, d Teeter Ew, 1. — 
mY ; 6 * ; 5 * 5 » $5 % 4 

{6 * C89 ainberiain DT Chrtter, £0 ertend certain Lands wien UC Palm. 414. 
6 


17 5 rp elatuit 9f Cheer, * He BURGE to execute it natwithiond- p don v. 


1s tor Kun Cuctam, tor the Cuſton cannot extend aut of che Fol. 6 


4 


1% UTR Bunter in This to execute the races of the Court. 19. ea, 8 C 


ut etuten BA,. WH} and | IDlatlit: ff, agdinſt N 2 7A nd Crew, 


1 
"y * 


„. ad udged, and a uew Clezit awarded atter the iato Matter Doderidge, 


rc 1 Us, "Joc; held, 


eee that go with the Land bind the King, a as Gavelkind, that the Caſe 


"0 1h 2 gli Ks Jenk 83. pl. 62. cites 33 HH. 6 25. — See pl. 4 in tom cinmot 


bind 6. K. 


the N Otes. 

Q But u0 Crſtom fall bind the King for his Perſon or Cow, 1s; As Pon- 

rage, Mwage, Wait, Eſtrays, Toll, Lapſe, Alienation ol a Villein be- 

e Seiſufe. ſenk. 643, pl. 62. 

9 By the Cuſtom of Kent, if a Min be hanred for Felouy the King 
% ner bave Au nit 2¹ im, £2 V2/ttin, nor the Lord any Eſcheat of theſe 

1 in Rent, the ( 1 00 there hinders it. 3 Bulit 213. Mich. 14 

B. R. ii a Nota on the e Cale ot Rolewell v. \V elch. 


lac. 


(K) W hat b erſons may do Things by Cuſtom, which There is no: 


any Letter 


they cannot do at Common Lav. | between(D) 
: [ | and (T) in 
1 nfants oF: e 


* Cuſtom an Infant may make a Peotknent at the Age of 15. Fitzh, 


Co. 9. Combe 76. b. 5 D. 7. he. Doctor and Stü⸗ prom 


money 21. : but then 
this Cuſtom 
fl he taken ſtrictly; og it has been . that a Releaſe made by him at ſuch Age | is void; Per 


Beike and Vaviſor. 


'2. By the Cuftom of a Town an Infant may bind himſelf Io Fog 
Prentice 9 b. 65 75 8. Per Danbp. . may bind 
himſelf y Deed, Dat not by the Common Law, per Danby ; ; and therefore in Action brought of the 
Depal arture che Court ough t to be upon the Cuttom, as it ſeems, Br Cuſtoms, pl. 63: Cites 8. C. | 


5 Was e al good Cuſtom. that Infant within Age may de- Br. Depar- 
4 9 1 _ Quod Nota bene. Br. Cultoms, pl. 29. cites 5 37 0 


* (L) What 


3 2 FBI. - AY. FASO 


3 70 a. Cuſtom. 


— Tg 


” - 
2 ——— — B22 — — — CER EEE EY 4 


* 
— can. 
— 


— AS 


Strang 
Clay 
33 El 


5 „%% Gr i OT lg 158 
(L) What Perſons ſhall be ſaid to be binnd by a gen- 2 
ral Cuſtom. 3 


[ Infants, Ideots CC. | 


1. Fa Cuffom be, that a Deviſe made of Lands, and a Proclama- 3 
tion made thereof, and Nonclaim within a Vear, ſhall bind all x 


N I 


Men, yet an Infant ſhall not be comprehended within this Cuſtom, the ne 

for he is exempt by reaſonable Conſtruction of Law, becauſe he hath | have 
not Diſcretion to make his Clatm. 3) All. 5. . | which 
See tit Co- 2. If a Cuſtom be, that when a Copyhold deſcends to any Man, 4 the C 
pyhold. a Proclamation ſhall be made at Three ſeveral Courts, that he ſhall for c 


come to be admitted, and if he does not come at any of the ſeveral 


Courts, and pray to be admitted, it ſhall be forfeited to the Lord, yet ou 

an Infant is uot comprehended within this Cuſtom, becauſe by jn WF +5. 
5 of Law he cannot make Claim. Co. 8. Lechford 10, the 

-__ adjudged, 33 Vf. Jͤ . 

dee tit. Co- 3. So kor the Cauſe akoreſaid, Men of unſound Memory in Priſon, ne 


pyhold. and out of the Realm, ate not within ſuch Cuſtom. Co. 8. Sir dne 
„ Richard Lechford  » Cj. „ tions 
Cro. E. 186, 4. So ik the Cuſtom of London be, that the Mayor may take Re. 


Wh Pe Lt: cognizances of any Perſon, being ot full Age, or of Women unmarried; 1 
rhat len this Cuffom ſhall not bind Ideots, Men of unſound Memory, or 1500 
Non ſane Illi rilon, for they are excepted by the reaſonable Conſtruction of to C 
Memoriz, Law. Trin. 32 Eltz. B. R. between Chamberlain and Thorp, di. d 
22 Tub Oe TI TOO un 
copnizance, and have no Remedy to avoid them, and therefore Infants and Feme Coverts, which may, |} Del 
are particularly excepted in the Cuſtom. Le. 130. pl. 178. S. C. | 1 intel 
der, 
(M) To what Things it ſhall be faid to extend. WM :* 
N f F a Cuſtom be, that every Tenant of ſuch an Honour hath uſed 
I Time our of Mind &c. to pay a Fine upon every Alienation; | 
this Cuſtom ſhall not extend to the Demeſn-Lands in the Hands of 
the apt but only to Tenements in the Hands of the Tenant: 
14 D. 4. 8, 9. GI 5 3 
Br. Cuſtoms. 2. If d Cuſtom be; that the Lord ought to have the beſt Beaſt of 


2 Ee him that dies his Tenant, and the Parſon of the arifh che ſecond- 
" a rp beſt Beaſt, as a Mortuary; if the Tenants hold two ſeveral Tenements 
"oi Sade of the Lord, ſubject to the Cuſtom, within the Pariſh, ft ſeems the 
whether the Lord ſhall Have the two beſt Beaſts within the Intent of the Cu 


bac ave tum, and the arſon the Third. Dubitatur, 7 Þ, 6. 26. b. 


he ſecond beſt B-att, Br. Hariots and Mortuaries pl. z. cites S. C. according ly. 


Cro. E. 434, 3. Ik the Inhabitants upon a Common have uſed Time out 8 
88 * Mind tc. ro dig Clay in the ſaid Common ot their Lord, for the 
KReparation of their Houſes ſtanding upon the ſaid W and 

. | 5 ranger 


| 
| 
J 


Wn 


Cultom, - 


| 171 
Stranger digs Clay in the Common, the Inhabicants cannot take this FN 
Clay * from him, tor this is not within their Cuſtom, Mich, 3). bel 568. 
;3 Eliz. B. R. between % and Butt, adzudged. r 


| peradventure 
Mo. 411. pl. 561. S. C. adjudg d 


he Stranger drg it Jawfully by the Lord's Licence. 
Cc tit. Common and Commoner, (B) pl 13. | | 


[3.] Ik the Cuſtom of a Manor be, That when any Tenant ſells 


| his Tenements, three Proclamations ſhall be made in rhe next Court- 
Day of the Manor, and that it any ot the Blood of the Vendor will 


give ſo much Money for the Tenement as the Vendee will, that he 
mall have it; and a Tenant, in Conſideration of 100], in Money, and 
that the Vendee, being his Phylictan, hath cured him ot a great Mala- 
dy, fells the Tenement to him, and the next of the Blood comes to 


the next Court, and proffers 1001. for the Tenement, yet he thall not 


have it, for this was given partly for the other Conſideration, 
which is nor valuable, and lo ic is not within the Tutoin, tor by 
the Cuſtom it is to be intended where the Denvee comes in only 
for Money. I, 37. El. B. R. by two Juſfices; but by this 
Means every one may evade the Cuſtom. | „ 
4. So if he had ſold the Tenement in Conſideration of a Leaſe for 
Years of other Land, and 1d. the next of Blood ſhould nat Have 
the Tenement upon the J2roffer of the 1d. P. 37 El. B. K. held. 
5. Tfthe Cuſtom of the Manor be, That it any Copy holder in Fee Cro. E 859. 
ſurrenders out of Court, and he, to whoſe Uſe it is turrender'd, does pl. 10. S. C. 
not come in at the Court to take his Copy hold, aſter three Proclama- Nes 1 5 
tions made, chat then the Lord may ſeize tic Copyhold as forfeited, C adudge 
and a Copyholder in Fee ſurrenders to the Ule ot anocher tor Lite, the Noy. 
Remainder over in Fee, and the Tenant tor Lite does not come into 42. S. C. ad- 
Court to take his Copyhold after three Proclamations made according 38 RE 
to Cuffoin, upon which the Lord ſeizes the Copphold as forfeited, ,.. cur. 
ann after Ceſtuy que Uſe tor Lite dies; he in the Remainder thall not Raym 404. 
be bound by the nor coming in of the Leſſee, for the Cuſtoin being in Mich. 32 
Deſtruction of an Eſtate, ſhall be taken ſtrictly, and fo it ſhall be SF 8 * 
Intended only of Tenant in Fee in Poſſeſſion, and not in Rematfn- cjrca Are 


der, as this Caſe 18, and fo this is out of the Cuſtom, 15. 44 El. Cat 86, 8+, 
B. R. between Ba/pc/e and Long, adjudged, — ons lg 


6. Cuftom of London, that if any Goods are pawn'd there, the Pawnee Jenk. $4. pl 
may detain them till the Money be paid ; this Cuſtom does nor intitle +2. S. Pp. ; 
bim to detain the Goods of a Stranger. 2 And. 152. per Cur. cites 35 


It 6.460 


7. A Cuſtom is in London, that none ought to intermedale with the Art 
i a Weaver there, but ouly thoſe who are. free of the Guild. It a Stranger 
receives Silk in London, and carries it to H. and weaves it there, and 
then brings it back again to London, and receives his Pay tor it; Re- 
lolved, that this is not any interineddling with their Trade in London 
againſt the Cuſtom, though the Contract was made in London; ad- 
V ed for the Defendant. Cro. E. 803. Hill. 43 Eliz. London Weavers 
V. Brown. | | wy 

8. Cuſtom that the eldeſt Daughter fhall ſolely inherit; this ſhan't 
extend to let the eldeſt Siſter inherit by Force of this Cuſtom. So if 
the Cuſtom be that the eldeſt Daughter and eldeſt Siſter thall inherit, 


the eldeſt Aunt ſhan't inherit by that Cuſtom; and ſo if the Cuſtom be, 


har the youngeſt Son ſhall inherit, rhe youngeſt Brother ſhan't inherit 
by the Cuſtom. Godb. 166. pl. 232. Paſch. 8 Jac. C. B. Rapley v. 
Chaplain. And Foſter J. ſaid it was ſo adjudg'd in one Denton's 


-aſe, 


9. A 


ad. 


| ty). — IR — ͤ— RR 


198. Cuſtom. 
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9. ACuſtom is always infra A 111 eri, and à Matter extra Mage. 


rium can never be by che Cuitom, as a Cuſtom to have Common out gf 
the Naur 15 void. Arg. 2 O¹ow. 13 T. pl. 109. Mich. 3 2. Car. 2. B. R 
in the Case of Zi mon v. Talmaſh. 
1 117 ov Ta py P: ſel (3: 
Dolſex. 561. 10. Cult DIS Arc Strift Farls. 0 142. Aich. 33 Ar. 2 B B. 


* * — 8 8 A 5 p 
S. 0 —— Ann v. 4 almage. 


2 
is not 


4 B 
FCU itt 
eic 


2 Show. 13 k. 3 
§. C. ard P. Go ab. 166. Dentots Cale. 
Reinen s ß | 


1 3 


tt. R. 235; in Calc of Turrer v. Hedges. 


5.0 — 
Ld. Raym tr. Ceheral 2 oſte ms may be extended fo neu Thinss v IE I are Gi by the 
5 we 18505 £3 6 Reuſon 10 TROR C "116 Nils 3 8 111d 5 Co. 82 * Sue cy g 8 A TE 18: al? Au- 
5 ber Holt tHörity in Point, where, by che Cul tom ot London, "XECULOTNS may pay: 5 l 
"46 1 ene "By : - þ 8 Ny I 3 
Au ac. Debts, VIE: Suünple Contracts in equal De: gree with Bonds; and ad. the 115 
corqingly, jüdged, chat ain init raors were weithin the Cuſtom, thou, gh Created 
4 8 * NY — =p 6906s 4 ED 9 
Eirod 7. OY 31 (Jo 2:6 rin n - of Memory, Hecaule within che tame Reaſon, 
204. per 12 Ned. 271. per Holt Ch. ; Þ T delivering the Opinion of che Court, | 65 * 
. TY" 1 TE 2 r Fe. 
Con Patch Bill ir WW. x. in Cale of the City of London V. V anacre. 7170 
— A Car 2» EI i . IE th A, 1 1 97 Filde 
2 * N. „ / 1 v1 7 os, © 11 1. C3: H l th Td 20 Ce 21” 1 Go an LP 4 0 a 1 Houſe 4 - 1 
R R. F FE: ca ae x5 T 5 A 17 NI 1 : lane 
WILD a Manor. LuütwW. ks. TI. 133. ichoifon v. Smith. Pakt. 
Hake. 


13. All Cuttotas Which ale git the Corrmoe Law of En ug and, ought 
A 2X2) © i KN * 
"£0 he L421 PTY, ib. % HAY . fl 12 . ven jt; ricter than any Act ol Par- 


TAN 
Ya ment thar alters the Co I a per Trevor Ch. J. in delivering 71 
he Opinion ct. che Court. 41 1 Mod 160, Hill. 6 Ann. G B. In Gale ol 11 wh 
Archer» Poke Nam: HO 
14 I is a general Rule, that Cuſtoms are not to be ere 10 the Des 
4-H UECRUIE lt s che lege and Practice that makes the "Law in ſuch RAE 
Caſes... and nor he Reafon of the Fhing; for it can't be ſaid that's 7 6 
Cuit aim is founded on R ealon, chough an unreaſonable Cuſtom is void; 7 
for no Res fon, even the highielt whatioever, would make a Cuſtom or 118 
Law; ſo it is no particular | Reaſon that makes any Cuſtom Law, but 3 
the U. ige and Practice itfell, without Regard had to any Reaſon of : L111 
ſuch Ua. ge; and therefore you can't enlarge ſuch Cuſtom by any Parity „ 


of Reaſon, ſince Reaſon has no Part in the making of ſuch Cuſtom; per 


Trevor Ch. J. 1x Mod. 165 161. Hall. 6 Ann. C. B. in Caſe of Archer wy 
. Bokenham. . 
(N) What Act ſhall be aid a good Purſuance of the 
5 e L. 
Cavelkind XC. | 01 y 
| Be. Oe x. FFT DERE the Cuſtom of Gavelkind Land is, That an Infant = 
| ap. rar of the Age of 15 may make a Feotimenr, this ought to be 115 


Fitzh. Cut. _ ſtrictly; for if he is difleiſed, and releaſes to "the Diſſeiſor, this 
tom, pl. r. 19 not within the Cuſtom, for it 18 not a F (OSes 11 FI 4. 33. 


cites &. C.— 
See tit. Gavelkind. (C) == I, and the Notes there. 


Br. Saen "2: 80 if he oats 7 to the Diſcontinuee, this is not within the 


pl P42 eines _ Cuſtom, 11 Y. 4 33. 


Hank. a ; Ke leaſe 0 Diſlciſee 1 is no Feoftment. ——Fitzh, Cuſtom, pl. 11 cites 8. 


3. 80 


Cuitom. . 173 | 


So if he grants a Revertion dependant upon an Eſtate for Lite, it 5 P. per 


»y 


3. Belk, Br. 
10 not Gos. 11 0. 4+. 33. U. Cuſtoms, pl. 


15. cites 8. C. Fitzh. Cuſtom, pl. 11. cites 8 C. 


—— — 
— 


„ 


4. But if he leaſes for Years, and releaſes fo him, it 18 a Per Hank. 


| FeaF.nent 1 7 the anner becauſe the Freeyold paſſes by the ee 
Yeieale. 11 0. 4. 33+ 


Cuſtoms, pl. 
15. cites 

8. C Fitzh. Cuſtom, pl. 11. cites S. C 

by the Cuſtom. 2 Le. 83. at the End of pl. 110. Mich. 29 Eliz. B. R. 


If he makes a Leaſe, the ſame is not warranted 


5. [Bur] 15 an 1 Infant after 15 makes a Feoffment with Warranty, Br. Cuſtoms, 


the Wär rant, is not warranted 120 the Cuſtom, 11 0. 4. 33: . cles 


Fitzh. Cuſtom, pl. 11. cites S. C. 


It there be a Custom within a Town te to have 2d. for every Cre. 8 
Hide i every Sheep, Cow, or Ox, that is killed, or told, within the . Wc 
faid 1 „ 44d ior Nonpayment chereot, to ſeize the Hides Ec. the cordingly. 
Hart! that is to have the 2 D. cannot up this Cuſtom juſtity the See tit. 
taung th e Hides, aud converting them into Leacher, Which he took TINS 
tur the Monpapment oc the 2 d. though he did it for 32ceflity, 9 
lellect, becaule they wauld * ve pucrefiey, tor this is only a OW * Fol. 569. 


Wale to the Owiier, aid he might have Debt for the 2D, H. 42. AV 
9.5 he . . between Huucon and Reeve, adjüdged. and the | 


A Culiom was tound in a Manor, that where an Eſtate was 25 
ed to A. for Tre, Remainder to B. for Life, Remainder to C. for 
ie at A. had Power to deſtroy the Remainders by ſurrendriug ihe 
i' in Court &c. And it was found that A. granted it away by. Fine. 
it was held per Cur. that the Remainders were not deſtroyed, nor 
inte by 1c Fine; for this being a Cuſtom againſt common Right, 
iz. Ol Mar thould deſtroy the Right ot another, it ought to be Pure 
i ſtrictly ; Ai the Cuſtom being found to do it by Surrender, a Fine 
la 6 not he that Operation within the Cuſtom. Freem. Rep. 265 pl. 
2803. Mich. 26795 Talmarih v. Zinzay. 


Q 


8 


pike 12 2 — 2 


0 Deſtroyed, How; and in what Caſes. 


A Sei ſed in Fee of Land in Breed E , rafier the Stat. ad 8. J 
2 * Makes a Feoflinent to the Ule of himſelf and the Heirs Males 
of s s Bedy, according to the Courſe of the Common Law; theſe Words, 
i ding tothe Courte of the Common Law, are void; tor Cuftoins which 
90 with the Land, as this is and Gavelkind, and ſuch like Cuſtoms which 
/ and order the Deſcents of Inheritances, can be altered only by Parliament. 
by Catlin, 7 Sanders, Widdam, Browne, Bend lowes. Jenk. 220. 
pl. 4 cices D 179. {b. pl. 45. Palch. 2 Eliz. Anon.] 
| A Crftoin once reaſouable and rolerable, if after it become pr 1eVOHs, : 
en 1 not anſverable to the Reaſon whereupon it was grounded, yet 7s to 
be taken away by 1G of Parliament ; tor an Inheritance once fixed, can- 
uc be taken away but by Parliament, 2 Init. 664. 2 Mod 29. 

z. The Queſtion was whether the Statute 14 Car. 2. cap. 2. g an Mayor & c. 
A irmative Law for the Eleftion of Scavengers, had taken away a Cuftom of London 
% Sthwark? And it was held by North, Atkins, and Windham, that & 8 mong 
it had deſtroyed the Cuitom; the Authorities cited were Affirmative adjornatur, 


'Y Y 5 Actstro be argued 


again, 


— _— * * a 3X 9 —_—_ 


Cuſtom. 


Acts ſhould not deſtroy Cuſtoms, were Dy. 19. 50. 3 Cro. 125. 2 Le, 
74. I Inſt. 115. 23 H. 8. 5. 11 Rep. 59. 64. Mo. 113. Hob. 113. And 
they ſeemed to take a Difference, chat where a Statute is introductory of a 
ne Law, there it thall take away all contrary Cuſtoms, though there 
be only Affirmative Words; bur if there were a Law before, that ſhall. 
not be deſtroyed by Affirmative Words. And though an Opinion has 


prevailed, that, notwithſtanding the Statute of Magna Charta, where 


Br. Detinue 
de Ziens pf. 
30. CltesS, C. 


there is a Cuſtom tor holding Leets at other times than are mentioned 
in the Statute, ir ſhall be well enough, and ſo the Law is taken; bur 
North ſaid, if that Statute were to be conſtrued now, it would hardly 
be ſo taken, Freem. Rep. 203. pl. 206. Mich. 1675. Anon. 


YL * £0 TI 2 — * 2 2 
— aromas " —_ 


| (P) leading 


1 JF ETINUE Jy the Hir of Heir Loemes, or Principals of his 
Ariceſtor, viz, the belt of evciy Sort of Goods, and counted 
upon che Cuſtoim t the Conuty, and it was held a good Cuſtom, and 
the Deferdant dul wot denim. 4h it was admitted that the Heir might 
have Action, though he Property before, or Poſſeſſion; For 


# 
a 

* 
1 

A 


the Law and Cuſtomn Property and Poſſeſiion. Br. Cuſtoms, 
pl. 27 Cites 39 E. 3 . . 8 | 
2. In an Action eh by Cooboirs in Gavelkind, or by the Nounger 
Brother im , or by a ſeme in Nottingham of Dower of a 


- Motety CG. e Fi: nit] ought to declare upon the Cuſtom and preſcribe in 
it, and inew eit in his Count, and otherwiſe ill, quod Nota; Per Cur. 


Br. Count. pl. 9 1. cites 5 E. 4. 8. - „ 
3. It a Cuſtom be that the Feme ſpall have the Third Part of the Gods 


f her Husband, if he has Iſſue, and if he has not Iſſue, then the Moitty, 
there it /e brings Rationabilt Parte Benorum de Medictate, the ought to 


count of the Cut, and that the Baron had no Iſſue, Br. Cuſtoms pl. Jo. 


Lites / E, 4. 20, 1. 


4. Treſpaſs of breaking his Cloſe, ſubverting his Land, and ſpoiling his 


Gratis, the Defeadant ſaid, that the Land is one Acre, called F. and that 


the Criſto of this Land is, aud Time out of Mind was, that every one who 
has Land ia the ſaid F. viz. Head-land, in plowing his Land may turn 


His Plow upon the ſai Head-land, and that the Defendant had half an Acre 
ablilting upon the ſaid Land, and in Plowing the ſaid Acre he turned the 


Plow upon the faid Land, and in turning the Point of his Coulter, raſed 
a little Parcel of his Land, and one of the Oxen took his Mouthful of Grafs, 


_ eobich is the ſame Treſpaſs. Per 'Townſend the Cuſtom is not alleged to 


be throughour the Country, but only in one Cloſe, which cannot be 4 
Cuſtom, but Brian e contra, aud that this Uſe is throughout the Realm, 


where one has Land adjoining to another's Land in the Field, bnt in 


ſuch an Action of Treſpaſs, Paſch. 22 E. 4. 8. the Defendan ſaid that the 
Cuſtom of the County of Middleſex is, where this Land lies, that 


where a Man goes to plow in the ſame County, it his lawtul for him to 


turn his Plow upon the Land next adjoining if it be not ſowed with Grail, 


and per Cur. he Hall ſay it has been nſed there Time out of Mind &c. 
and not that it is lawful &c. by which he ſaid accordingly, and that 


this Land was the Land adjoining, by which he turned his Plow upon 
it, and that becauſe he could not well govern his Horſes they turned up l 


Foot of Land, which is the ſame Subver/ron of Soil &c. and as to the Graſs 
| ſaid, that one of his Horſes in turning took a Mouthful of Graſs againſt his 


drives a Drove of Cattle and they do ſo againſt his Will, this + 


Will, which is the ſame Deſpaſturing &c. Per Catesby, where a Man 
go 
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ont Juſtification 3 contra, if he fuliers then to continue there, and the 
”\, awarded good, and the Cuttom admitted good. Br. Cuſtoms pl. 
ej. 8 21 E. 4. 23, | | | 
” © Jnforniation in the Fxchequer againſt a Merchant for Iading Wine 
„ die Ship, the Defendant ple aded Licence of the King made to J. F. 
to d it, which F. S had granied his Authority to thereof the Defen- 
, and rhat there is a Cuſtom ainvag Merchants throughout England, 
et jay afign ſuch Licence to audt lr, and that the Afſignee fhall en- 
Ke which was demurred in Law, and it was agreed for Law, 


27. 


tea Man cannot preſcribe Cuſtom throughout Eugland; For it it be 


werent Kugland it ig a Common Law and not a Cuſtom, contra if the 


7 
Ch 12 had been pfenbded to be in ſuch a City, or County as Gavelkind, 
Fo, ugh Erglith, Glouceſter Fee &c. Note the Diverliry. Br. Cuſtoms 


<0. ites 34 H 8 


„ in Trepats the Cuſtom of a Manor was, Onod quilibet Tenens per TT 155 
(psi pterit armitere [ deviſare] terras ſuas, for Lite, or Years zu Tee, Paſch. 25 
leer, and that a married Woman might deviſe her Copyhold Lands to Hs, Q.. 
er, of to her Husv.217, by the Allent of ihe Hus, au; a Feme Covert Si 
Ecyvited her Land to her Baron (rhe Deſendatit) arcoraingly. The Court ſtates it like 
bed that the Cultom was. not utreaſonable, but it is alledged, Quod wile, that 
fot deviſate, which Word (poterit) is a . ord of Juſtification, and The ſurren- 
that mould be % unt devifare; Ic was adjudged againſt che Plaintiff e wg 


cy 


No. 123. pl. 268, Patch. 24 Eliz. Anon. the Reeve 


| | | and fix other 
Perions, and that a Surrender was made accordingly. Anderſon Ch. J. ſaid, that inſtead of the 
VL ord i Porerit) ic ſhould be, that Feme Coverts poſſunt, and that by ine Cuſtom have uſed to deviſe 


to the Husb-1.d, wo therefore the Preſcription is not good Adjornarur — btd., 143 pl 178. 
Trin 33 Lit Skipwith v. Sheffteld. 8. C. Anderſon ſaid, it ſhall be intended that the Wie being 


{ub Pole ſta c Viri, Ow it by Coercion of her Hus and. I was then urged, that the Cuſtom might 
be good, becauic be Wie was to be cnami ed by the Steward of the Court, as the Manner is upon a 


Fine to be enn ined by a fudge; but to this the Court ſaid nothing. —3 Le. $1. pl. 122. Paſch. 


20 Eliz 8 C. according to Godb. 14. et adjornatur. —--2 Brownl 218, Arg. cites it to be ad- 


judg's 24 Eliz. io one &kegg's Caſr, [which ſeems to be 8 Ci] that inaſmuch as this was annexed _ 
1% her i ftete, whichhcow by Cuſtom, the Cuſtom was good S. C. cited, that the Cuſtom was 
good, but the alleging it by the Word (Poterit) was ill. Sap. to Co Comp Cop 8 — A 
Cuſtom ound witkin a Manor, that every Tenant of the ſaid Manor potuit & potuifſer ſurſum redde- 


re &c was adjudged naught, Raym. 4 Arg. cites Paſch, 3) Eliz. Biſhop's Cale, | 


7. A Cuſtom was ſet forth, that Licet & Jicuit for the Lord of the Ma- 
ner to aſeſs a Pain for the Breach of a Bye- Law. Arg. Raym 4. cites it 
as adjudged void, Paſch. 37 Eliz. Sir William Hatton's Cale. 
8. III pleading Viage and Cuſtom, it muſt pleaded, that it was put in 
Ure. Gro. E. 392. pl. 15. Paſch. 3) Eliz. C. B. Arg. cites it as held in 
C. B. in Hatton's Cale. _ 5 „ 

9. Parcener by Cuſtum in his Declaration muſt make Mention of the 
Cuſtom, as ro lay the Land is of the Cuſtom of Gavellind; bur he 


ill Hot preſcribe in it. And ſo it is of Burgh-Engli/»; and theſe 'Two 


vary it: that Point from other Cuſtoms; tor the Law when they are 
Fe alledged takes Knowledge of theſe TWO. Lit. S. 265. and Co. 
it. in his Comment thereon 175. b. 5 „ 
10. Ic appears by the Regiſter, and many of our Books, that there 


muſt be a Cuſtom alleged in ſome County &c. to enable the Wife or 


Children to the V\ ric Le Rationabili Parte Bonorum, and ſo it has been 
Telctived in Parliament. Co. Lit. 196. b. verſus finem. he 

II. In Treſpaſs the Defendant juſtified by a Cuſtom in the Manor of T. 
the Plaintin rephed de Injuria ſua propria abſque tali Canſa &c. Though 
tne Plaintiu thould not have traveried the Cauſe generally, but the 
Cuſtom, yet that was adjudged holpen by the Statute ot ſeotails, as 
Macter of Form; becauſe abſque tali Cauſa contained the Cuſtom and 


more, Hob. 76. pl. 97. Banks v. Parker. - 
28 8 12. In 


176 „ *" Cuſtom. 


| . 
Cro. C. 34). 12. In Covenant the Plaintiff declared upon the Cuſtonzs of Long 
Pl. g. Hi that every Freeman may take Apprentices, and that Infants may bind then. 
The King v ſelves &. Alter a Verdict for the Plaintiff, it was moved in Arreſt a 
Bag ſhaw. S. Judgment, that this Cuſtom was pleaded it Fieri, when it oupht 10 |, 
P. Iz allo; becauſe Cuſtoms and Preſcriptions conſiſt in reiterated A8 
and therefore there muſt be an Uſage to ſupport them; But Judgment 
was given for the Plaintit, Raym. 4. Hill. 12 Car. 2. B. R. Wing. 

hurit v. Gibbs. | 
Keb. 836. 13. In Treſpaſs, Quare Clauſum fregit in C. the Defendant pl 
pl. 19. Cor-that the Manor of C. is an ancient Manor, and that within the faid 


11 
5 $5: 


Tujor. 8 © Manor is a Cuſtom, that every Teaaut haberet a Way over the Place whe, - 
the Plaimift &c. Upon which the Plaintiff demurred, and judgment was given for plead 
demurr'd, the Plaintiff that the Plea is ill. Sid, 237. Hill. 16 K 17 Car. B. R. 3+ 
OE the Cornelius v. Tay lor. e Ibid. 
GIO ap- | | 
pears IN of the Manor of C. and Quilibet Inhabitants haberet is no ſufficient Averment, which the 15 
Court agreed, and it ought to have been, that every Inhabiranr within the faid Manor of C. hath had Fe 
and uſed a Way over N. {the Cloſe in which the Treſpaſs was ſuppoſed.) Judgment for the Plaintiff fon! 
Niſi. | 
14. In Tripaſs for taking Three Tuns of Hay, the Defendant 
juſtifies, for that he was Mearow-Regve, choſen at a Leat ſecundum (on i. 3 


tude Manerii, and that Time out of Mind the Mecadow- Reeve had ule 
70 collect the Hiſecps Reul's, aud had ufjed to have for his Pains out of the 
Mcanng in Guo &c. as much Hay as he could draw upon an ordinan 
Cart; and fo jillites for his Load of Hay, and doth rut aver that it 
was upon an ordiaary Cart; and the Court ſeem to incline that the Plea 
was not good, becaufe he had nor applied his Caſe to the Cuſtom; Sed 
adjornatur. Freem. Rep. 101. pl. 114. Paich. 1673. Lincoln (Biſhop) 
| V. Atwood. OD © e 1 | 4 | 
3 Keb. 250, 15. Ina Treſpaſs againſt an Officer of an Inferior Court if a Cuſtom be 
118 a0 all:ged in a Court after a Plaint levied, to take out Proceſs, and he all. 
a deres the that Proceſs was taken out (but alleges no Play 


judgment | 5 levied) he 18 2 | 
Fr the Plain. Ireſpaſſer. Freem. Rep. 356. pl. 449. Mich. 1673 Bennet v. Therne, 
tiſt, Niſi; | | es | | es . 

and cites Hill. 24 Car. 2 were not alledging a Plaint was adjudged a Treſpaſs in the Officer, in 
the Caſe of Piers v. Deavon. 7 _ 


16. 'Treſpaſs for breaking his Cloſe, called the Market-Place, and 
erecting a Stall there, the Detendant juſtified by Virtue of a Cuſtom of 
the Manor for all Tenants ro ſet up Stalls there to fell their Goods, 
and that he being a Tenant &c. and a Butcher, ſet up a Stall there to 
ſell Fleſh ; Plaintiff demurred becauſe Detendant did not ſay expreſsly, 
that the Marker-Place is within the Manor; but the Court held that 
there is a ſufficient Avernmen tthat the Locus in quo is Within the Manor; 
It was alſo obj ected, that the Cuſtom is to ſer up Stalls for ſelling their 
Goods, and the Plea 1s that he ſet up a Stall ro fell Fleſh, without 
ſay ing (his) Fleſh, and ſo it may be the Fleſh of a Stranger, and for 
that Reaſon, Judgment was for the Plaintiff ; bur it being a hard Caſe, 
the Court moved the Parties to agree to amend the Plea and go to 
Trial on the Merits, and ſo they did. 3 Lev. 190. Mich, 36 Car. 
2. C. B. Chatin v. Bettſworth. | IE ED 
17. A Cuſtom ought zot to be laid in the Negative; admitted 2 Ld. 
Raym. Rep. 869 Paſch. 2 Ann. Ogle v. Norcliite. 85 
18. In an Action brought upon à Cuſtom, it 64ght be ſbetn what the 


Criſtom is, othewile it is not maintainable 2 Ld. Raym. Rep. 1134, I 
W. Paſch. 4 Ann. B. R. in the of Caſe Wincheſter (Mayor) „. — 
ils. 5 _ 4 


(Q Trial 


” 


508 7% 
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Word (Deviſe) here ſhould be (Demiſe) and the one is frequently eri 8 2 for the other 


Cuſtoms... - 177 
(Q) Trial of Cuſtom. 


| 7 HERE a Cuſtom 1s pleaded n the Vill, Court, or Country, | 
/ where the Cuſtom is uſed, there it ſhall be try'd by the Juſtices, 


and by the Court, and not by the Country. Br. Trials, pl. 104. cites 


11 E. 4. 2: 
>. Contra, where it is pleaded in another Court, as the Cuſtom of N. is 


dead in C. B. &c. there it ſhall be try'd per Pais. Ibid. 


z. Contra, where it is pleaded in N. where the Cuſtom is known. 
wiel 


For more of Cuſtom i in General, See Common, Copyhold 8 Cuf 
toms, Preſcription, Len. And other Proper Titles. 


| Cultoms. *The Com- 
e | mon Law 
is the gene- 
8 5 | | EST ral Cuſtom 
— — _ 88 e — of the 
| | 1 Realm, and 
Particular 


Ciuſtoms, 
a). W bs Cuſtoms are and lieh bind - 


What Cuſtoms are good in Reſpect of the Eſlates that WA 
Hall! be bound by them. Bol. 558, 


. wb 
thoſe which 


TY El. 357. Cb. pl.) 46. avjudged, That the Cuſtom of gms 
* Town that a Tenant in Fee ot Socage-Land thall nor 7 Br. Cuſtoms, 
"tic or grant Leaſes for more than fix Years, and if he does, that the pl 15 ; cites 


LE hall be void, is a Cuſtom againſt common Reaſon, and 7 H 5: zr, 
the Liberty of ane that has] a Fee- Dimple. e (Semble, 8 15 63. 
Book intends a Devile by the Statute.) EE: 


that the 


yok 855 pl. G2. at the End, S. P. and cites S. C. 


(B) Cavelkind. 


4. E. 1. b. Rot. 2 "Dargerla Fe fuit uxor Johannis God Raym. 76, 

1557 petit verſus Willleimum de Oagenham Medierarem tc. 77: Arg, 
ol vicit, quod Toneruno de Gavelkina (unde oe Tone 8 1 
cites 8. C. 


— — 


— . Pe . 
* ” 8 - 
— — —— * " — ** 
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Tenewentum tenctur) talts eff, quod Vidua amittet Dotem, |; 
fornicata vel maritata fuerit, & quod dicta Margeria peperit Þ;. 
lium de quodam Willielmo A. poſt Mortem Viri ſui, ob quod deber 
amittere Dotem. Margerta concedit talem eſſe Conſuetudinem, 
dicit, quod nunquam fuit convicta, ſecundum quad convinci debe 
ſecundum Legem de Savelkind, Dicit enim quod ipſe inquitivit 
debuir per Inſidias quando ipta fuit in parturiendo, & tune debuiſſet 
ipſam cum Puero ſuo cœpiſſe cum Clamore & Huteſio; unde deſicut 
ipla nunquam convicta kuit ſecnndum Legem de Gavetktnd, peri 


judicium ſi debet repelli a Dote. Detendens dicit, quod fornicata 
eſt, [Deo ventat jurata #c. Et jurata dicit, quod talis eff Conſue 


tuda ut ſupra, & quod tpſa eff fornicata, & non eſt neceſſe quod ipſe 
capiatur cum Puero in parturiendo cum Huteſio & Clamore. Thgg 


Margeria in Miſericorida, æ Defendens ſine Die. 


S. P. per 2. The Plaintiff brought a Writ of Dower, to be endowed of the 


Cur. Freem. Moiety of the Manor of C. and ſeveral other Lands of the Nature ot 


Rep. 105 Gavelkind in Kent. The Detendant pleads the Sratute of 31 H. 8. uy. 


he e, 5 3. whereby theſe Lands, amongſt others, were diſgavelled ; the Quet. 


Randall v. tion was, whether this Collateral Cuſtom of endowing with a Moiety 
Richil, be taken away by the Statute, or no? And it was refolved per Cur 


that the Statute extends only to alter the Deſcent, and as for the other Gill. 
teral Cuſtoms, leaves them as they were before. Jud' pro Quer. as to thar 
Point. Freem. Rep. 47, 48. pl. 5). Trin. 1672, C. B. Brooke v. Thom. 


Iinſon. „ 


3. There are ſeveral Beneficial Cuſtoms of Gavelkind, as firſt, that 


they are act forfeitable for Murder, or Felony ; 2dly, The Husband fhall 
be Tenant by the Curteſy, without Iſſue; zdly, Deviſeable before the 


23 H. 8. Athly, The Wite thall be endowed of a Moiety Quamdiu 


eatta vixerit ; 5thly, Not forfeitable upon a Cefſavit; 6thly, An lafant 
ur 15 may alien. Arg. Freem. Rep. 48. pl. 57. Trin. 1672. C. B. Brooke 


v. Ihomlinſon. 


For more of Gavelkind, See Delcent, Gavelkind, Heir (F. 5.) 


: - 2 1 EST. 
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105 What Cuſtoms are good, What not. 


Ao. 538. 1. Confuetudo ex certa Cauſa rationabili uſirata privat communem 
e e Legem. Lit. 37. Davies 1. 32. 1 405 11 


Rule, and that.Jlalus uſus eſt abolendus. 


2. Treſpaſs for digging Land the Defendant ſaid that it is Four Acres 
adjoining to the Sea, and that all the Men of Kent have uſed Time out of 
Mind, when they fiſh in the Sea, to dig in the Land adjoining, and pitch 

Stakes to hang their Nets to dry; Nele ſaid he ought to ſhew What Men. 
And per Choke and Littleton this is no Cuſtom; tor it is contrary to 
common Right and Reaſon. And per Danby, Fiſhers may juttity the 
going upon the Land to Fiſh ; for it is tor the Common Wealth, and tor 


the Suſtenance of ſeveral &c. and is the Common-Law, Quod fuit 


conceſſum. Per Fairfax, the digging is Deſtruction of the Inheritance, and 
therefore is no Cuſtom. Br. Cuſtoms, pl. 46. cites 8 E. 4. 18. 
3. Treſpaſs of cutting of Graſs, the Defendant ſaid that there is ſuch 


2 Cuſtom in the County of Kent, that when avy Enemies come 10 - 
3 . a 


3 


1 


1 
_ 
= 


* 


ſtrengthening the Borders againſt Scotland with ſuch Perſons, as thall 


N the Land for a Year after. Arg. Mo. 588. 


ad dies; And the Feme takes Second Baron and ſhe has Iſſue by him ; He 


Cuſtom ſhall not be allowed; and that Judgment ſhall be given tor the Plaintiff. 


Cuſtoms. 
— . I 2 - — — | 
dea Coaſt, that it is lawful for all of Kent to come upon the Land adjoiniug 
to the ſame Coaſt, in Defence aud Safe-Tuard of the Country, and there to 
make their Trenches and Bulwarks for the Defence of the ſame Country, and 
faid, that at the Time of the lame Fretpaſs Enemies came &c. b 
which they dug to make Frenches and Bulwarks &c. And per Jenny 
jt is the Common-Law to do ſo in Detence of the Realm. Bur Cateſ- 
by contra inde &c. quare. Br. Cuſtoms. pl. 45. cites 8 E. 4. 23. 
4. In the Law- Book are many Caſes ot Cuſtoms allowed for particular 
Reaſons in particular Places, which if there were general would be con- 
trary ro Law and Common-Equity, and this in Lands, Goods, and 
Liberties, and as well in Cauſes Spiritual, as Temporal; and therefore 
the Cuſtom of Borough Engliſh, Gavelkind, and tor an Infant to ſell Land, 
it they were general, would be againſt Common Right; but yer 
they are allowable upon particular Reaſons, which are not now diſpu— 
table, in certain particular Places. Arg. Mo. 583. As Tenant ot the 
Church ot Heretord, that holds in Socage, thall be in Ward to the 


— th. 


D 


Dean and Chapter, which is contrary to Common-Law and Equity, 


cites 8 H. 3. Fitzh. Preſcription, 53. 

5. So the Cuſtom of Tenant-Right, in the North Parts, that one 8 p Arg. 
who takes Eſtate by Deed and Livery of Seilin tor his Lite thall Sid. 26 pl, 
have Inheritance Cuſtomary deſcendable ro his Heir, and the Lord 18. 
compellible to make to every Heir and Purchaſor ſuch Eſtate for ever; 
which is contrary to Common Equity ; bur allowable tor the Policy of 


not be removeable, and ſhall increaſe in Unity of Alliance and Conſan— 

guinity, whereby they will join with much greater Courage in the Ser- 
vice againſt the Scots. Arg. Mo. 588. in pl. 796. Trin. 41 Eliz, 
6. So the Cuſtom 7hat the Executors of a Copy holder for Liſe ſhall have 


7. And the Cuſtom of Cheltenham in the County of Glouceſtor, hat 


if a Tenant in baſe Tenure of Inheritance takes Feme, and has Iſſue by her, 


(all gain the Land to him, and if he has no 1ſ/ſiz he ſhall have the Land 
tor his Life and Twelve Tears after. Arg. Mo. 588. : 

6. So the Cuſtom of Linne is, that if any Vill takes Toll of a Freeman 
of Linne, he ſhall take as much in Withernam, when any ot ſuch Place 
comes with Goods to Linne; and this allowed a good Cultom, or 
grantab by Charter, and thoſe of Newcaſtle, who have taken Toll of 
one of Linne, have made Recompence upon Withernam there taken, 
which is contrary to Common Equity, that the Goods of One Man 
jhall be taken for the Fault of another. Arg. Mo. 588. N 

9. So the Cuſtom of the Cinque Ports, and ot the Tower of London, io 603. pl. 
29 take M it hernam of Londoners, if any Londoner has arreſted a Freeman 834. Hill. 
of the Cinque Poris, or of the Liberty of the Tower is againſt Com- 4! Eliz 
mon Equity, but the Cuſtom is good, by Reaſon that thoſe Places are 3 17 
to be tull of People for Safety. Arg. Mo. 588. e ee 

TR 5 . Ros | *** | Verrall, a 
Caſe was vouch'd Anno 18 Eliz, between a Freeman of Diepe in France, and a Freeman of Sandwich. 
which was upon the ſame Cuſtom of Sandwich put in Ure, the Confideratton of which was 5 
by the Queen, upon the Letters of the King of France, to Wray and Dyer, and to two Ciyilians, who 
certified the Cuſtom good ; Bur Anderſon, Walqſley, Owen, and Beaumont, held the Preſcription 
not good; bur Walmſley doubted much, becauie the 5 Ports are Places defenſive of the Realm, 
whereby there may be a ſpecial Reaton that they ſhall nor attend elſewhere for their ſuſtice X 50 
within the Cinque Ports. - 2 And. 151. pl. 85. S. C adjudyed by Aſſent of all the Juſtices, that the 


10. So in "Treſpaſs the Defendant juſtified by a Cuſtom, that if Hogs | 
tame into the Street they ſhould be taken and killed and carried to the H. 


pita! for Suſtenance ot the Poor there, and allowed good, though con- 
trary 


2 4 1 6 1 . * * * 


„„ Cuſtoms. 


trary to Equity. Mo. 588, 589. Arg. cites 11 K. 2. Fitzh. Cuſtom pl. 


I x. So the Cuſtom of Nor, that Goods there, Foreign bought an Fe. 
reign ſold ſhall be torteited, is a good Cuſtom, but againſt Common. 
Equity; and if it was univerſal throughout the Realm, it certainly 


would not be allowable, Mo. 589. Arg. cites D. 270. 10 & 11 


F. Iz. 


12 So in London, a Villein inhaviting there for a Tar ſhall be infrau. 


iy ed. Arg. Mo. 589. | 


CO 


) What Cuſtoms are good. 
What Cuſtoms ſhall be good % Deſtruction of a 


Preſcription. 
de 1. FAD. 9. William Aldred 58. b. is cited, that the 29 El. Bland 
ri Kare brought an Action upon the Caſe againſt Molely, and 


— dee Counted, That Whereas Lime out of Memory &c. there had been ſevcn 
"RX (C Lights to his Houle, the Detendant in Vork City had erected an Houle 


p! 2 S. C. Upon his Land, and ſtopped them, to which the Letendant faid, That 


N dee the Cuſtom ot the City is c. that ſuch Obſtruction ſuper Terram ſuam 
pu AT per /Edificationem is lawful, and adjudged not good, becaule the 
ker tot.“ Cliſtam cannot take away the j-relcription, and it may be, that 
e Grant. Quere, tor there is fuch Cuitom 
in London. | | 5 


LS RD 


Coe” (8) What ſhall be ggaι¹,] the Law of Reaſon. 


Hob 1. 1, J T is not a good Cuſtom in London, chat if any Stranger 


pl. 196. Top- 


Gal er comes into any Pariſh in London, and dies there, and his Body 


rers, S. C. is Cärried and buried our of rhe Parith, that ſo much ſhall be paid 


adjudged for his Burial, and other Things helonging thereto, as for the 


125 ON C. Sermon tc. co the Parith where he dies, as is paid in the Place where 
Tx he is buried; for this is againſt Reaſon to bind Strangers by ſuch 


'T wiſden as 


bad Car. @ Cuſtom for Burial, who are not compellable to come to the 


tom. Mod, Church to receive the Sacraments there, JI. 15 Ja. B. Sir 7 


45 in pl. Ferriss Caſe, reſolved per Curiam, and a Prohibition granted 
13. accordingly, upon a Sutt in the Spiritual Court, by the Pariſh 
5 of St. Bottolph, London, where the Party died, tor theſe Outiles. 
 Cro. J. 203 2. It 15 a good Cuſtom, That whereas J. S. is ſeiſed in Fee ot the 


pl. 36. S. C. Manor ot T. and all the Tenements in the 1aid Town are held ot the 


taludsed; ſaid Manor ; that he and all thoſe c. have had Time our of Mind tt. 


for tl | : 
Caitom is a Bakehouſe, Parcel of the ſaid Manor, maintained at their Charge, 
between the Ain that this Bakehouie was fufhcient to buke Bread tor all the Inha- 


Tord and hjrants, aud for all Paſſengers through the fain Town, and the 


Wie, Bread there baked and uled, ec. to be ſold at reaſonable Prices, 
Indenrare AND that no other Perſon, within the ſald Town, had nſed to bake 
may have a NP Bread to ſell to any ]Ierſon, This is a good Cuſtom, though 


So and it reſtrains other Yen to exercile their Trades within a 125 


lawful Be- 


— n 
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Place. 0. 32 El. B. R. beth Ween Air G . and Br o0ke per N inning, 
kam. P. 32. 33 El. B. R. adzudged, for this might have a rea- 8 
nale Beginning to bind his own Cenants, as this only does. heir Lands 


C9. 8. 125. were given 

to them upon 
this Condition. Le. 143. ol. 199 8 C argued. (Ow 67 SO adjudged, that the Action 
will not lie S. Cecited 8 Rep r 25. b. as adjudged per tot. Cur. a reaſon able Cultom: „ 
ented 2 Brownl. 199. Arg. ——— ». C. cited 2 Hullt. 195. Arg. as adjudged à good and reaſonable 
gute — 8. Ho cired z Bulſt. a Dy Coke Ch. J. e ſaid, that the Plaintiff ought to aver, 


Raym, 
1 N. 9 (ite 5 0. and Mich 1657. B. K. Allot v. Jackſon. and reſol ved that the Plaintiff mutt 


587 tat his Mill was ſufficient to Or all, and that be was bound ſo to do. 


; q | 


42 σοο—= 


3 Ik there be a Cuftom within a Parich, That the Parſon of the Mo. 255, 

ſatd Pariſh cught BSearly to find a Bull and a Boat. within the laid 356 1 81 
i-artſh, tor the Increaſe of Cattle for the Paintainance of Poli- Ld * 
tauty; and that, in Conlideration rhereot, the Parton ſhall have the chat the 

Tenth of the Increaſe t. This is a good Cuſtom, for it is action lies. 
grounded upon a good Tonlideratton, inaſmich as the Parſon to E. 
Hall have the Tythe and — of che Increale. Cr. 39 El. B. N. Ping 


ver Cukiani. Fay, SC. 
| | | : | adjudged. 
— See Actions (N. c) pl. 35. and the Notes there. 


4. It is a good Cuſtom, that where he and all t. have Time 2 ga 195. 


out of Mind been feifed or a Milt fir che Pariſh of D. chat all the Hy * 

Inhabitants Within the ſaid Porit, u The to grind all the Grain that ag. 80 4 f5 
ju 8e Or 

they expend in their Meſſuages, or © Lenements, at the ſaid Mill. the Plaintiff. 

This 15 a good Cuſiom, .£yous; al the inhabitants are not his 

Teuanrg. M. 11 Ja. B. N. bet cen Higgs and Gardiner udjudged; 

for this Cuſtom may have a ceaonavie Beginning, as by Compo: 

ſitlon upon BUliviiif thy Dill, 

5. A Tuſfom a8 nt | kealon is void. D. 1. Taniſtry 32. by; 

6. [As] a Cuſtom, whici; is injurious and prejudicial ro a Multi- 

tade, and beneficial only to {ome particular Perſon, 18 repugnant to 

the Law of Realon, Davis 1. Taniftry 32. bv. 

J. 4 Cuſtom in a Town tor a Lord to enter into the Lands of his Fitzh Cuſ- 

Tenant, till an Agreement made tor the Arrears when the Tenant tem, pl. 1j. 


ceaſes for two Years, 18 not gaod, for it is an ill Ulage £0 out a gh 
MN or his Inheritance. 5 E. 3. 32. Curia. | 45 E 3. and | 


| er Cur.-it | 
15 not good to ouſt a Man of his Inheritance 1 Anſwer; belides, the Uſage wes alleged to be 


in this Vill 8 and not in the e 8. G. cit ed Arg. Bullt. N04 


WW  —oay A . 2 


8. But Ty this Cuſtom had extended it calf into many Towns, i Had Firzb Cuſ:. 
bcen poo, *- 43 E. 3. 32. „„ 


ſeems to be admitted. RO 1 855 pl. 7 in n the Note. 


9. Tt ig A good Cuſtom, that the Tenants of the Manor ought Off Firzh. 
themſelves to chooſe a Beadle to collect the Rent and Amercements ot Avowry, pl. 
the Manor, and * that if the Beadle be nor ſufficient, that the Tenants , Fol. 560 
mall anſwer them to the Lord t. 44 E. 3. 13. 11 . 4. 2. 11 9. 6 h 
Je, b. 20 cites : by. 

3 i 
Br. Avowry, pl 25. Cites S. C. —— Br. Cuſtoms, pl 18. cites 14 H 4 . $ 1 — Bur 11 H, 42 

has no ſuch Point, and therefore Roll ſcems to be miſprinted for 14 H.4 2. 


to. Alſo the Cuſtom is good, if it be beſides what is * chat if 


the Beadle elected by the Tenants retules to do ir, that he thall be 
| A à a amerced, 


— ww > ——_— 


_ — 
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hoe Court any talſe Preſentment, and it is found falſe by the Grand Inqueſt, that 
hela, der the petit 12 ſhall be amerced ; for this ts againſt common Right, 


Hoy the Verdict of the one 12 is intended in the Law to be as good as the Verdict of the other 12. 


CUES BF Merchandizes in his Shop within the ſaid Houle, in the Time of the 


ſtable''s 


be, that every Burgeſs ſeiſed of any Houſe adjoining to the High Street, may fell in his own Houie, 
and that he is a Burgeſs, and was ſeiſed of a Houle adjoining to the High Street, and ſold &c. | 
8 Rep. 127. a. cites S. C. and held, that the Defendant pleading himſelf to be a Houſholder within 


pl. 7- Meer dial pervict per totam Curiain, where the Cutting of Elms by a 
gin, 5 C. Copyholder kor Lite, by ſuch Cuſtom was adjudged a Forfeiture, 


\ Precedent ſhewn to the Court. Noy 2. cites S. C. 


judged — 10 Ja, between Raceles and Maſeu, pet Curiam, 
| $5 to or. SC argu'd by Counſel, and Ibid. 192. to 203. S. C debated by the Court, and Judgment 


__ Cuſtoms. 


amerced, and that the Lord may diſtrain him, till he hath found 
Sureties to perform his Office, though the Tenants are to anſwer for 
him. 12 . 6. 52. b. : 

Iſſue was 11. It is a good Cuſtom, chat the Lord of the Town ſhall have to 
taken ufon his Fold the Sheep ot Strangers, which come upon the Land of his 


he Cult | 
Wy 0 a, Tenants, and nor the Tenants. 46 E. 3. 13. 


nantes ſhould | IF 
bare tie to the Fold, and fot the Lord, prout &c. Br. Cuſtoms, pl. 8. A 


—_———— 
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Firzh. Brief, 12. It is a good Cuſtom, that when a Man hath agiſted his Cattle 
pl. 8%. cites jn my Park, in the Time of a great Snow, for Neceſſitu to cut the 
: 3 _ Branches of the Oaks for them. 46 E. 3 12. b. admitted, but ſuch 
not ap>car. Uſage is not ſufficient; unleſs it hath been Time out of Yind xc, 


Ard the 13. It is nat a good Cuſtom in a Leet, that if the Petit 12 make 


this 18 3797 


Cuſtom, tnt ann Extortion. 9 I). 6. 44. b, Curia. 


f£xtortion ;, 


Br. Cuſtoms, pl. 3. cites S. C. —— — Fitzh, Tit. Cuſtom, pl. 1. cites 8. C. 


Ur. Cuſtoms, 14, Bur it is d good Cuſtom, chat if they conceal any Thing that 
pl F-<1*5 ought to be preſented, that they ſhall be amerced. 9. Y. 6. 44. U. 


—]— — — 


Virzh. Cuſtom, pl. I. cites S. C. 
B. Preſcrip- 15. It is & good Cuſtom, that every Man of the Town that hath 
rin, pl. 98. an Houſe next adjoining and abutting to the High-Street, may fell al! 


"The Prior 


of un. Market which is held in the High-Street. 11 ). 6. 19. b. 25. 


Caſe the Prefeription was held ill. Afterwards the Defendant preſcribed the Cuſtom of the Vill to 


the ſaid Vill, and preſcribed as ſuch, was not good - «vs 


. is a good Cuſtom, that a Copyholder in Fee may cut down. 
pl. 382. Trees, and fell them at his Pleaſure. . 6. Ig, B. between Glaſcock 
3 and Feche. | „ 1 5 

& S. P. adjudg'd. 


* Cro. Car. 19, Butt otherwiſe it is of a Copyholder for Life. JI, 6 Ja. B. Tr. 
220. 221- Car. B. R. between * Reoke and Huggins, ADJUDgeD, upon a Spe 
key v. Hug- 


adjudged. and cited + Powell and Peacock, ADJUDged. Dobert's Reports 16. 
Te 245-{atd by Warburton to have been lately adjudged, . 


reſolved per tot. ur. I Cro. J. 29. S. C. adjudged — S. C. cited Cro. C. 221, and the 
S. C. cited 2 Brownl. 89. 5 


Brownl. 132, 18. [But] It is a good Cuſtom, that a Copyholder for Life, who 
133. Rolls v. by Cuſtom may name his Succetior, may cut Timber Trees, and con- 


Sieg. vert them at his Pleaſure; for he 1s quatt_a Copyholder in Fee. Tr. 


2 Brownl. 


S. C cited Cro. C. 221. in pl. J. by Croke . 


tor the Detendant that the Cuſtom was good. 


19. Where 


2 » 
—— — 


Cuſtoms. 


19. Where a Cuſtom is, fat every Tenant of the Manor, who diſtreins 
„Ur Damage jeaſant in his Manor ſhall npouad in the Park of the Lord, or 
{nail be amerc'd, this is no good Cuſtom; tor the Lord is not dammfied. 
"Br. Cuſtoms, pl. 31. cites 21 H. J. 20. per Fither and Kingſmill. 
20. $9 where Tenants make a Law that each Pariſhioner ſhall pay an- 
nally to the Church ſuch a Sum, and if not that he ſhall forfeit to the 
1:4 20 d. this is no good Cuſtom or Reaſonable Law; for the Lord 
i: not damnified by this Non-payment, nor is he to take Profit by it. 
bid. 1 
goes Contra if he was to forfeit 20 d. to the Church. Wardens &c. and 
der Pollard it is a good Preſcription, or Cuſtom, Hat the Tenants of the 
ſigor near ſpall not fiſh, anleſs in the Lord's Boat; tor the Lord is at 
1rr9s in Reparation of the Boat, and ſo he is by Reparation of the Park 
or Pound, which Kingſmil denied. Ibid. os 1 

22. A Cuſtom was to have ſo much per Tun of every Ship which came 
in to I; &c. It was objefed, that a Tun of ſome Merchandizes was not 
dreh ſo much as they claimed to have for the Cuſtom, yet it was ad- 
judged good. Arg. Sid. 18. cites Mich. 20 Jac. Rot. 300g. Napper v. 
Manſell =p . | 2 85 
23. A Cuſtom to elect a Canon to ſucceed in the next vacant Place, there 
ing no Vacancy at the Time, was held to be ridiculous, and a Manda- 
mus was denied. 2 Jo. 199. Paſch. 34 Car. 2. B. R. Dr, Owen v. Dr, 


Sranhow. 


1 


(F ) Il hat Things may be done by Cuſtom. 


1. TT is a Cuſtom, That when one goes to Plough, that he may * Br. Tre(- 
turn his Plough upon the Land next adjoining, be it Sowꝛ' d or pats, pl * 
1 | | | | | $22 E. 
not“. 22 E. 4. 8. b. adjudged; but f 2: E. 4. 28. b. dubitatur. 4. 8. and 
55 | | 5 | >< S1-B, 4-a$. 
that it is a good Juſtification in Treſpaſs for ſubverting the Soil, and feeding the Graſs by a Cuſ.. 
tom, that he may turn his Plow upon the Lard next adjoining, by which he io did, and his Horſes in 
the Turning ſubverted a Foot of Land, and took a mouthful of Graſs contra voluntatem ſuam, and well. 
— 8. Þ. Nav. 30. a, Arg. in the Caſe of Taniſtry, and Ibid. 32. b. cites21 E. 4. 28. | 
I Br, Cuſtoms, pl. 51. cites 8. C. and that the Cuſtom was admitted good, bur ſays nothing of its 
being good in Caſe the Land be ſown; but that he may do it it the Land be nor ſown with Grain 
nana Cur. he ſhall fay, that it has been uſed Time out of Mind, bur ſhall not ſay, Quod 
ee ER | | : hy 


i It is d good Cuſtom to dr. Nets upon the Land of another 

Dal in favour of Fiſhing and Navigation. Davies :. Taniſtry 
3. Tt is no good Cuſtom, That none ſhall put his Cattle into his“ Br. Cuſ- 
Land before the Lord, for it is not reaſonable, that if the Lord will *2m5, el 5. 
not put in his Cattle, rhat the Tenancs ſhall loſe the Profit ok ends. P. by 
their Soil; bur it a Day is limited it is otherways *. 21 E. 4. b f. Littleton. 
2 1), 4. 24. b. Davies 1. Taniſtry 22. b. Ihr Cuf- 


toms, pl. 12. 


enges 8. Comm Fitzh, Cuſtom, pl. 10. cites S. C. -S. C. cited per Cur. 5 Rep. 84. a. b. 


o 


4. It is a good Cuſtom, Thar none ſhall put in any Cattle in cer- Br. Cuſtoms, 
tun Lands after the Corn cut, and Pines till Michaelmas following, pl 3 
de rhat two Men ſhall have their great Cattle there, to take the firit chat the 12 

eilig ot the Paſture ; and this Cuſtom is good againſt the Lord alſo, Calom is, 
43 E. 3. 23. b. : | that none 


ſhall put in 


"is Beaſts after the Corn cut and carried away, till Mich. and becauſe the Plaintiff put his Beaſts 
in 


- r 2 " — — 


184 Cuſtoms. 
tt, he 160k them, and fuid, that he 1s Lord of the Soil; and che other ſaid, that the Uſage extend 
as well to the Lord as anotner Perſon, and the other e contra. 48 E. 3 23, has no tuch 


Point. 


(SAD F. Tt ts no good Cuſtom, That che Lord of the Manor ſhall detain 
a Viitrels taken upon the Demeſnes, till a Fine ut his Wil! paid tor the 
—Y > bamage. Lit. 46. Davies 1. Taniſtry 33. „„ 
See tit flo. F. A Cuſtom, Thar che Lord may take tor his Heriot the Beaſt 9. 
riot (80100 Stranger, levant and conchant upon the Land ot the fenant, tg ng; 
good. DOD. 3. El. 199. Davies 1. Tanifiry 33. 13 
* 5.P. For 7. A Cuſtom, That tbe Lord of the Manor thall have 3 d. [311 
i cann0t for a Pound Breach of every Stranger, 18 not £300 “. 21 . ». 


h: law. 2 i Z / „ 40. 
ful Com. Dad. 1. Taniſtry 33 f. 11 h. J. 13, 14 But is $992 againſt tix 
5 Tenants of the Manor. 11 5. 7. 13. 5 
Br. Cul- e | | | | | | 
roms, pl. 32. cites 21 H. 4. 420 —— —Ibid pl. 75, cites S. C. and Fitzh. tit. Preſcription, pl, 65 
— Br. Preſcription, pl. 40. cites 8. C. and fame Diverſity.——Fitzh. Preſcription, pl. 67 
cites S C. e „ | | | | TOR, 

t Br. Preſcription, pl. 106. cites S. C. and ſame Diverſity, 


8. Mhere by a Cuſtom the Homage of the Manor hath uſed Time 
out of Mind to make By-Laws tor the better ordering the Tenants 
ofthe Manor, touching touching their Common, under a Pain, tt is f 
Noon Cuitom, that the Lord of the Panor hath uſted Time our of 
Mind Ec, to diſtrain the Cattle of him that broke the By-Laws, tor 
the Penalty in any Place within the Manor, though it be within the 
proper Soll of the Lord, or others, and not in the Lands of the 
Dltender, for this is not iliutig out of the Land. D. 15 El. 322. 
23. udjudged; but there 24 moved again in another TCaſe. 
9. Ir was ſaid, for Law, that by no Cuſtom can Bailiſf or Steward 
leaſe Frank Tenement ; Per Cur. contra of Copy hold, as it ſeems, if it 
be taken in Court according to the Cuſtom of the Manor. Br. Cuſtoms, 
5 VVV e 
10. The Cuſſom of Jork is, that a Feme Covert may take Land purchaſ. 
ed by her Baron, of the Gift of the Baron, and that if the Baron diſcon- 
 Tinues and dies, and the Feme does not claim within the Year and Day, fie 
{all be barred, Br. Cuſtoms. pl. 56. cites 12 H. 3. and Fitzh. Preſcrip- 
tion, 61. Th „ „ 
II. Of every Cuſtom there are Two Eſſential Parts, viz. Time aud 
age; that is, Time our of Mind and continual and peaceable Uſage 
without lawlul Interruption, Co. Litt. 110. b = 
12. That may be good by Cuſtom without Conſideration, which 
will not be good by Preſcription without Conlideration, As Cuſtom 1 
turn his Plow apon the Head-Land, and fo tor Fiſhermen to dry their Nets 
upon the Land of another, and ſo zo dig the Land of others eo mikt 
Bulwarks in Time of Danger &c. becauſe thoſe Things are pro Bono 
Publico. 3 Lev. 30), 308. Trin. 3 W. & M. in C. B. in the Cafe of 
 Sunpton v. Bith wood. REO 
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(SG) hat ſhall be agar} the Law of Reaſon. 


IC 15a good Cuſtom, That the Corporation of Litchfield have Mo. 835. 
had a Marker there Time our ot Min Kc. and that the Corpo⸗ 9 7 0 * 
ration ought to repair the Way to it, and to appoint a Beilman tnat ker. 8 a 
ouch to weep the Market-place, and in Recompence thereof, the ſaid and the Cul. 
Rellman Time out of Mind tc, from th9te that brought tyeir Grain tom adjuiged 
to the lald Parket, and untted their Sacks, there to fell it, had Bog, 8 
led to take a Pint ot Grain, it it was but one Buthel or under, but ifo fla“ 
© was above a Buſhel, then a Quart, to the Uſe of the ſaid Corporati- but brought 
en; This is a good Cuſtom, kor the Pen that are charged by it in to be fold; 
habe a teatonable Bencfit thereby. 19. 11 Ja. B. R. between A4/ B+ ow 
and Hawkes, N Tr. 12 Ja. B. N. adzudged. 55 en Toll 
8 | 18 not d 
Common Right of Corn brought in only and not ſold.——2 Bulft. 201. &c. Hill fe 
§. C. and the Cuſtom adjudg'd good. Rall. Rep. 1. S. C. .adjornatur. Ibid. 44. pl. 12. 
5. C. adjudg'd the Cuſtom good. Es 


2. It is a good Cuſtom, That the Corporation of Graveiend have 2 Brownl: 
14 ime our of Memory to maintain a Barge ior Patlengers between 145 Faſch. 
Graveſend and London, and that no Foreigner ought to carry any Per— 0 B 19 Jac: 
ſon from Graveſend ro London, without Licence of the Company ot eng's Cate. 


| Warcrinen of Graveſend. M. 5 Ja. B. R. between P-ncocke and Sau- S C argued 


75, adjudged upon Evidence at the Bar. 9 
| S, C. cited Arg. R aym. 329. 


by the Court. N 
z. It is a good Cuſtom, That where the Biſhop of Sarum was Hob. 189. pl. 
ſeiled in Fee, in the Right of his Bithoprick, of certain Mills within 233: Trin. 
the City of Sarum. that all the Inhabitants reſident Within the City 10 2. 
in any ancient Meſſuage held of the ſaid Bithop, have uſed a Tempore $ C. cited 
tC, all their Grain by ſuch Inhabitants in their ſaid Houſes ſpent, ar Sty. 421. in 
the faid Mills, and not elſewhere, without Licence &c. to grind, and 2 ot 
pay tor the ſaid Grinding; and in Conſideration thereot, the Bithops, G _ = 
2 Tempore &£, have uſed to keep Servanrs FC, to grind, and Loaders Hard. 64, 


to carry Cc. for here are mutual Confiderations, and mutual Ac- s. Tria. 


tions lie; for one is ta grind there, and the other to maintain his 66 in 


ils, and all Proviſton for Grinding, Hobert's Reports e ee ee 


| | 1 | ; | | | quer. 
between Harbin and Green, Per CUrtam 3; though this extends as well Vaughan v. 
to Grain bought, as to Grain that grows upon their Teneinents, 1 

| | | i =. and cites 

8. C. but the Ch Baron, and Parker held, that ſuch Cuſtoms muſt have a reaſonable Intendment 
vin that all ſuch Corn as is ground, muſt be ground there. ——2 Saund. 117, Paſch. 22 Car. 2. 
B. K. Per Twiſden in Caſe of Coryton and Litheby, that according to ſuch Allegation, the De- 
tendant cannor ſpend any Corn in his Houſe, unlets it be firſt ground, and fo he cannot feed any Chick- 
er, or give any Corn to his Horfes, or mike Furmety, (as he ſaid) with it, unle!s it be ground; 
and therefore it was unreaforable; and Judgment accordingly —— Vent, 167 Mich. 23 Car. 2. 
B. R. che 8. C. adjudg'd =—=—=2 Lev 27. Litheby v Coryton 8. C. and Tilden J. ſaid, that 
the Decla-ation ſhouid have been, that they ought to grind all the Corn which 1s ground and ſpent 
within their Houſes, and not 511 Corn Jpert there ; For Corn may be ſpent without being ground at 
all, as for Horſes, Swine, Poultry &c. and Judgment accordingly, = Lev. 15. Clies BB. ©. 


held accordingly, Mich. 1554. Alant *. Janon. ec Le Ae. A. 


B bb 4. But 
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on 4 1 ſuch Catom is not 88. if it 3 to Grain fold in his 


n. Houſe, to rettrain ſuch Inhabitant from ſelling Grain in his Houſe wo 


Hob. 189. Without grinding thereof. Hoberts Reports, 259. between Harhin 
pl. 233. aud Green, Adjudged. 
Trin. 14 

Tac. S. C. adjudged, and Hobart h; | nelas hs if he had affion'd the Breach only in Corn ſpent, 
vet it won nid not "har 'e ſerved, be cauſe the C aſton itſelt being intire, is totally void, though ſome 
Part of it done might be good i in La W. Mo. 887. pl 1247. 8. C. adjudgd. 


5. An Lage by Ten Yrs is good Cuſtom by the Ferlefpaſhical Tas 
Per Doderidge ]. Roll, Rep. 419. 14 Jac. B. R. in Caſe of Gotlin v. 
Harden. 

6. Cuſtom to charge another's Inheritance for a Thing done in Preſet. 

vation of it, 1s good. Sid. 161. pl. 16. Mich. 15 Car. 2. B. R. Smith 
V. Barret. 

J. Cuitom for thoſe that govern the Common to incloſe to their proper Te, Sid. 

163 Mich. 15 Car. 2. B. R. in Caſe of Smith v. Barret; Per W indhan 

. who faid it was the Cuſtom in Kingſmore in Somerier. 

8. The Mayor and Commonalty of London declared on a Cuſtom, 
that they and their Predeceſſors, have had of every Maſter of a Ship 8 4 
per Ton, for every Ton of Cheeſe brought from any Place in England to the 
Port of London, from the Haſt of London-Bridze in the Name o, N eighage, 
and thut the Delendant being Mafter ol. a Ship brought thither ſo 
many Ton &c. Adjudged ; that the Liberty ot bringing Goods into a__ 
Port for Salety, imports a Cn fideration in itſelt; And fo a Tudgimenc: 
in B. R. was affirmed in Cam. Scacc. 3 Lev. 37. Mich 33 Car. 3 Lon. 
don N or and Con; nOnalty} v. Hunt. 


(H) What ſhall be good Cuſtoms. _ 


A Coos 8 I is a good Cuſtom, That a Copyholder ſor Life may nomi- 


holder by : 
eo we 5 nate him that is ro ſucceed hin. Trill, 19 IG between Nau“ 


name his aud Maſoou, per Cuxiam. 
Succeſſor. | 
and if the Lord -efuſe to admit him, the Homage may bet a reaſonable Pine, and fo he Mall be admit- 


red Brownl. 137. Rolls v. Maſon, S. C. 2 Brownl. 85. S. C. argued, And ibid. 192 KC. 8. C. 
& 5. P. agreed to be 82000 


2. Jurata preſentat, quod eſt gurdam Canſueruda in Punred) 
. De Mid' in Kancta, quod 11 quis in Adulterio Prolem genuerit, & ipſe 
inde non pothr ſe acquietare per Legem ſuam, aut recognovit Factum, 
ita quod convictus lit, uod ipſe toristacier omnia Bona & Caralla fis 
Domino Regi; c per hanc Confuctudinem Ballivus Renine ſeiſibit 
omma Bona cuzuſdam Adultert, pro quorum Captione nunc ptr 
ſentatur, & fatetur quod talis habetur Conluetudo in placitando 
hic. Mich. 21 E. 3 B. R. Not. 10. | 
3. It is a good Cüftom. That an Eſtate of Freski6ld and trhes 
ritance hath uſed to paſs by Surrender, without the Aſſent of the Lord 
in his Court, by Delivery over by the Bailiff to the Feoffee, at 
cCording to the Form of the Charter, to be inrolbd in Court, ut 
fuch like. Co. Lit. 59. b. 

4. If the Lord of a Copyhold by Cuſtom 1 to have a Fine of 
the Copyholder, upon every Alteration of the Lord, be it by Aliena- 
tion, or otherwiſe, this is a void Cuſtom as to the Alteration, or 
Change of the Lord, by the Act of the Lord himſelf, for by — 


Culloms, 1 187 
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Dea cans the Coppholders mitt phe be oppreſſed by the Multitude of 

1 Fines Dy the Act of ch) Lord. Co. Lit. 5 | 
| Bur ff 18 $000 Cuifoin, That the Copyhotder hath uſed tq 5. C. cites 
paß 1 Fine upon the Alteration of the Lord, by the Act of God, as 0 Het 


+41 De at!) or (he Lord. To. Lit. 59. U. where [5 cited U Cale 10 att 

| ic rcfofven upon a Reference out of Chancery, Trin. 39. Cl, Arm 

SW #011505 Cale. 

2 . 6 [50] It is a £600 Cuſtom, That a Copyhalder hath uſed to 8. C cited 
E nv a Fine upon every Alteration of 25 Tenant, be the Alteration by a Kew 1 
. Act ot God, or by the Act of the Party. Co. Lit. 59. bw. 

It 190 good Cuſtom, That a — F that hath a Ferry over a“ It tems 


the Word 
King KL. | (that) 


4 

42 | . {h | 8 
= | | 10uld be omitted. 
4 | 
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Pan may preſcribe or allege a Cuſtom, to have ſolam Veſtu- see Tit, 


um 1 from ſuch a Day to ſuch a Day, and by this che Owner ot 0 10 
we oi! ſhall be excluded from feeding there, Co. Lit. 122. 3 
1 w- and the 


Notes there. 


So ; Man may preſcribe ta have 8 Paſturam of ſuch ee Tit. 


Land, and excluve the Owner from iceding there, Co. Lit. 122. 5 || 


6, 7. and the Notes there. 


10. In the Ille of Man is a Cuſtom, thar if one fleals a Horſe he ſhall Br Cute, 
not be hatiged, but thall be fined and go quit, becauſe the Owner may pl. 5: cites 
have his Horſe again, tor be cannot be eaten; But if one ſteals a Hea ?: 

4 Int 285. 
c a Capen &c. he hall be hanged 3 For it thall be intended that it cap. 69. cites 
nas taken to be eat, and ſo the Owner could never have it again. This 12 H. S. 5. a. 


2 good Cuſtom. Mich. 35 H. 6. 37. b. 28. a. per Needham. e 

3 Borſe or an Ox, it is no Felony; for the Offender cannot hide them, [it 1s aid i in the Margin, that 
they have no Woods there] bur it he ſteals a Capon, or a Pig, he mall be banged Ec. 

There are ſeveral Cuſtoms that are good Ratione Loci whic h are not allowed throughout Engl und; 
As the Ca'e of Feme ſole Merchant 1 in London; and the Cuſtom of the Iſle of Man to | hang for eil | 
ing a Capon, but not an Ox. Sid. 267. pl, 18. Arg Cites 12 H. 8. 3. 


11. AC uſtom that a Leſſee for Years Pat hold for Half a tar 1 
„Lem is not good; agreed by all the ſuſtices. So a Cuſtom that a 
IL. for Life may leave pur Auter Vic is not good; Per Hales & Moun- 
tague Nic. 8. pl 29. Hill. 3 E. 6. Anon. 

12. Cuſtom to have an Herict of the Purc haſon of Lands within the 
Manon, it rhe Copyholder, the Vendor, has no live Beaſt, was ad- 
juckt e Void Cuſtom. Bendl. 302. pl. 295. Irin. 13 Eliz. Lyne v. Ben- 
. 

13. A Cuſtom was found by Verdict, that Copyholders may let for a 
Year wa Paſturandun, not ad Colendum. Le 16. pl. 19. Pajch. 26 Eliz. | 
b, R. u the Cafe of Cham v. Dover. 

1. W. lere Common-Law and Cuftom meet, and ſo that of Neceflicy 
ove mult have the Preference and ſtand, the Common-Law ſhall be pre- 
en, and take Place before the Cuſtom; as Rent Charge granted ou: 
| Land at Common. Law and Borough-Engliſh &c. this Rent de- 
3 according to the Common-Law. And 191. pl. 226. Mich. 27 & 
29 Elz. in Caſe of Smith v. Lane. 

15. Cuſtom cannot be good againſt a Statute, Cro. E. 85. pl. 4 Hill. 

30 Eliz. B. R. Griflin v. Wood. 

6. In Kent there is a Cuſtom, that if the Free-Tenants of a Caſte do 

act pay their Rent they ſball lefe the Lands holden of it; And the 7 — 8 
br tord 
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1.155 ford⸗Caſtle in Com. Devon, is, that a Freisler of N 


may uot paſs his Freehold, unliſs by Surrender into the Hands of his Lord. 
Sic dictum tuir. 5 Rep. 84. b. Prin. 41 Eliz. C. B. 


17. Every Cuſtom ought to have Four in hiv able © Onalities. Firſt, 


it ought to have a Reaſonable Commencement, (For quod ab initio non 
valuit tractu Temportis non convaleſcer, & Conſuetudo ex certa Caula 
rationabli Uſitata privat communem Legem. Second ly, it ought to be 
certain aud hot ambiguors ; For Incerta pro nullis habentur. T hirdly, it 
ought to have Commnance, Time out of Mind without ee For 
Couſuetudo ſemel reprobata non por eſt amplius induc Fourthly, It 
0 not to exalt itſelf upon the Prerogati ve of the! E For Nullum 
empus occurrit regi.) Dav. 32. a. to 34, a, Hill. 5 Jac. B. R. The 
4 Cai ie of Taniſtry. 
All Cuſtoms 18. Cuſtoms ought to be reaſonable, and if they are generally Incon. 
ought to eenjent they cannot be reaſonable, and it they are gencrally inconveni. 
have ar. ent, though not hies yer they are not good. 1175 and agreed 
ſonable Iu- 5 8 
e, per Counſel of both Sides, 2 Brownl. 87. Paſt, 9 Nees 2 B. in Cale 
As if a Gut- ot Rowles V. Maſon. | 


tom be for | 
an Infant to . a Feoftmenr, Infant Tenant 1 in Tail cannot do it; „re 18 how. 84. cites Roll 
567. Yelv. I. and Cro, E. 879. Remainderman not bound by the Collect, becaule it muſt be taken 


frictly, thi, and Cites 8 Rep. Letchtord' $ Caſe. 


19 A Cuſtom was alledged in the Town of J. f. ect every Tear ti 


eroefſes, wie U d to make a Feaft tuch a Day, and the Detendant being 


Ed Burgeſs refuſed to make chat Fea it, for which he was en, 200. 
and iiupr rſoned till he paid it. It was holden by the Court to be a good 
Cuſtom, and well returned, and the Priſoner remanded. Cro. j. 555. 
pl. 17, Mich. 17 Jac. B. R. Wallis's Caſe. 

Litt Rep, 20, Cuſtom, that if a Copy holller leaſes for a Year, without Licence, ant 


a Het. 126. Mic. 4 Car. C. B. Turner v. Hodges. 


e 


adjudged ; but a Chſtom, that if the Copyhaldet had en to the fond that the Leaſe ſhould bc 
501d. Had becu a bad Cuſtom, becauſe. he might ſubvert and deſtroy, by his own Act, the ſame Eſtate 
which he himſe If h ad mace. 


A Cuſtom in the Dutchy of Cornwall, that in the fame Lands, 
an Ettare in Fee ſhould deſcend to the Younger Son, according to the 
Nature of Borough-Engliſh ; But an Eſtate in Tail to che Heir at 
Common-Law, and held good per tot. Cur. (abſente Crooke.) Mar, $4, 
55. pl. 82. Mich. 15 Car, Anon. 
22. Tis a good Cuſtom 70 aiſtrein the Under tenant, for A nerciament 
laid on the Tenant for not repairing his Copyhold. Mar. 161. pl. 231. 
Hill. 1) Car. Thorne v. Tyler. 
23. Cuſtom, that it a Man comes upon my Land that J may beat bi im, 
or it he puts my Goods into his Houfe, that I ſhall burn his Houte, 
Nets Chan, are not lawlul Cuſtoms. Br, Cuſtoms, pl. 5. cites 35 H. 6. 25. 
Rep, 8, 88. 24. That cannot be called a Cuſtom, which is grounded pon Frau. 


S. C. & S. P. Chanc. Caſes 30. Mich. 15 Car. 2. Borr. v. Vandall. 


per Cur. 25. Cuftom of the Manor of Taunton, that the N, of Copyholder 
ſhall have the Iuheritauce of the Baron, and it the marry a 8 Hus- 
band and die, ſecond Baron ſliall have all the Inheritance. Cited by Wind 
ham J. Sid. 267. pl. 18. Trin. 17. Car. 2. B. R. in Newton's Caſe. 


Tbe Caſe 26, Every Cuftom ſuppoſes a Law, and if it it be not irrational, and eu- 
was, in an grains 10 C ontradictions it is good ; Per Vaughan Ch. J. Freem. Rep. 
Action for 
Falſe Impri- 64. pl. 76. Mich. 1672 in Caſe of Colltherd v. Jacklon. 


{onment, the 
Detendant juſtihed by a Cuſtom in the City of Carliſle, that if a Perſon be ſued in an Action of Co- 


venant; 


dies within the Year, it ſpall be void againſt the Hur, is a good Cuttom, | 


Þ-< 


W 


. * 
= 
3 „ 
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Conant, a. d any other Per'on be Bull, th it the Principal po not pay the Damages that are 3 
g ant him & that the Bailitts have uſed to take the Bodies of ſuch Bail &c. And the ws, that an Ac- 
ton of Covenant: Was brought Agent J. S. and that a Recovery of 4391. in Damages was had againſt 
him, anch that the Plaintiff was Bail, and thereupon a Ca; pias was ſued out agali it the Principa), and 
eurned Non eſt inventus; and thereupon a Capias was ſucd out againſt the Bail, by Virtue where- 
af he arreſt 4 him. Vaughan faid, if an Act of Parliament were rae, that it this Principal do not 
pa, th. Money the Bit ſhould be taken without: any Ouplas ſued for againſt the Princiva}, no Min 


ld doubt but it were good. Freem. Rep. 63, 64. pl. 76. Mich. 107 2. Colſhed v Jackion. 


27. All Cuſtoms are to be raen gribi , when they go to the 2 P. Velv. 
1» of an fate. 3 Mod. 224. Trin. 4 J 2. B. R. by Eyre J. in . at 


| u ol S Caſt 
Cafe ol King v. Lilliiton, Ravel 7a 


. in 
S, Fl Arg. Cart. 88. in Caſe of Smith 5. Paynton, cites the 


Cife of Bornford v. Packington. 
"me Caſes, and 8. P. 


28. Holt Ch. J. cited a Cale of 9 Halden in Eſler. The Corpora- 
tion there preſcribe 2# Olle Eſtate, thai they, and all thoſe &c. Time 

cherenf &c. have uſed to repair the Fort, in C onſideration whereof, they have 

wed Time where 5 &c. 76 recerve for all Lands, ſold within the Precindt 0 
*he Borough, a certain Rate of 101. in the Pound, out of the Purchaſe 
Money's and i was adjudied a good Cuſtom; and this is what they 
call (Land-cheap 3) tor the Landholder reaps a Benefit by the Tiade 
coming to the Town, by Reaſon of the Port. Ld, Raym. Nep. 386. 
Nich, lo W. 3. Vinkenſterne Edlen. 

20. The Reaſons by which a Ct iſfom is ſupported, are generally theſe. Yet if no 
Firk becauſe tlie Party that is bound by it, has Lenefir by it. Second- 5 Reufon 5 
ly, chat the Party that claims the Advantage of it, is at Charge by e 
N. ton 0i1t, Thirdly, that it may have a Reaſonable Commencement, or ning of a 

770 fraud, and the Two Firſt of theſe Reaſons hold in the Caſe Cuſtom, 
& Toll Travers and Toll-rhorough. Arg. 6. Mod. 124, Hill. 2 Ann. 79" ſequirue 


B. R. in Caſe ot 2 v. Eaſt wick. on Ten 


| that Cauſe 
is unreaſonable, ard was a .vainſt Reaſon in the Beginning, for there are ſome Things for which no 


Reaſon can be given, as Borough Engliſh and Gavelkind; Per Coke Ch. Pl 2 Bulſt. 196. Hill. 11 Jac 
B. K in Caſe of Hix v. Gardiner. 


30. A Cuſtom which may be general, and extend to all. the Sub- 
jects i England, and is #9 warranted by, but contrary to the Common 
Low, is void. * FE Paſch. 2 Geo. 2. B. R. Sherborn v. Boſ- 


5 LOCK; 


Where me received, during the Coverture, part of the Money tor the 10 3 
Sale of the Land. 20 E. 3. Brook Cuſtoms 53. e 


tall not have Dower. Ritchin 149. Od. 1. 30. h. 


(J) - Againſt the Law of the Land, 


"VERY Cuſtom againſt the Maxims of the Common Law is 


not void. Davies 1. Taniltry 30. | 
2 Fo r it is a good Cuſtom, That a F coffment of Tenant in Tail Br. Cuſ- 


with W arranty, thall not be a Viſcontinuance. 30 All. pl. 47. toms, pl. 63. 


Cltes 8. C. 


3. Ik is a good Cuſtam, That a W. oman ſhall not have Dower, Fitzh. Pre- 


. * 4 


4. It is a good Cuſtom. That ift a Man 10 opp a W W ſhe 


as — 
— 


Ne 
I 


Ger. „ 


* 8 88 n - 


8. 
Jenk. 21. pl 40. cites S. C. and ſays, that this is a good Cuſtom, 


0 ” X 2 
„„ as i oo a 
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TS” + $5. Bur a Cuſtom, Thar the Wite of Tenant in Fee ihall not be g.. 
xq, Jowed, is not good. Da, 1. Gavelkind 49. b. | 
6. A Chiſfom, That the Wives ot Irith Lords, or Captains, oo; 

to have the ſole Property in certain Parts of the Goods during the H. 

verture, with Power to diſpoſe of them without the Aſſent of the Hu 


band, Is not good, becauſe it is againſt the Common Law. O. 
N ye Da. 


n Cuſtoms, 5. It is a good Cuſtom, That if a Man be ſeiſed of Land for 4 


5 Weeks, though without Title, he thall not be ouſted by Entry with. 


pl. 54. ches out Action. 21 E. 3. 46. b. adjudged, 


a br. Cu 8. A Cuſfom, That the Tenants of an Honour ſhall pay for every 
owns, pl U Alienation a Fine to the Lord, is not good, becauſe it is againſt 
4. 2. 8 C, the Law, that any ſhould make Fine kor an Alienation but thi 
ſays, it is Bing's Tenants *. 14 . 4. 3. But quzre thereof, kor if it were 
dtn agatnſt Realon, the Law would not allow it the King, Contra 
Cuſtom to 14 D. 4. 1. „„ 1 0 5 | 
have a Fine for Alienation is a good Cuſtom, but that he ought to allege Seiſin &c, and ought to 
ſew what Fine certain he ſhall have, per optimam Opinionem, and that ſuch Cuſtom oughr to he 


ſhewn tobe allow'd in Eyre, per Cur, becauſe it is againſt Common Right ———Fitzb, Cuſtoms, pi. 


12. Sites 8. .,. | | „ 

| Br, Cuſtoms, pl. 19. Hank J. ſaid, that in ſeveral Places there is a Cuſtom, that Frank- tenart 
v ho is ſetfed in Fee, when he will alien ſhall come into Court and ſurrender the Land, and the 
Altcuce mall make Fine, and if he does not, the Lord may ſciſe for the Alienation. 


9. A Cuſtom againſt common Right, is not good. 7 . 6. 32. 


10. A Cuſtom is not good, chat rrenches in Prejudice ot the Wale | | 


Realm. 7 Þ, 6. 32, 


[I. 2] As to Proceedings in Inferior Courts, In whit 
BE Caſes not good. 


4 


See Tit, I. Tt is not a good Cuſtom of a Court to award a Capias in Att 


Proce!s (1) Action ak Debt, or other ſuch Writ, before any Summons awarded, 


pl es C for this is againſt the Courle of the Common Law, and all 


Notes there. Courts. JIAalCh. 3 Jac. B. R. between Baus and Pembleton, in d 


+ See Tit. rit of Error. PPaſch. 5 Jac. B. R. between + Hallard and Cooke, | 


„ which intratur Trin. 4 Jac. Not. 68 1. Dill, 4 Jac. B. B. 


(G ch pl. 4 between t Mole and Catchmed, adjudged, Which intratur, Tin. 
8 4 Ja. Bot. 160 9 ñxĩ? 0 
Ree. TY oo eee 1 5 | 

Error (L. b) pl. 6. and (G. c) pl. 4. S. C. 


Cro E.163. 12. It is a good Cuſtom in London, That the Mayor, Recorder, 


Nerd or any Alderman, being a Juſtice of Peace, may take Depoſitions Ot 


Cooper S. ANY Perlon produced betore them, in perperuam rei memoriam es 


C. but be- parte alicujus Perſonæ, and that ſuch Depoſitions ſhall be recorded 


cauſe it was there In perpetuam rei memoriam, and that theſe Depoſitions ſo 
taken, for any Perſons there given in Evidence, ſhall be good Eri- 


not alleg'd, 
that London 


is an ancient dence to a Jury, to induce the Conſciences of any, and to enforce 


City, the the Truth. This is a good Cuſtom, though thele Depoſitions 
Declaration (ap be taken in perpetuam rei memoriam, without any Suit de 


was not - pending contra. Pill. 32 El. B. R. between Kinnersby and Cooper- 


760d ; For | 

A is a thing traverſable, the Action being grounded upon it, and therefore adjudg'd for the 2 
daut ———2 Le 98. pl. 120. Rymerfly v. Cooper. S. C. and adjudg'd againſt che Plaintiff for the 
laid Default in the Declaration. | | | 


; R 
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13. Jt is not a good Cuſtom in London, Thar it a Man becones Gro. & 155, 
Ball for another in an Action there, and the Plaintiff recovers againſt 0 2 3 C. 
the Principal, and ſues out a Capias againſt him, and the Sheriff re- as 3 
turns non eſt inventus, that preſently upon this Return, without any reatonable. 
Scire Facias againſt the Bail, the Bail may be taken in Execution upon 2 Le. 
his Recognizance ; for this is againſt the Law and Reaſon, mal 5 5% 33- 
much as if he had ſued his Scire Factas againſt the Ball, they ug d ac. 
might have pleaded the Releaſe of the Plaintiff, or Ocath of the cordingly.— 
8 Principal #c. Trin. 32 El. B. N. between Vevercd and Ratcliffe, Cro. C 561. 
W 2 | pl. 5. Mich. 
I udzudged. | : BY 15 Car. 

g R. Anon. S. P. as to the City of Weſtminſter.— 5 Mod. 95. S. P. per Cur. obiter ; but ſaid, 
q that this Cuſtom cannot be ſupported by Reaſon, and though the Cuſtoms in London are confirm'd by 
Act of Parliament, yet ſuch Cuſtoms which are contradiFory to Reaſon, and to the Principles of the Cem- 
non Law, ſhall not be allow'din B. R. 5 Mod. 95. Trin. 7 W. 3.———Jenk. 83. pl. 62. 8. of 


14. So it is not a good Cuſtom in an inferior Court upon a Judg- 
ment in the ſame Precept, in Nature of a Captas ad Satistactend” to 
ive a Warrant to the BailifF to take the Principal in Execution, if he 
may be found, and in his Default ro take the Bail; for this is againſt 
the Law to take the Bau before a Capias returned againſt the 
Principal, and Scire Factas againſt the Bail, Hill, 10 Car. B. N. 
between Seavorne and Savaker, per Curiam, upon Demurrer. In⸗ 
trattir, Trin. 10 Car, Rot, 572. 5 
15. It is not à good Cuſtom in an inferior Court (which is not with- * See Tit. 
in the Statute of 32 [ 35. ] H. 8.) to grant a Tales de Circumſtantibus, Trial (R. e) 
becauſe this was againſt the Law. Paſch. 16 Jac, B. B. between . Nee 
1 * Goodyeare and Elvin, dubitatur. Mich. 11 Car. B. R. between there. | 
| Coupland and Burnet, ADJUDAED + in a Mrit of Error, upon a Judd SATA 
ment given in the Liberty of the Ocan and Chapter of Bork, and f Fol. 55+ 
the Judgment reverſed accordingly. Jntratur, Pill. zo Car. Rot, —— — 
1103. %% 8 ee Or ge” 
16. It is a good Cuſtom in an inferior Court, That when any 
Man comes to the grand Diſtreſs in any Plea, and it is returned that he 
is diſtrained by his Goods, & quod nihil habet ulterius per quod di- 
{tringi poteſt, that his Goods ſhall be delivered to the Plaintiff, find- 
ing Security, that if the Suit paſſes for the Detendant, that he thall 
nave again his Goods, und that, if it paſs for the Plaintiff, that he 
lhall have them. Mich. 13 E. 3. B. R. Rot. 160. in Yaidſfone in 
Kent, tn the Court of the Archbiſ hop. . 
17. A Cuſtom in an interior Court, to try Iſſues by Six Jurors, 18 
not good, though many Courts have uſed it, and many Judg⸗ ., C5 
ments depend thereupon. Trin. 8 Car. B. R. between 7-edinwicke Himfock v. 
and Peryman, adjudged in a Writ of Error upon a Judgment in Perryman. 
Bodmpn in Cornwall, and the Judgment reverſed accordingly ; 5. C. ad. 
though it then appeared to the Court, by many Certificates, that n 
more than Twenty Courts in Cornwall have the ſame Cuſtoms, v, void, 
and infinite Trials there accordingly. * and Jones J. 
though in ſome Parts of Wales there are inch Trials by ſix only, that is by reaſon of Yn ar of 
34 H. 8. which appoints, that ſuch Trials may be by ſix only, where the Cuſtom hath been fo. — _ 
Cuſtom to try by ſix Jurors, unleſs it be in Wales, where it is confirmed by Act of Parliament, or to 
on of Body and Goods, is a void Cuſtom. Sid. 233. pl. 36. Mich. 16 Car. 2. B. R. 
. UnNKIN, CE, 


18. It is a good Cuſtom in the County-Palatine of Cheſter, That 
it Judgment be there given in a baſe Court, and thereupon a Writ of 
Error 1s brought before the Chief Juſtice there, and he reverſes the 
Firſt Judgment, to give Coſts to him at whoſe Suit it is reverſed, | 
Trin. 9. Car, B. N. between Fogen and Maddeek, Intratur. 7 2 
| Mar, | ; 


—_—_— 


— — 
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8 Car. Rot, 397. admitted in a wWrit oi Error, Where it was cer⸗ 
tified as a Cuſtom, and agreed per Curtain, to be a nog) 
Cuſtom. = | ow 

19. It is a good Cvlfom in an in;ertot Court, that in an Action of = 
rs 20 Debt, it the Defendant does not deny the Debt, but petit quod inqui- ht 

N © Hebt ratur de vero Debito ſecundum Contuetudinem, that a Jury may be re- 

upon Obti- rurned, that thall try it, and if they find it ro be a true Debt, that 

gation, the Plaintiff mall have Judgment thereupon Mich. 11 Tar. B. B. 

Does between n and Watfon, ahjudgeg in Writ of Error upon ſich 

conteſledeit AUDRESNT fi Norwich, and the Firſt Judgment auicmed Accord: 


3 11 4 CG 64 £ 4% 4 TT” oy oe * 2 *＋ 4 — 
fo be his lit. Iutratur, o Cat. St. 6 70. 
* ; 
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. 8 EE Z a. 1 e Io: ; 
according to the Cuſtom there praved Quid ioquiratur de debit»; a Precept was awarded to make an 


mY » P 4 < 4 : 8 . * . oy * { © Io * 9899 „ 5 + i 17 * 3 * mY 2 10 n [ f 
Incueſt, which wis returoed, und Tom to be a ft certain, ior which. the Plaintift had Judgment; 
Fe . ; * 1 p 23 5 1 5 SEA . pu . 7 85 , CT I 5 jy N ba 
This WAS aeg for r or; hi eat ee eas done d CCOFULNE 18 Cuſtom, IT Was dot revell ſable, and 


tlie lndemerr Wüe ſſtrmetl Gro. E. 4 pl. 12. Trin. 44 Eliz. B K. Grice v. Chambers. 
An Actor hen vrengh- non a ond in an Ifir Court; the Defendant cognovit Actionem 
& petit quo inquiratur fer petriam de debito,. Phi Fleagluig came in Queſtion in B R. upon a 
Writ of Error; but was matntainea dy the Zuftœn of the Place, where &. Halcs ſaid, that it was 
2 good Cuſtom; for perhaps the De tat has paid ail the Debt bur 101. and this Courſe prevents 
a Suit in Chancery. And it wers weil if it were eſtabſiſned by act of Parliament, at the Common 


Law, Mod. 96. pl. 1. Mich, 25 Car. 2. B. K. Anon. 


20. Ik there be a Tuſtom in an interior Court, that if a Man 
brings an Action agairit another there, and the Leiendant appears, 
2nd plcads to Iiſue, and at the Day of Trial, the Detendanc being 
Hlemnly called, does not appear, nor find Pledges, qui eum manu⸗ 
capere voluerint, to have his Body from Court to Court, at every 
Court thereafter to be held, till the Plea be determined as he ougat 
by the Cuſtom, but in Contempt ot the Court, receliic & defaltam 
facit, and judgment is thereupon given; pet this is not a good 
Cuſtom, but utterly unrealonable, but they ought, according 
to Law, to take the Inqueit by Oekault; for it he had appeared, 

and ſtald in Priſon without findung Pledges, pet they ought not ta 
have given Judgment againſt him, it he would have pleaded ta 
Iſſue. Trin. 11 Car, B. R. between Burges and Sparke, per Cll- 
riam adjudged, and ſuch Judgment given in Dlymouth reverien 
| _ gccordingly, Intratur, Pill. 12 Car. Rot. 576. 
N | A Sty. 223, 21, It is a good Cuſtom in Briſtol, in the Totirt of Tolſy there, 
1 | Trin 1650 held before the Sheriffs and Bailifts of the City, to maintain an Action 
* | Fenda upon the Caſe, upon a conccilit ſolvere, ſcilicet, that rhe Defendant 
8 P. and Conceſlit folvere to the Plaintiff 601. pro divertis denariorum ſummits 
| ſeems to be eidem Querenti per Defendentem prius debitis tolven1; though this 
| | 3 git is not good at Common Law, and though a Pan cannot before 
= Faroe hand know upon wdat Contract this is brought till if comes to 
| For ths Trial. Mich. 15 Car. B. . between + Orchard and Fenkens, pet 
| Court lid, Clixiam, in a Writ of Error out of Briſtol, where this was af 
e . ſigned for Error, that it was againſt the Law, as ta this Matter, 
E 765. but reverſed for another Taule, and the Judgment affirmed * ac 
cordinglp. Intratur, Mich. 14 Car. Lot. 194. and ſa adzudged in a 
ill lie by JBrit of Error upon a Judgment in Briſtol Hill. cx Tar. B. B. 
2 Quito 03. Rot, 1238, 1239, in Two Actions between Lawford and Cooke, ald 


a Conceflit 


<-lvere; the Judgmenrs affirined accordingly, 


— — — — — —— — nrrnongs Are endo 


tiibugh It 


| WII not if brought by an Executor. Sty. 198. Hill 640 B. R. Paſchall v. Spariag. CE. 
| 8. C. cited 2 La. Raym. Rep. 1432. Mich. 13 Geo: B. R. in Caſe ot Story v. Atkins, 


1 in wiichic was held in an Action brought in London, that the Cuſtom need not to be ſer forth at 
jt large in an Aſſumpſit Solvere, any more than in a Conceſſit Solvere, in which Caſe ir has been ad- 
* gd, the Cuſtom need not be ſet forth ar large, bur that, declaring Secundum Conſuedudinem &cc. 
was {ifkicient; and cited 4 Le. 105. Mich. 29 Eliz. B. R. I outier's Caſe. And Forteſcue ]. 
ſaid, it had been not long fince adjudg'd in this Court, in Caſe of Strvtus v. Britland, tha: 
there ts no Neceſſity to ſet out the Cuſtom at large in a Conceſſit Solvere &c, but that laying it le- 
cundum Contuetudinem &c. is ſufficient. | 2 
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!),/4naut to keep the Diſtreſs, and no Profit, and that ſuch Cuſtom 
(tot bind the King without ſpecial Grant of it, there fore by Award 
tte Plaintiff recovered his Damages, and the Cuſtom condemned. Br. 
Coftoms pl. 20. cites 21 E. 3. 4. | 
23. A Cuſtom was alleged u the Town of C. that if the Tenant ceaſe by 
To Years, the Lord fhould enter into the Frechold of the Tenant, and 
% the fame until he were ſatisfied of the Arrearages, and it was ad- 
judged a Cuſtom againſt rhe Daw ot the Land, to enter into a Man's 
Freehold in that Caſe without Action or Antwer. 2 Inft. 46, 47. 
cites 43 E. 3. 32. | | | . 5 
24. Præcipe quod reddat, where the Cuſtom is, hat the Heir ſhall 
Jade his Land at the Age of Fifteen Years, or may alien when he can 
meaſure a Yard of Cloth, yet in Præcipe quod reddat, ſuch Heir ſhall have 
his Age, and ſo it ſeems, that Cyffom fall be taken ffrickly, and not ex- 
tend to be ouſted of his Age in thoſe Points. Br. Cuſtoms pl. 14. cites 
11 H. 4. 295 JS e Cn 
25. A Cuitom of a Manor was found, that a Feme Covert might deviſe Golb 143. 
her Copyhold Lands to her Paron, or to a Stranger, by Aftenr of her Fb. 178. 33 
7 2 | „„ CO: 
baron; The Court thought the Cuſtom nor unreaſonable. Mo. 123. Shinwith x 
pl. 268. Paſch. 25 Eliz. Anon. Sheffield. 
e : | : | S. P. of a 
Gift to the Husband; but the Court held the Cuſſom unreaſonable, and it ſhall be intended, tliat ſhe 
being ſab Poteſtate viri, did it by Coercion. Fleetwood urged, that the Cuſtom might be good, 


because the Wife was to be examin'd by the Steward of the Court, as the Manner is upon a Fine, to be 


ermin'd by a judge; but to this the Court ſaid nothing. 3 Le. SL. pl. 122 Paſch. 20 Elix. 
(„ B. Skipwith's Caſe. S. C. adjornatur. 2 And. 152. per Cur: cites 3 E. 3. It. North, 


where it was agreed, that ſuch Cuſtom was not allowable by Law. 


26. Ina W rit of Error by W. v. B. upon 2 Judgment given in the An Action 


; Court of the City ot Briſtol ; the Cate Wass that B. was Plainrift in rhe ot Debt was 


tai Court, againſt W. in an Action of Covenant, and declared of a wok OT 
Covenant made by Word by the Teſtator of M. with B. and declared allo, Solvere, ac- 
that within the ſaid City there is a Cuſſtum, that Conventio Ore tenus face cording to the. 
ta, Hall tind the Covenantor, as ſtrongly as 0 it were made by Writing ; and wad a 17 
it was holden by the Court, that that Cuſtom doth not warrant this Ac- e F 
tion, for the Covenant binds by the Cuftom the Covenantor, but does not whe City of B. 
extend to his Executors, and a Cuſtom ſhall be taken ftrictly, and there- and Excepti- 
lore the Judgment was reverſed. 2 Le. pl. 3. Hill. Eliz. B. R. Wade #8 


taken, be. 
Y, Bemboe. cauſe the 


b | 5 Plaintiff did 
nale mention in the Declaration of the Cuſtom; But becauſe in the End of his Plea he faid, Proteſtando 
e ſequi querelam ſecundum Conſuctudinem civitatis B. the ſame was awarded to be good; and the 
Exception diſallowed Godb. 49 pl. 61 Mich, 28 & 29 Eliz. B. R. Anon. — TI. 
Mich. 24 Car. B. R. in Caſe of Twigg v. Roberts, the Court ſaid, that his Cuſtom had been al- 
low'd againſt the Party that made the Contract; but the Doubt in the Principal Caſe is, Whether tc 
be good againſt an Executor? For a Conceſſit Solvere is without any Contideration, and Eoll Ch. 
J. laid, this Cuſtom breaks three Rules of the Law. 


Dd d 5 
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Put there 28. A Lord cannot preſcribe to have a Fine of every Tenant that marris 


may dea is Daughter without his Licence, for it is againit the Freedom of a Free. 


or nd man, that is not bound thereto by a particular Tenure. Hawk. Co. Lin. 


that every 211. 
Tenant that f TS 5 ; | 
holds in Bondage, the Freehold boing in the Lord, ſhall pay ſuch Fine, thougb his Perfon be free luis 
—— Litt. S. 209. and Co. Litt. 139. b. 140. a. 


29. No Cuſtom can help that which is againſt Common Law. 38 
where in Caſe, the Court of S. the S. the Detendant made Delaul 
& habuit Diem per Conſuetudinem Ville predict. this is againſt Law. 
it being an apparent Diſcontinuance, and judgment there given was 1c. 
verſed. Cro. J. 357. pl. 15. Mich. 12 Jac. B. R. Peplow v. Rowley. 
30 A Cuſtom was alleged in the Spiritual Court, that all thoſe that 
dell in ſuch a Houſe had uſed to find Meat and Drink for the Church. 
wardens and the Parſons, going in Proceſſion in Rogation Week, at the {aid 
Houſe ; but the Cuſtom was held to be againſt Law. Mo. 916. pl. 1301. 
Mich. 13 Jac. Reynolds's Caſe. „ 
31. Cuſtom alleged, that he and all the Occupiers of the ſaid Mea. 
dow -Cloſe have uſed fugare & refugare averia, trom the Meadow-Cloſe 
to the Moor-Cloſe, and from thence to the Court-Clote ; This is a Ci. 
tom only % do a FFrong and fo not good, and Judgment accordingly, 
3 Bulſt. 326. Hill. 1 Car. B. R. Turner v. Denning. > T 
32. In the Borough Court of Southwark, a Capias was awarded apainf 
the Defendant, who was 1ued there as Adminiſtrator, and Devaſtavit re- 
turucd upon him, and Fieri Facias was awarded againſt the Bail, ſecun- 
dum Conſuetudinem ; it ſeems admitted, that this Cuſtom is void ; but 
the Writ of Error was abated, becauſe the Principal and Bail joined in | 
5 it. Palm. 569, Trin. 4 Car. B. R. Plaw v. Richards. 
Mos 8 93 © reſpaſs for taking Beef; the Defendant pleads a Cuſtom to chuſe 
3 ” Superviſors of Victuals at a Couri-Leet; that he was there choſen, and 
North dubi. having reviewed the Plaintiff's Goods, found the Beef to be corrupt, 
tante. which he took and burned, The Plaintiff demurs, for that the Cuſtoh 
is unreaſonable, and when Meat is corrupt and ſold, there are proper Re- 
medies at Law, by Action on the Caſe, or Preſentment at a Leet; and 
cited 9 H. 6.53. 11 E. 3.4. 6. and Star. 18 Eliz. cap. 3. But the Court 
held it good Cuſtom, and Judgment was given tor the Defendant ; the 
Chief Juſtice being not clear in it. 2. Mod. 36. Trin. 27 Car. 2. C. 
B. Vaughan v. Wood. )))) „ 
2 Ked. . 34. Treſpaſs for taking his Goods; The Deſendant juſtifies by Virtue 
Pl., 03 Gr ph ; » . 3 1 . | 
held accord. Of tour ſeveral Attachments out of Bloomsbury Court and ſets forth that 
ingly, and the Cuſtom there is, upon ſuch Attachment to detain the Goods till the Ou. 
that the Se- yer give Security ad Satisfaciendum the Plaintiff de debito. Reſolred 
curity howd the Cuſtom was unreaſonable. Freem. Rep. 321. pl. 400. Mich. 1674. 
be only for = . | | | | . 
Appearance, B. R. Watſon v. Parſons. 
aud not for 35. It is a General Rule that Cuſtoms are not to be enlarged beyond the 
the Debt. age, becauſe it is the Uſage and Practice that makes the Law in ſuch 
. Cates, and not the Reaton of the Thing. Per Trevor Ch. J. 
Gibb. 243. 1 = — DS 


For mere of Cuſtoms in General, See Cuſtom, and other 
| Proper Titles. 5 


a) Cuſtom: 


4 
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Cuſtoms of London. 


— 


. ion brought there by the Cuſtom. 


Fol. 550. 


K N Action by the Cuſtom lies in London for theſe Words * cro. C. 
{poke of a Woman, Thou art a Whore, and will play the 456, pl. 1x. 
V\ ore tor 'Two-pence, for in London ſuch Women ſhall be carted. . 
M. 13 Car, B. R. between B.. and his Wite, againſt Cooper, per, S. C. 
per Curtam, after an Habeas Corpus and Procedendo granted, a accordingly. | 
Superledras was demen; But the Opinion of Berkeley was the Z 50185. 
contra, for that Co. 4. Oxford s Cale, ils contra; And Rien“ 
in this theſe Precedents were cited, ſcilicet, between Bod 22d Matſon, S. C accord. 
Crin. $ Car. B. B. a Procedendo granted tor ſuch Words, and a ingly.- 
Superledeas denied per Curiam ; And the Court lald in this Caſe, ct ©. 252 
That if a Judgment be given in London in this Action, a Yrit of „ C g . 
Etror lies, in which the Law may be decided; and therefore it is Has Cue, 
not reaſonable to grant a Superledeas to hinder the Suit there. Proceden- 
Trin. 1650, between || Penton and Harriſon, ddjudged per totam de e. 


Cuciam, and a Procedendo granted accordingly, where the Words 2% #4 


| ſaid, thar 
were, Thou art a W hore, and my Husband's W hore. an Action 
| | EE | : 5 | | lies not, but 
that ne ſhould ſue for Defamation in the Spiritual Court only. Mar. 107. pl. 184. Trin. 5 
Car. B R. Anon. a Procedendo was granted, and ſaid by the Counſel, and agreed by the Court, that 
of late Years many Procedendo's had been granted in the like Cafes in B. R. — Sty, 69, 0. Mich. 


23 Car. Iſaack v Green, S. P. adjornatur. — S. P. and Procedendo granted by three Juſtices, Hide 
Ch. ] diſſenting. Raym. 81. Mich. 15 Car. 2. B R. Hawes v. Wheeler. — Lev 116. Mich, 15 
Car. 2. B. R. Wheeler v. Welch, S. P. ſeems admitted, and ſeems to be 8. C. —— Keb. 578. pl. 40. 
S. C. adjornatur, Hates v. Wheeler. A Procedendo was granted. Carth. 75, 76. Mich. 1 W. & 
M. in B. R. Watſon v. Clerke. | | DE | e | | 


2. Debt, becauſe the Defendant was with him at Table by feven 
Weeks for 12 d. the Week, the Defendant tender'd to wage his Law. 
Laicon ſaid to the Law, he ſhall not be receiv'd; for he was at Table 
in London, where by Cuſtom he cannot wage his Law for Boarding. Per 
Littleton, this is no Matter here. Per Billing, the Action lies here, if 
he counts upon the Cuflom. Br. Cuſtoms; pl. 43 cites 1 E. 4 . 

3. As in Rationabili parte Bonorum here. Ibid. 

4. Contra upon the Cuſtom of ſuch a Country. Ibid. mw 

5. For where the Cuſtom is ariſing upon the Land, this is allywable in 
every Court, as Gavelkind, Borough-Engliſh, and Feme to have Dower of 
ihe Moiety, but for an Infant to have Portions of Goods, this ſhall not be 
maintain'd in the Court only here the Cuſtom is. Br. Cuſtoms ; pl. 43. 
eltes 1 E. 4, 5. | | 
6. The ſame, that in Debt a Man ſhell not wage his Law, where an 

_ Alderman of London witneſſes the Contrast; thole Cuſtoms ſhall be al- 
lowed in the Places where they ariſe, but not in this Court, or in ano- 
ther Court, and therefore the Law does not lie here. Br. Cuſtoms, pl. 
43. eites 1 E. 4. 5. | 

7. All ſuch Cuftoms pleaded in Bar here are good Barrs here; But 

When Action ſhall be brought upon a private Cuftom, this ſhall not be 
bci in Bank, as Debt in London againſt Executors upon d S1mple 2 

| | tra 
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DDr 
trad, does not lie have: but it lies weil in Fond n, tor there the Cuſtom 
18 known, and yet ſuch Recovery had tvere, and picades here, 1s a pug 
Bar, quære ; For the beſt Opinion was, chat the Lacy lies well. Er. 
Cuitoms, pl. 43. cites 1 E. 4,5 

Mo. 126. 8. O. and F. were hound as Suretics with one A. to B. who YerOVered 

- 7 9 

pl. 280. againſt F. in London, and had Execution 2gainit him; and now F. % 0 

(bis) Trin. O. to have of him Contribution to the faid Execy cion, ur U cerque Onerets 

5 b Pro rata, according to the Cuftom of Loh; O reid . 1 70. Cauje oy P 

and tees Vere ins B. R. whereupon came g. and pray ed- ; Procedendy ; a 

tobe S. C, DEE -auſe, upon this Matter, no Action lies by the Courts ot the Comme 

and a Proce- Law, Bat only by Caftoin in ſuch Cities, the Cauſe 1s remanded ; 


2 3 15 JI; 
1 4 other w iſe, the PlaintiiF ſhould be without Remedy. 2 Le. 166, 167, 
5 „ Pl. 202. Päſch. 26 Eliz, B. R. Offley . Johnbe . 
Debt in B. IX; upon a Rec OTHI SCE acknowiedrd to the Chamberli 1 
07 London, according to the Cuttom e. Orphanage Money, atjudys q 
per tor. Cur. to be well brought in B. R. Cro. E. 682, pl. 13. Trin. 40 
Eliz. B. KR. Wilford's Caſe. 
10. By the Cuſtom of London, the Debt. or may be arreted before the 
Money is due, to make him find Sureties. Vent. 29. Patch. 21 Car. 3 2, 
B. R. in a Nota there. 
Litt. Rep. 


moe 11. A Woman declared, by Bill original, in Nature of Debt pro 
"VP *. 2 R 2411 2 B | 2 $ Ti h NI. d [4 
in totidem Rationabilt parte Bonorum, in the Court ot the Mayor and Aldermen of 


Verbis, fav London, and alleges tie Cuſtom, that when Citizens and Freemen of 


ing that „ London-a, their Goods #nd Chattles, above Debts and neceilary ' *q- 
Litt is in 5 : P. g 

neral Expences, ought to be- divided into three Parts, and that the 11 
Tot in . Of: the Teſtators ought to have one Part, the Executors another, to dit. 


Eugliſn. charge Legacies, and diſpoſe at cheir Diſcretion, and the C children ok 


the Teſtator, Male or Female, which are nor ſai iciencly provided tor 


in the Lite of the Father, to have (notwithitanding the Legacies in the 


Will) che other third Part, and that the Suit for the ſame ought to be 
in that Court &c But the Court agreed, that it may be remanded 
| here, and that being removed in B. R. it may be proceeded upon here, 
and that it is an Original Writ by the Common Law ; and taid, there 
were ſeveral Precedents to this Purpole. And Richardſon Ch. J ſaid, 
that the Plaintiff might have declared, without alleging the Cattom, 
becauſe it was well known there; bur otherw iſe, where an Action upon 
the Cuſtom is brought in a Place where rhe Cuſtom extends not. Hetl, 
158. Hill. 5 Car. C. B. Caſon's Cale. 

2 Keb 583. 12. A Cauſe was removed out of London by Habeis C Zorpus, wherein 


pl 122. the Plaintiff had declared againſt the Defendant as a Feme Sole Merchant: 


Parkin & and Bartue moved for a Procedendo, becauſe (he ſaid) they could no! 


Us $ declare againſt her here as a Feme Sole, tor that the had a Husband. 
5 Jones contra. The Husband may then be joined with her, tor he is 
dendo was not beyond Sea. 'T wiſden ſaid, I think a Procedendo muſt be granted tor 


awarded. the Cauſe alleged. It was reſolved in the Caſe of Langlin and Brewin, 


in Cro. (though not reported by him) That if the Wite uſe the fame 
Trade that her Husband, ſhe is not within the Cuſtom, And they are 


to determine there, har this Caſe be within their Cuſtom; perhaps 


a Victualler (as this Trade 1s) 1s not fuck a Trade as their Caitom will 
warrant ; and whether it will warrant it or not, is in their Judgment. 
A Procedendo was granted. Mod. 26. pl. jo. Mich. 21 Car. 2. B R. 


1 
2 Saund. 3. Waſte was brought in the Huſtings upon a Leaſe for Years of 2 
2 Green Frese Lev. 309. Hill. 22 and 23 Car. 2. B. R. Cole v. Green. 
. ole. 
8 C. Mod. 94 pl. 4. Cole v. Forth. S. C. 3 Keb. 8. S. C. 


13. Holt 
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Cuſtoms of London. 
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p 13. Holt moved for a Procedendo in an Adion againſt a Feme Sole, 
: Torchant in London, removed hither, and alleged, Thar by the Cuſtom 
. London, it thould be tried there; and it was granted per Cur, Comb. 
s 42. Hill. 2 and 3 Jac. 2. B. R. Soan v. Mace, 
4 
{ . 
a (B) The Cuſtom touching Orphans. 
| j. A Woman beſore ſhe contracts Marriage with J. S. agrees Hurt. 50. _ 
1 mith him, chat the thall have Power to deviſe the Sum of 200 J. b Ir 1 
d ta ay erſon, and alter the Marriage, the, by her Will, gives * 
1 to the Children of the firit Husband, and dies. The Husbaud aſter ingly, and 
: acknowledges a Judgment at the Common Law tor the Security of being com- 
he it, pet, by che Cuſtom of Orphans of London, he may be compelled mitted for 
5 K : 3 * P Hof 
x | ; : : | . Refuſal he 
8 by the Court of Orphans of London, ro give new Security for it at brought a 
the Chamber ot London. Paſch. 1) Jac, B. Andrews's Caſe per Habeas 
4 Curiam. „ Corpus, but 
8 | | | he was re- 
ob wanded ; ſor the Court held it a laudable Cuſtom. 
ie 2. Tf a Pan for Orphanage-Money gives a Security in the Pre- Hob. 247. 
1 rogative Court, pet he may be compelled to give other Security to the 1 80 2 . - 
- 1] : ; 5 7 X i 11 111 A 7 346 ; 
of Chamber of London. ID. 17 Ja. B. (aid by Hutton to be the Cale fac. Luch's | 
or of one L, of late Time, relotoed. 5 e Te To 
he 5 . | . ä RN and though 
de e Deceaſed in this Caſe was a Free-woman Fiſhmonger, yet becauſe the Adminiſtrator, who 3 | 
4 u bited an Inventory of 100 l. Debt unreceived, was required to give Bond to the Chamberlain, which 
8 he refuſed, and though it was alleged for the Adminiſtrator, who was committed, that he was already 
e, bound in che Pre rogative Court to make Account, and ſo he ſhould be twice bound; and likewiſe al- 
re j-o'd, that he was inform'd that there were no ſuch Cuſtom for Widows of Freemen, the Court 
0 an{wered, that they could not examine the Truth of the Cuſtom, but the Validity of it, and they hel: 
s it reaſonable enough if it were true; and if the Eccleſiaſtical Court would impngn a lawful Cut- 
MW tom, the Court might grant a Prohibition. Hetl. 132. Lache's Caſe, S C. in much the fame 
On Words. — 8 P. objected, that the Cuſtom alleged is not purſued, for it ought to be a Free-man, 
tl, and not a Free- woman, and likewiſe, that ſhe dwelt out of London; But Coke and Doderidge held 
| i: good enough; for Homo includes both Sexes, and it ſhe was dwelling at Briſtol it is not material; 
. or the may be Frank notwithſtanding this; and a Procedendo was granted. Roll Rep. 316. pl. 24. 
I Hil MS 2 © 4 . 8 g | | y 3: 7 
Dy fill. 13 fac, B. R. Spencer's Cale. | | 
| 
30! xs RH VEE, 5 1 : | 
#7 . In London there hath been a Court of Orphans Time out of Hov. 345. 
1 Mud, and there hath been a Cuſtom, Thar it any Free-man, Ok pl LE 
for Frec⸗waman, dies, leaving Orphans under Age unmarried, that they T7 VALE, 
in, hate had the Cuſtody of their Body and Goods, and that the Executors Het 152, 
5 211 Adminiftrators have uſed to exhibit true Inventories betore them ; Lafh-"s 
1 n{1f there appeared to be any Debt, to be bound to the Chamber- Cale, S. C. 
5s ain, to the Uſe ot the Orphans, in a reaſonable Sum, to make a good Ac- 9 
aps 5 5 e Note to pl. 
ill count thereof upon Oath, after they have received them, and it they 2 fuhr. 
54 retufed, to commit them till they were bound. This is a god annum 
R. teaſonabie Cuſtom; and ik the Eccleſiaſtical Court will campel 
them to make an Account there againſt this Cuſtom, a 1 rohthitton 
fa lies. Habart's Reports, Cale 313. Zzches Cale. : _ 
— 4. Adjudged that it an Orphan, who by the Cuſtom of London 1s But though | 
under the Government of the Lord Mayor and Aldermen, ſues in the an 3 
Spiritual Court for any Goods, Money Sc. due to him, either by the e | 
Cuſtam of London or by any Legacy &c. or to have an Account, that a ſue there, | 


olt 75 : 2 g t 

| Frobition ſball be granted, becauſe the Government of Orphans of Lon- yer if he 

den doth by Cuſtom belong to the Lord Mayor and Aldermen, and conceives it 
” | E e e : 2 the v More ſecure | 


—— — — 
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and Hetter 
tr him to 
{11 in the 


Court of Requeſts, [as in the p 


they have Jurifdidtion of them. 5 Rep. 73. b. Paſch. 35 Eliz. B. R 


Orphans of London's Caſe. 


rincipal Caſe he did] then he may waive his Privilege of ſuing in the 


Court of Orphans, and ſue in the Court of Requeſts; For Quiliber poteſt renunciare Juri pro ſe in. 


trodnfto &. per ror. Cur. 
Orphans in 5 


It was Card 
Pe! Coke 
Att. Gen: 
to have 
been ſo ad- 


and Heath J. ſaid, that he always conceived the Law againſt the Cafe of 
Rep 73. 5 | 


s. Debt lies in B. R. on a Recopnizance acknowled ged to the Chan. 
berlatn, according the Cuitom of London, for Orphanage Money, Cro, 
E. 682. pl. 13. Trin. 41 Eliz. B. R. Wilkord's Cale, 


judged in the Caſe of Sharington v. Ful wood. —— 4 Rep. 64. b. 8 C. 


Ravm. 116. 
S. C. ad- 
judged per 
tot (ur for 
the Defen- 
dant. 


8. O. & 8. 


2 Vent. 240. 


CC: ane 
Id. Keeper 
Bridgman, 
alliſted by 
"Pwiſden 


and Vyide, 


Pl. 43; 8. C. 
and H's not 
knowing, 
thar ſhe 
was an Or- 
phan is not 


material. 


e 


held clearly that this was a Choſe en Action, and not deviſable. 


* 
— 


6. In Treſpaſs and falfe Impriſonment, the Deſendant juſtified hy 
the Defendant juſtified by the Cuſtom of London, that the Mayor and 
Aldermen had the Cuſtody of Orphans (viz of the Nales till Twente 
one, and of the Females till Twenty one or Marriage; and that the 
Plaintiff took a City Orphan out of the Gnardianſbip of A. and at the 
next Court was committed Priſoner to the Detendant ; On Demurrer hy 
the Plaintiff, Exception was taken, that the Plea was not good, t1 
take a Perſon without Notice of his Crime and to carry him to tn. 
Court to be immediately committed; that he ought to have Notice ©; 
what he was brought to the Court for, ſo that he might prepare to An. 


t1wer. But the Court held it good, and gave Judgment for the Delen- 


dam. Lev. 162, 163. Paſch 17 Car. 2. B. R. Wilkinſon v. Boulton. 
-. As to the raking and marrying Orphans of London withour Licence 


a Peer has no Privilege tor ſuch Offence. Lev. 163. Paſch. 1 Car. 2, 


B. R. in Caſe of Wilkinſon v. Boulton. 


g. The Portion of an Orphan in the Chamber of London is of ſuch 2 


Nature, that if the Hausband dies without altering the Property, his 


Widow and act the Executors ſhall have it. 


g | Chan. Caſes 182. Trin. 22: 
Car. 2, Pheaſant v. Pheaſant. | 


d. C. cited Vern. 89 


9. H. was committed to Newgate by the Court of Orphans, for 
that he married an Orphan without Licenſe ſirſt obtained, and was ne. 49! 
and refuſed to pry it; H. brought a Habeas Corpus, to which feveral 
Exceptions were taken, and among the reft, one was, that it was not 
returned, that H. was a Freeman, but that and all the others were 
over-ruled, and he was remanded. Vent. 178. Hill. 23 & 24 Car. 2. 
B. R. Harwood's Caſmmee. 


The King v. Harwood, S. C. reſolved. — 8. . eite; Mas Rep. 118, in 3 Note by the Re- 


porter, 


It was ſaid 
contra. Ch. 
Piece 


Mich. 122. 


/ 
Anon. 


10. If a Man marries an Orphan, who dies under Twenty-one, her Or- 
hanage Part ſhall not ſhvive to the other Children, but ſhall go to the 
Husband. Vern. 88. Mich. 1682. Fowke v. Lewen. 
1. One P. was committed by the Ma un and Aldermen of London fat 
marrying an Orphan without their Coalear ; and was brought into B. R. 


by Habeas Corpus; P. was alſo „nel goo l. and this Conviction of his 


Fine was removed by Certiorari. Exception was taken to this Convic- 
tion, becauſe the Cu/fom, as ſet out, was, that they had Power to comm 
the Party offending where he took away an Orphan, and juch Orphan ſo 
taken away did marry ; But here the Fine is ſet for marrying without 
their Conſent, and it ſays nothing as to the taking away, Bur Per Holt 
Ch. J every marrying is a taking away out ot their Cuſtody. Hill. 
4 Ann. Reg. B. R. The Queen v. Pullen, 5 

| INE 12 


Cuſtoms of London.” 199. 
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—ͤ—Eꝛĩ2—é —ę—̃ nn 
— —— 


12 8 Child, entithen * ro an Orphanage Part, ie before Toys uty EO 11 
aud” umaarried, & cannot de: viſe it by her Will; for by the Cuſtom it +/444- 257 Mich 


-1-75 to the other Children; but ſhe may deviſe What Share-comes to her 5 f Eliten. 


ot of her Father's Perſonal Eftate by the Statute of Diſtributions. 2 Vern, bid. 


555 Irin. 1706. Wilcocks v. W ilcox. 537. Anon. 
* and CItcs it 
reed ner Harcourt C. and Cowper C. ſuc cee, in the Caſes of Ambrote v. Ambroſe, and of 
ye 14% in ſon v Rawlinſon. 

+ The, Orphanage Part Mall ſurvive even after a Diviſion, and Partition made between the Chil- 
en, bur what was deviſed to them out of the Father's Parr the Mother will come in for a Share of, 
cording to the Statute of Diſtributions; Per Ld. Harcourt. Ch. Prec. 392. Trin. 1713. Leofles v. 


Tok CN. 


13. An Orphan capnot t releaſe her Cr Pomary Share 1t being a meer fu- Decreed 
ture Right, nor can the Husband do it do it, per Ld. Macclesfield ; e 
b! ir W. ether {uch Releaſe will not amount ts a Compoſe tion, or Agreement T 4 LES 
in Bar of her future Right, or be as they call it, a compounding tor clesficld. 
her cuſtomary Share was not not determined. Ch. Prec. 544. 540. Mich. Trin. 1722. 


1720. Kemp. Kelley. | Ch. Prec. 


: 594 8. C. 
. P. but not determined. Wms's Rep. 634. to 645. Paſch. 172 9. Blunden v. Barker. 


14. The Husband of the Daughter of Freeman (who had another 
Daughter and a Son) upon receiving a ſuitable Portion relealed all Right 
ond 1n tereſt, which he had, or nin bt have by the Cuſtom or otherwiſe, 
except What the Father ſhould give by Will or other wiſe, and by the 
ſame Deed covenanted that at any Time aſter the Death of the Father-in- 
5 1 he co, do any further Act for releaſing of any Right, which he 
it have by the Cuſtom, to the Executors &c. of the ſaint Father, The 
(Gurt ſeemed inclined that the Releaſe being tor a Valuable Conlidera- 
tion, purporting an Agreement to quit the Right, to be binding in Equi- 
ty; but however the Cov enant for a Valuable Conſideration to releaſe 
the future Right is good, and the Executor having, before the Bill 
brought, rendered a "Releaſe, which the Husband reſuled to execute, 
the Court decreed an Execution. 2 Wms, 8 Rep. 272. Paſch. 1/25. 
Cox v. Belitha. 
15. Aud where the ſame 8 had /eft to his other Daughter (a cdu 
ry Weak Woman ) 35001. by his Will, and the being Forty Years old, 
and not likely to marry, and the Father, after making the Will (as was po- 
oy {worn by the Son the Dejendant) defrred rhe Son to ſecure to his 
faid Sifler an Annuity of 250 l. a Tear, in SatisfatFicn of her Lega 5 
which he accordingly did; and ſhe, in a Publick Mauner, with the 
Conſent of her Relations, and F riends, end the Brother-in- Law "and „ten, 
as alſo the Tsuſtee in the Father's Will, were Witneſſes to the Decd, re- 
leaſed all her Right to her Father's Perſonal Eftare by the Cuſtom of 
London to her Brother; ; And the Brother-in-Law and his Wite, after 
the Death of the ſaid Siſter, bringidg a Bill for her Orphanage Part, the 
{une was diſmiſſed with Colts, and decreed the Brother-1n-Law in the 
Croſs Cauſe to releaſe his Right to the Cuſtomary Part in Purſuance of 
the Covenant, and to Pay Cotts there alſo. Per Jekyl and Gilbert Com- 
milhoners, T W. ms's Rep. 272, 274. Paſch. 175 5. Cox v. Be- 
licha. 
16. The G of London is, CR there are ſeveral Children, 
the Father may appoint a RI ot Survivorſhip amongſt them It 
there be a Male Child only, the Father may deviſe over his Orphanage 
Part, it ſuch Male Child die betore the Age of Twenty-one Years, and 
it there be a Female Child only, then the Father may alfo deviſe over- 
in Caſe ſuch Female Child die before the Age of Twenty-one, or her 
Marriage, MS, Rep. Paſch. 13. Geo. in Canc, Piddington v. May ne. 


17. Bill 


ns — t — — 
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17%. Bill againſt the City of London by Plaintiff, 2 Behalf of Himſelf ay 
the Reſt of the Proprietors of Orphan Stock, to have an Account of the 
Produce of that Fund, and to have the Surplus of that Fund tor ſome 
Years laſt paſt to be applied to make good the Deficiencies of former 
Years, for that by Star. of 5 0 6 NV. & M. cap. 10. Set?. 13. the Pro. 
duce of that Fund is applied for the Payment of the Annual Sum ot 
41. per Cent. to the Proprietors, or ſo much thereof only, as the Mo- 
nev, by this Act appointed to be raiſed and paid as atoreſaid, {hail 
Yearly amount unto, to ſatisty and pay towards the ſaid Intereſt to the 
ſaid Orphans equaily in Proportion &c. and that there is no Proviſion 
by the ſaid Act, tor making good the Deficiency of any former Year by 
the Surplus of any fubſequent Year &c. King C. atfitted with Raymond 
Ch. J. and Jekyl Maſter of the Rolls held that the general Intent and 
Scope of this Act was, to ſecure 4 J. per Cent. tothe City Orphatis for ever, 
tor the reſpective Sums due to them from the City, aud e ſeveral Funds 
thereby raiſed, are appropriated tor that Purpeſe, and the City is made 
Truſtee for them, and are to have no Benefit by thoſe Funds, until 
the 41. per Cent. be paid to the Orphans; and rhongh Gef. 13 of the 
Act ſays, that the Fund ſoall be Nearly applied only to the Payment of the 
Annual Intereſt of 4.1. per Cent. yer the Ib ord (only) in that Place ſhall got 
controu! and overthrow the general Tenor and Siope of the whole mt, and 
that Clauſe {ces crofly calculated for the Benefit of the Orphans to pre- 
vent any AMiſappiications, or to apply any Part of the Annual Fund to 
make good tormer Deficiencies before the 4 1. per Cent. tor the current 
Year be iuliy paid and ſatisfied, and not give the Benefit and Advan- 
tage of any Yearly Surplus to the City, till all tormer Deficiencies be 


= 
_ 


made good to rhe Orphans. SE 45 
Decree, That the City ſhall account for the ſeveral Years Sur- 
plufics received by them, and pay over ſuch Supluſſes to the Or- 
phans pro Rata, until the former Deficiencies be made good to 
them &c. Fer--Cur, MS. Rep. Hill-'2 Geo. 2 Canc. Ladds v. Lon- 
don City. „„ „ 
12. Where the Husband was attainted of Felony, and pardoned on Condi- 
tion of Tranſportation ; and afterwards the Wife became intitled to ſome per- 
fonal Hſtate, as Orphan to a Freeman of London; this Perſonal Eſtate 
was decreed to belong to the Wife, as to a Fenie Sole. 3 WW ms's Rep. 32. Trin. 
1729, Newſome v. Bowyer, | | 


IB. 2] As to the Widow's Part. 


S. C. cited I. HERE all the Children were advanced, the Widow had 4 
10 Mod. Moiety. 2 Vern. 666. in pl. $92. Mich. 1710. Cites it as the 


455. Mich. Caſe of Clare v. Acmooty. 
6 Geo. I. in NR 


Canc. as | SENT 25 - | / aan | 
held accordingly, and that in that Caſe it was held, that there the Father was ro he conſidered 
as dying without Children, and the Eſtate was to be divided into Moicties, the one Molety to go to 
the Wife, the other Moiety to be the Teſtamentary Share of the Father, und not at all conſidered 
what the Nature of the Eſtate was, whether Real or Perſonal, out of which the Children were ad- 
vanced, | 


2. The Widow is intitled to the Furniture of her Chamber, or in Caſe 
the Eſtate exceeds 2000 ]. then to 50 J. inſtead thereof. In à Caſe before 
Lord Parker, 18 Mar. 1118. Biddle v. Biddle. | 


3. If 


+3 


Cuſtoms of London: 


z. It the Wife be intitled to her Cufromary Part, and the Husband dies 
[and then ſhe dies) the Executor of the Husband fball not have this, 
bur the [Executor of the] Wie, becauſe it is a Thing in Action. Held 
by Lord Chancellor. 2 Freem. Rep. 28. in pl. 30. Hill. 1619, Ireton's 
Caſe. | 


— — 


(B 3 Cuſtom as to the Wiſe's Part. Bar thereof by 
Settlement &c. 


1. FH E Father, a Freeman of London, poſſeſſed of a Term, afſiened 


it to his Son for a Proviſion, and die; the Widow ſued in 
Chancery for her Cuſtomary Part; and upon Iſfued tried before Hale, 
whether by this Aſſignment, the thall be barr'd of her Cuſtomary Part; 
it was proved, and tound by the Jury, that ſhe is not bound by it, as 
being voluntary, but that foe ſhall be intitled to her Cuſtomary Part of it, 
and jo the like as of Goods. 2 Lev. 130. Hill. 26 and 24 Car. 2. B. R. 
Ciry v. City. | : „„ 
2. If a Woman, before Marriage, agrees to a Fointure in Bar of her 
cotemary Part, this Agreement ſhall bind her, and the ſhall never after 
ſue for her Cuſtomary Part. Held by Lord Chancellor, 2 Freem. Rep, 
67. pl. 98. Trin. 1681, in Cafe of Bravell v. Pocock. wn ER 


3. A Freeman of London leaves the City, and /:ves in the Conntry 20 
Fears together, and marries, and makes his Wife a Fointure, and dies, 


he ſhall have her Share by the Cuſtom ; per North K. Vern, 180. pl. 
174. Trin. 1683. Rutter v. Rutter. 5 . 
a Marriage Agreement provided, that if the Wife claim any of the Perſonal 


| Eſtate by the Cuſtom of the Province of York, then the Eitare ſettled in 


ſointure ſhould be to other Uſes. Decreed, ſhe is bound by the ſaid 


Settlement, and ought nor to claim any Part of the Perſonal Eſtate; 
decreed by Lord C. Nottingham. But Lord K. North decreed one 


Third of the Perſonal Eſtate to belong to her as Adminiſtratrix, and 
that it was an accruing Right, not barred by the Marriage Agreement. 


But Lord C. Jefferies ſet aſide the Order of Lord K. North, and con- 
fim d that of Lord C. Nottingham, and decreed accordingly. 2 Chan, 


Rep. 252. 34 Car. 2. Benſon v. Bellatis. | : 
5. A Freeman of London left London, and lived many Years in the 


Country, and by his Ni deviſed a Leaſehold to B. and all his Books to C. 
and as to all the reſt of his Eſtate, conſiſting ol Money, Goods, Mort- 
| gages, and Credits, he gave the Uſe thereof to his Wife for Life, and 


made B. and C. and others, Executors; and directed his Executors, out 


_ & his Eſtate, to pay the Wife's Funeral Charges alter her Death, and 
gare her the Uſe of his Plate for her Lite, and directed, that his Stock 


and Eſtate, then in D's Hands, ſhould there remain during her Lite, 


and the Product be paid to her for her Maintenance, and gave ſeveral 


particular Legacies, and deviſed over the Surplus of his Eſtate after 
his \V ite's Death. It was decreed at the Rolls, and affirmed by the 
Lords Commiſſioners, that the Wife ſhould have a Moiety of the Books 
ana Goods, though ſpecifically deviſed to others; and there beinr u 
(14, the Widow by the Cuitom was intitled to a Motety, fo that the 
Teſtiator could deviſe no more than a Moiety, and therefore nothing more 
pailed by the Will, and that the ſpeciſick Legarces thould not have any 
datis taction out of the Surplus tor the Motety evicted by the Widow by 
Rcalon of the Cuſtom. 2 Vern, 110. Mich, 1659, Webb v. Webb. 1 
| FFK 0. 


$02.- ien ot 1 


don. 


—— — — —— 


Chan Prec. 6. A voluntary Fudgment given by a Freeman of London, payable threg 
8 75 Months after his Death, is to be poſtponed o Debts by Simple Contract, 
Td Com. and to the Widow's Cuftomary Part, but will bind the Freeinan's Lega 
miſſioner tory Part, 2 Vern, 202. Hull. 1690. Fairbeard v. Bowers. 
Rawlinſon | | | 
faid, he thought that the Judgment ſhould be paid before other Legacies if ther? had been any. 


— — —— 


— 


7. Any 7ointure binds and bars the Wile ; per Dee, City Serjeant, 
and ſaid, that it is called a Compoticion. 2 Vern, 066. in pl. 592. 

Mich. 1710. 
In ſuch $. Where a Freeman of London's Vie is compounded with before Mar- 
2 Ns ridge, by ſettling a ſointure, though of Land, the Wile is taken as 
usbanc advancd, and the Children, by the Cuſtom ot London, ſhall have a 


died worth $4 25 Hy Fe : = a 
18-20 l. and Mojery, as if the Wife was dead, and fo cerrity'd in the Caſe ot Hall 
had tuo. and Ux. v. Lumley. 17 Car. 1. 2 Vern, 665. pl. 592. Mich. 1710. 
Sons, nd Hancock v. Hancock. | 

tuo Daugh- ©: | g ; | | 
ters, and deviſe! two Thirds of his whole Eſtate to his Daughters, and oue Third to his Sons, Per 
Finch C. the Daughters ſhall have 6000 J. a-piece, and the Sons 6000 1. between them. Vern. Rg. 
pl. 4. Paſch. 1681. Love v. ...... | 


Gilb. Eau. 9. The Wife of a Freeman of London hall not take by her Husbhand's 


5 Ba w_ Nil, and likewiſe by the Cuſtom, unleſs it be ſo declared in the Will. 
a dot. Chan. Prec., 251. Mich: 1712. Kitſon v. Ritſon . 22 
tdemVerbis. >; | | 5 5 5 | 

| ; 2 . c 2 . f. .. 4 rr 988 Cee” E . FB Ae iS a 
Abr Eqn. 10. A Widower and Widow being about to inter-marry, and having 


Cates 157. only Perſonal Eitate, by Articles made before Marriage, agreed, that 13 
PEA Main 0% the Husvand jurvived, he fhould have 20001. only out of his Wife's 
Kit 2 1g. Perſonal Efrate, and the reſt to be at her Diſpoſal &c. and in Caſe the 
pott v Lee, Nife ſurvived, then ſhe was to have 2000 J. out of the Husband's Perſonal 
8. Cin to Eſtate, without jajing only, or no more; the Husband, being a Freeman 
tem Ver- of London, died, and his Wife brought her Bill for an Account of bis 
33 Perſonal Eſtate, over and above the 2000 |. and to be let into her 
by Nr. Ver- Cuſtomary Share thereof; but it was decreed, that the equal Con- 
non, Arg. as ſtruction of thoſe Articles muſt be to exclude the Wife from any further 
. Share out of the Eſtate; and though the Words were not fo full to ex- 
3 55 clude ner, Yer che Intent of the Articles appearing to be a mutual res- 
Ld. Cow per Procal Agreement between them tor ſettling each other's Claim, ht a. 
Gilb Equ. to be extended larger on one Side than the other; and decreed, that the 
Rep. 81. Wife muſt have only the 20001. Gilb. Equ. Rep. 95, 96. Trin. 1 Geo. 
cited in che Cale of itt le 8 1 ” 
II. Bill by a Widow of a Freeman of London, for her Cuſtomary 
Share of her late Husband's Eſtate. f | | 

The Caſe was. The Husband made his Will, and deviſed to his Wife ſi- 

veral Shares in the New River Water, with Remainder over &c. and gave 
her ſeveral Legacies ; the Will was ſealed up in a Sheet of Paper and, incloſes 

in the ſame Paper, was a Bond found, executed by the Te/tator ſome Tim? 

before the Date of the IVill, which Bond was conditioned to pay the De. 
fendant, being ns Nephew, the Sum of 10007. or to transfer to him 10007. 

Sc“ in the Million Bank, ht this Bond appeared to be voluntary, and 
act given upon a valuable Conſideration &c. 

it Quite; If this voluntary Bond thall be taken as a Debt due from 

the Teſtator, and conſequently to be paid our of the Teſtator's Per- 
{onal Eitate, before the Widow's Cuſtomary Share. 

_ 2dly, If the Widow muſt renounce and diſclaim all Benefit and 

Advantage by the Will, as well the Deviſe oft the Shares in the New 

River tor her Lite, being Real Eſtate, as the Deviſe ot Perſonal Chat- 

tels to her. „ „ e 
Trevor, 
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Cuftoms of London.“ 203 
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Trevor, Maſter of the Rolls ſaid, the Plaintiff ma/t diſclaim all Benefit 
ord Advantage by the Will, if joe will have a Decree for her Cuftomary 
are, contrary to the Will, and this is the conſtant Courſe of this Court. 

2dly, This Bond being in Nature of a voluntary Gift, is fraudulent 
11d the Wife's Cuftomary Share, and ſhall not ſtand in her Way, and 
ich ſort of Contrivances to evade the Cuſtom, are always ſer aſide in 
this Court. Decreed accordingly, MS, Rep. Trin. 2 Geo. Canc. Ed- 
mundion v. Cox. | 
12, A. a Freeman of London purchaſed Land in the Name of B. and This Decree 
" int no Truft was declared. The Conlideration Money (being 9400 l.) was athrin'd 
ws mentioned to be paid by B. but was prov'd to be A's Money. Bur ot oo Crap 
B. (who was an Attorney at Law) kept the Writings, and received the a ag 
Rents of ſo much, as was letr, of the Eſtate, and A. by a Paper, all his Ibid. $23. 
own Hand VV riting, purporting an Eſtimate of his Eftate, and what 
he was worth, had charged B. as Debtor tor Money lent him to buy 
the tuid Eiftare, and alſo for Intereſt thereof. A. died; B. atterwards 
F oicuted a Declaration of Traſt, Decreed, That this Declaration after 
F- \'s Death, is ſufacient to bar the Widow's Cuſtomary Part. But the 
Court, upon the Circumitances, recommended it to the Heirs or De- 
vifees ot A. to let the Wite come in tor Dower ot this Truſt Eſtate. 

Wms's Rep. 321. Trin. 1716. Ambrole v. Ambroſe, | — 

13. A Freeman bequeath*d a Legacy to his Wije, which, with the other Wms's Rep. 
Legacies, did not exceed the Husband's Teſtamentary Part, the ſhall 555 at 1 
take both the Legacy and her Cuſtomary Part; per Lord C. Parker. Pane 
Wis's Rep. 533. Hill. 1718. Babington v. Greenwood, has A Cure 

1 „ „ | : | added by the 
Publiſher, Whether ſuch Legacy mult not be given cut of the Teftamentary Part, as (he ſays) appears 
trom the Reporter's Notes to have been determined about this Time, in che Caſe of Beddle v. Beddle ? 


— 


14. Money of the Husbhand's and Wiſe's, by Marriage Articles, lodg'd 

in Truſtees Hands, to be laid ont in Lands, and ſettled, and to be in 

bar of Dower and Jolnture is no Bar of the Cuſtomary Part; per Lord 

Macclesfield. For the Money in this Caſe, as ſoon as the Articles are 

executed, is to be look'd upon as Land too. Ch. Prec. 505, 508. Mich. 

1718 Babington v. Greenwood. „ es 
15. A Citizen of London jointures his Wife before Marriage with Gilb. Equ. 

Lauda, to which the Cuſtom did not extend. Lord Chancellor ſent 98 . 

the City to certify, whether this Jointure did nor bar her of her „ 

Cuſtomary Right? It was certified that it did not, becauſe not made Chancellor 

in Bar ot her Cuſtomary Part; but that had it been made in Bar, it thought the 

would have bound her. 10 Mod. 457. Mich, 6 Geo. 1. in Cauc. Arg. d very 

Cites it as the Caſe of Atkins v. Waterton. „ 3 


| | ſhe was in- 
| | | | ET | ES | titled, but 
deſired to have the Cuſtom certified Equ. Abr. 157. &c. pl. 5. S. C. ſays, that the Certificate 
as, that had it been made in Bar of her Share of the Perſonal Eſtate it hed been a Bar, but if ex- 
Frelled only in Bar of Dower, or Thirds of Lands, the fame had never been in Controverſy in this 
Curt, nor had they any Cuſtom concerning it. It was afterwards decreed, Paſch 2 Geo. 1. to be no 
Yar ot the Cuſtomary Share. Chan Prec. 508. S. C. cited as clearly decreed to be no Bar. 
Hoth the fame Points held accordingly by Ld, C. Parker, end ſaid, that Land, or a Real Eſtate, is 
of a quite ditterenr Nature from Perſonal Eſtate, and a Matter wholly out of the Cuſtom. Wms's 
\cp. 531, 532, Hill. 1718. in Caſe of Babington v. Greenwood. | ER | | 


16. Acceptance of a Settlement before Marriage out of the Perſonal Select Caſes 
Eſtate, without any Notice taken of the Cuftom, bars the Widow's Cu- in Cane. in 
ſtomary Parr of the Perſonal Eſtate, if ſhe ſurvives, as by Virtue of the 08s 
Cuſtom, but does not debar her of taking any Giſt or Deviſe the Huſ- xiay 3.1725. 


band chinks fit to make her. Abr. Equ. Caſe 159. Trin. 927. Lewen S. C. but 

y. Lewen 5 2 | not decreed. 
; | | | 3 Wrms's 

Rev. 15 pl. 5. S. C. Ls. Chancellor declared, that the Wife in this Ca was barr'd ef her Cuſtom- 


-. ary Part. | . 
(B. 4) 
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(B. 4) Orphans Protected, F avour'd, and Reliev'd. 


1. 48 5 P. & M. cap. 8STNOES nid to rake away any Cuſtom touchins 
S. 7. any Orphan within the City of London. 

2. The Deſendant was bound by Recrognizance to the Chamberlain f 
London for payment of divers Sums of Money tor Orphans Portions; and 
departed out of this City, and dwelt in Oxfordſhire, leaving no Eitate 
behind him in the City; ſo as the Proceſs of the City cannot take hold; 
therefore a Subpæna 1s granted againſt him upon Pain of 100 l. to ap- 
pear before the Mayor and Aldermen, and to ſtand to their Order. 
Cary's Rep. 60. cites 2 Eliz. fol. 5. Mayor &c. of London v. Dor. 
mer. -Afterwards fol. 67. Order'd, if he do not appear, an Attach. 


ment is granted. 


3. An Orphan under Age whoſe Father left him 10001, which was 
in the Chamber of London, married a Wife with a good Portion, the was 
allow'd 2401. out of the 10091. and fo relieved againſt rhe Cuſtom of 
London. Shan. R. 26. 4 Car. 1. Havers v. Burton, + 
4. Defendant, for what Money he has put out belonging to the 
Plaintiff, as her Orphanage Money, ſhall account and pay {ztere/t after 
ſuch Rate as is allow'd tor Orphanage Money by the Court of Orphans, 
and no more. Chan. R. 108. 12 Car. 1. Hayne v. Nelſon. | 
5. Upon the Marriage of Orphans, the Cuitom is to appoint the Cu- 
mon Serjeant to treat and take Security for the Orphan. Arg. 2 Vent. 341, 
Mich. 22 Car 2. in Caſe of Pheaſant v. Pheaſant. _ - 
6. Ona Bill to bring in a Foreigner to give Security to the City for the 
Orphan's Portion according to the Cuſtom of the City, Bridgman K. 
decreed. the Plaintiffs to try the Cuſtom. Chan. Caſes. 203. 23 Car. 2. 
Mayor &c. of London, and Byfield v. Slaughter, & al.” the Execu- 
tors of the Plaintiffs Father. 5 „% (ue. 
5. Orphanage Part, according to the Cuſtom of the City of London, 


Was decreed with Coſts. Fin. R. 248. Hill. 28 Car. 2. Hill v. Blacker 


and Rodes. TE | 1 
8. Plea of an Account of an Orphans F/Fate, before the Aldermen of 
London, was difallow'd, and a Surcharge allow'd to be made thereon 
by Lord Chancellor. 2 Chan. Caſe 170. Hill. 1 Tac. 2. Newdigate 
V. johnſon; --*-- | JFF 
9. The Pha for an Account before the Alderimen was diſallow'd, and a 


Surcharge allow'd by the Ld. Chan. to be made, and decreed the Exe- 


cutor to pay Intereſt at 61, per Cent” tor the Money not paid into the 
Chamber, till he paid it in, though the Chamber ujually took bur 51. 


per Cent.“ 2 Ch, Caſes, 170. Hill. 1 Jac. 2. Newdigate v. John- 


ſon. 
10. This Cuſtom of the City of London is the Remains of the old Co. 
108 Law, that a Man could not give away any Part of his Eſtate with- 
out the Conſent of his Children, and is ſo taken Notice of in Bracton, 
but being found extreamly incouventent and hard, it was 4p the tact 


Conſent of the whole Nation, abrogated aud grown into diu, (For what | 


Law has ever been made to repeal it?) and kept up only in the City of 
London; Per Ld. Macclesfield. Ch. Prec. 596. Tr. 1722, in Caſe of 

Kemp v. Kelley. e | | 
11. By the Cuſtom of London, a Freeman cannot deviſe either the Or- 
phanage Part, or the Contingency of the Benefit of Survivorjhip among Or- 
phans. Neither can an Orphan devile his Orphanage Part, or the Part 
which acerded by Survivorthip. But ſuch Freeman may give by V on 
| a 
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. his Children, Legacies inconſiſtent with the Diſtribution under the 


Cultom; and then ſuch Children muſt make their Election, whether 


| 5 will abide by the Will, or by the Cuſtom? Bur they cannot abide 
| by che Will in Part only, and take the Benefit of the Cuſtom alto. 
| Ciſes in Equ. in Ld, Talbot's Time, 130. Hervey v. Desbouverie. 
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B. 5) Orphans. What Perſons are intitled to the 
henefit of the Cuſtom, or excluded from it. 


. HERE is no ſuch Cuſtom, as that a Child marrying under 
5 Eighteen Years, without the Father's Canſent, 1hall loſe her Or- 
phanage Part. Fin. R. 248. Hill. 28. Car. 2. Hill v. Blanket and 
Rhodes. 35 5 

2. A Freeman of the City of London dies leaving a Wife and Child, 
the Wife dies, her Third ſhall go to the Executor, or Adminiſtrator ; ſo 
if the Child dies, and leave an Executor, the Child's Part ſhall go to 
the Executor, but not to the Adminiſtrator of ſuch Child; for if there 
be no Executor, it ſhall go to make up and increaſe the Orphanage Mo- 
ney of the other Children. 
in Caſe of Palmer v. Allicock, _ 1 5 | 
z. A Daughter of a Freeman, marrying without her Father's Conſent, 
yes her Orphanage's Part, unleſs he is reconciled to her before his 


I Death. Vern. 354. Hill. 1685. Foden v. Howler. 


4 The Cuſtom of London doth not extend to Grand-Children ; As 


A the Grand-farher dies, leaving the Father with ſeveral Daughters, 


Arg. 2. Show. 409. Mich. 36 Car. 2. B. R. 


theſe Daughters are not within the Cuſtom. Per Ld. Keeper Cowper © 


Hill. Vac. 5 Ann. 


5. A Grandchild is not within the Cuſtom of London to come in Gilb, Equ, 
for his Father's or Mother's Share, together with the other Children of Rep. 137. 


Freeman; and this has been ſettled by the Ld. Chancellor, where 
a Decd, by Way of Proviſion for a Grandchild, being made by rhe 


. In do- 


tidem Ver- 


bis. 


Grandtather, after the Father's Death, in Order to introduce him into Wms's Rep. 


bis Father's Place, was ſet aſide, as made in Fraud of the Cuſtom, 340. pl. 90. 


. 


:vainft the ſurviving Children. Chan. Prec. 4/0 pl. 295. Paſch. 1717. ran 125 


Northey v. Burbage. 


range, 


8 * atid 


| . mm : ſeems to be 
S. C. admitted by Counſel, and ſaid to have been fo determined and ſettled. 


wy n * — —— 8 — 90 —— ——_ —_— — *— * 


(B. 6) Bar. What is a Bar of the Children's Part, 


or otherwiſe, and what ſhall be ſaid an Advancement. 


1D ESOLVED that where a Citizen of London deviſes a Legacy 
10 one of his Children, that notwith/tanding that Child ſpall have 


his Shave out of the Cuſtomary Part, unleſs it doth appear, that by the 


arent ot the Teſtator, that Legacy was to go in Satisfaction of his 


„hole Share, 2 Freem. Rep. 28. pl. 30. Hill. 1627. Ireron's Caſe. 
688 
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— _ 2. A Man deviſed 30001. to his Danghter, and the Reſidue of his Per- 
ſenal Hſtate he deviſed to his Brother. The Queſtion was. Whether 
this Daughter ſhould have her Cuſtomary Part betides this Legacy, by 
Reaſon that he gave the Reſidue to his Brother, which is a kind of an 
Implication, that the Daughter ſhould have the 3000 1. and no more: 
and it the ſhould have her Cuſtomary Part too, there would be nothing 
left for the Brother. But the Ld. Chancellor held clearly, that ſhe 
ſhould have her Legacy and her Cultomary Share to; there being nog 
Words in the Will ro exclude her, the Hall not be barred 67 Iimplication 

and if there were nothing for the Brother, he could not help that ir 

muſt go as far as it would. 2 Freem. Rep. 67. pl. 18. Trin. 1681. | 
Bravell v. Pocock. | 
The Re- 3. Per Cur. any Proviſion made by the Father in his Life-time for 
porter Que- his Children, is an Advancement within the Cuſtom unleſs it be geclar. 
PR on ed by Writing, that they are not ſufficiently advanced, and tor ſometime 
ſeems only it was held chat in ſuch Writing there mult be Vention made what Stmme 
ſuch Pro- they received from their Father becauſe of bringing it into Hotch-por, 
vin ais Vern. 89. pl. 78. Mich. 1682. Fouke v. Lewen. 


made on | | 
Marriage, or in Purſuance of a Marriage Agreement. Ibid. 89, 90. 


,, The Father by a Prior Will declares a Child not fully advanced, and 
Rep. 1% after revokes that Will, and by a latter declares that Child fully ad- 


Anniand v | 5 ws | a ; ao 
Homewood, Vanced, ſuch former Will is a ſufficient Declaration to let the Child into 


S C and Hotch-pot. 2 Chan. Caſes 117. Trin. 34 Car. 2. Anaud v. Honey wood, 
ibid. 183, 5 1 IO 1 


184. &c certified and held accordingly. — S. C. & S. P. certified, Mich. 34 Car. 2. Ibid. 129. 
N Vern. 345. pl. 340. S. C. but S. P. does not appear. . e hs 


5. A Portion of Money given by a Freeman of London 7o his Son, has 
ever been taken for, and towards the Advancement of ſuch Son our of 
his Father's Perſonal Ettare, within the Cuſtom of the City of London, 
2 Chan. Cafes 118. Trin. 34 Car. 2. Anaud v. Hony wood. 

Vern 343 6. Father on his Son's Marriage, purſuance to Articles for purchaſiug 
pl. 340. S. C. Lands to be ſettled on his Son and his Wile &c. advances 4002 l. 
& S. P. and Quzre, If this be Advancement to bar him? The Chancellor decreed, 
La. Chan, the Son to have a Share of his Father's Perſonal Eſtate, without bringing 
_ cellor ſaid, | ; | Eg 1 8 5 
chat there is the 4000 |. into Hotch-pot. 2 Chan. Caſes 119. Trin. 34 Car. 2, Anaul 
no Colour V. Honey wood. | 1 1 5 8 OE 
to reckon | „% poi „% ᷑ - | | 
this any Part of the Perſonal Eſtate. - - 2 Chan Rep. 179. to 187 S. C. and the Court declared, 


that this Money ſhall be taken as Land, and not as Perſonal Eſtate. 


S. P. ad- 7. Where a Citizen has ſeveral Children, ſome advanced, ſome not. 
judged upon The advanced die. The Father dies. There ſhall be no Conſideration 
na re had of the Dead Children, who were advanced; but it is all one as it 
Neger of they had never been. Decreed. 2 Chan. Caſes 119. Trin. 34 Car. 2. 
the Rolls. Becktord v. Becktord. | GT 

2 Wms's 3 | | 

Rep. 527. Trin. 1729. Cleaver v. Spurling. 


8. A Freeman of London having feveral Chymica! Receipts of a Ve 
of a very great Value, as he imagined, gave them a little before his 
Death to J. S. who had married one ot his Daughters. It was alleged 
in order to bring the ſame into Hotch- pot, that they brought J. S. the 
Detendant 500 J. a Year, and Plaintiff offered ro give the Defendant 
Foo l. for his Intereſt therein, and ſo inſiſted that they ought to be 
looked upon as Part of the Freeman's Perſonal Eſtate, and that Defendant 


account tor them to the Plaintiff, who had married the other Daug!* 
| tet. 


—— 
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But Ld, Chancellor would not decree the ſame, ſay ing he would 


—— 


yg ter. i . : 
er not countenance ſuch a Piece of Quackery as to put a Value upon 9 
7 them. Vern. 61, 62. pl 59. Mich. 34 Car. 2. Jenks v. Hol ford. 9 
it | It a Citizen conveys to a Child Land of Inheritance, though it be vern. R. 1 
e; expreſſed for Advancement, it barrs no Child's Part; but ſuch Child 216. Civil v. 1 
ng may come in for a Share &c. with the reſt. This was certified by Rich, S. C. F 
he the Recorder. 2 Chan. Cafes 160. Hill. 35 & 36 Car. 2. Rich v. ö 
no Rich. . | 5 | þ 
by : io. The Queſtion was, whether the Children, who are declared not Vern. 345; L 
Ic filly advanced, are to bring What they had received into Hotch.-Pot P)-339- 4 
51. with the Orphanage Thirds atter the Eſtate is divided into Thirds, 8 * i 
and not into Hotch-Pot with the whole Eftate ; and decreed accord- aid, is q 
tor ingly, not to be with the whole Eſtate; and what hath been received by beyond all | 
ar- any one more than their Share, and Legacies, is to be repaid, as the Maſter Doubt that f 
me mall appoint, 2 Chan. Rep. 359, 360. 1 Jac. 2. Becktord v. Beck-Ponghn tara 
me tord. 1 the Orphan- | 
Or, e EEE | : 5 age Part | 
| only. - - 2 Vern. 2S1,282. pl. 269. Mich. 1692. S. C. and S. P. accordingly, 
11. A Freeman gave a Portion with his only Child on her Marriage. 
Whether ſhe was excluded thereby of her Orphanage Part, the Teſtator 
at yet having declared by Will, or otherwite, that the was not fully ad- 
ad- vanced ? 2 Vern. 234. pl. 215. Trin. 1691. Fane v. Bence. Es 
Wo 12. With Regard to the Advancement of a Child, it has been de- 
od, termined, that ſmall inconſiderable Sums occaſionally given to a Child, 
129 cannot be deemed an Advancement, or Part thereol. Thus Mainte- 
| nance Money, or an Allowance made by a Freeman to his Son at the Uni- 
wer/ity,, or in travelling &c. is not to be taken as any Part of his Ad- 
has - vancement, this being only his Education, and it would create Charge 
c and Uncertainty to inquire minutely into ſuch Matters. So putting out 
: a Child Apprentice, is no Part of his Advancement, for it is only pro- 
oo _ curing the Maſter to keep him for Seven Years, inſtead of the Parent. 
5 Trin. 1718. at the Rolls. Hender v. Roſe. But the Father's buying an 
7 | Office for his Son to but at Will, as a Gentleman Pentioner's Place, or a 
n _ C:romiffion in the Army, theſe are Advancements Pro tanto. 3 Wrms's | 
1 Rep. 317. in the Note. cites Norton v. Norton. Mich. 1692. by the 
OY Lords Commiſſioners Rawlinſon and Hutchins, 5 
i 13. Where it appears, any how, under the Father's Hand, how The very 
1h a Child has received, though it is therein ſaid, that the ſaid Por- declaring 
ed, tion is, or was, in full of his Child's Part by the Cuſtom, yet the Child arg 
ſhall come in for the Cuſtomary Part of the reſt of the Father's Perſo- yanced was 
nal Eſtate, bringing the Portion already received into Hotch- Pot; will let the 
fol _ otherwiſe it is, if it does not appear under the Father's Hand what the Child in by 
'on Advancement was. 2 Salk. 420, 4% Aden. : 5 br 
it Ee 1 . 333355 phanage 
: Fart; and though the Child afterwards received further greater Sums from his Father, and the Certainty 
25 thereof appeared by his own Anſwer, yet thoſe Sums, which were additional Gifts to his Advance- 
ment, being with the Sum mentioned by the Father, brought into Hotch pot, will not bar his Or- 
Flumage Part. Wms's Rep. 342. Hill. 1716. decreed by the Maſter ot the Rolls. Northey v. Strange. 
——— Chan. Prec. 40. pl. 295. Paſch. 1717. Northey v. Burbage, S. C. —— Gilb. Equ. Rep. 136, 
37. S. C. in totidem Verbis. | | | 
re- 5 . 
his 14. By the Cuſtom of London, if a Freeman hath advanced a Child 
ed in his Life-time, aud it appears by his Will, or by any Writing, at 
the the dum advanced is, and that the Sum advanced is leſs than the Cuſtomary 
ant | Share doth amount unto, ſuch Child, ſo advanced, may come in fer a Cu 
be tomar Share, bringing the Sum ſo advanced in Huch. pot; But it it doth 
ane not appear What the Advancement is, then the Advancement is a Bir 
a ot the Cuſtomary Share. The Caſe here was, that the Father of the 


Plaintiff 


* 


tn 
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Plaintiſt and Detendant ½ his HW takes Putice, that he hag advanced 


17. 
177 4. | / "A ö Lt, 143 Aj Pp - , * 5 — ; 
the Plaintiff in his Life-time, by .es ber 300 l. and upwards, and there. tune, 
upon gives her 5 8. only by his Will. And the Queſtion was, whe. have | 
ther this ſhall be taken to be ſuch a certain Sum appearing in Writin dien, 
that ſhe may put it in Hotch- pot, and come in for her Cuſtomary Share ber by 
by Reaſon of the Word (upwards) which, as it was ſaid, made it very vere 
uncertain z but decrecd that this was a certain Sum appearing in Wii. (Ourt 
ting, and he would take it to be 300 | only; and although it was {aid Decd 
that by the Word (upwards) it might be taken to be goo J. or 1008] riage 
the Maſter of the Rolls ſaid, it could not be fo intended here, bur that ore 
it might be intended a little more, and fo little, that the Teſtator did But! 
well know, & De minimis non curat Lex. Note, it was ſuppoſed that W race 
the Word (upwards) was inſerted purpoſely to make it uncertain, wich . 
made it look like a Trick; but if he had taken Notice that he had . 
taken Notice that he had advanced his Daughter, and not ſaid What, tes, 
the had be barred; but here it was decreed, that ſhe ſHlild come in for her be 11 
Share, bringing the zoo l. inte Huch. Het. 2 Ftecin 299, 280. pl 1. Phe! 
Hill. 1704. Bright v. Smith. 10 

S. C. cited 15. It a Freeman 01 London en, ui Boa Tevera) * gol. 
per Ld. C. ney, as paid on Account of: his ters rrlon, e cant tend 

I; la ö 7 2 1 8 Son 2 . 2 . 7 s 1 

. Rep Ward, W1 ue of ail, or - „5 ebe VP: chen. Ver 4 NC 

6 „ n,, e e Chi. 

542, 643. | e | 15.4 

and that laware. Fer! 

though the b ö | „ | | | Goo 
ſame be written by the Free mn. ß ov Sornant, it is as ſufficient as if written by the Free- be 

man himſelf, and ſuch Actvalſcement * be brought into Hotch- pot. | - 352 117g. 645. Wn a Note x. 5 

he Bottom of the Pace nee. It this is warrants JJ .ͤĩͥůun oe wo 70.1. 
added at the Bottom ot the age, 1s (le, If this. is warranted by the Certificate of the Caſe, rf 
which was as follows, [and whicz gde here ro ſhew the Form of ſuch Certificate.] ' „ Dean & | Inj: 

« x' v. Ld. Delaware, May 9. o, In Purſuince of an Order of 16th of December then lai, He) 

1 14 f : it, 18 ; irrer! * 1 — 3 71 MA Een 1 7 7 * 

« jr is certified, that if a Freeman o. the City dies, leaving a Wife and one Daughter married in his "ing 

© Life-time, and ir appears by the Books of ſuch Freeman, that he had paid ſeveral Sums of Mone og 

« in Parr of ich Daughter's Portion unto her Husband, and afterwards ſeveral other Sums, which 8 | 

© onght ro be taken as paid on Account of the Portion, but not expreſsly enter'd in ſuch Freeman's hel 

*© Books as paid in Part of Advancement, or in Part of the Portion, (all which Entries are of the ma 

© Feſtstor's own Hand Writing) and ſuch Sums taken altogether do not amount to a third Part of tio: 

« ſuch Freeman's Eſtate, put together with what he left at his Death, ſu2h Daughter ought not to II. 

« he taken as fully advanced, but in Part advanced only; and in ſuch Caſe, by the Cuſtom of the 14 

„City, ſuch Child and her Husband are to have a Third ot what the Teſtator left at his Death, 

<< without regard of what was received in the Father's Life-time, and without putting what had Da 

« been ſo received to the Eſtate left at his Death.“ Ss 2 | | dit 

Any Land 16. A Freeman of London, who was a Widower, and had ſeveral ih 
«f Inberitance Children, being poſſeſſed of a conſiderable Leaſehold Eſtate, on a H- Fl 
ſettlea oy 5 5 | 28 . 1 {+- 
the Freeman Ch’ Marriage conveys theſe Leaſes in Conſideration of 2000 J. Portion, in je 
wpon his Truſt for himself for Life, Remainder to his Wife for Life, in Lieu and Bat 5 

_ Children, of all Dower, Cuſtomary Eſtate &c. Remainder to the firſt Son of that 9 
ee Marriage, and ſo to every other Son; and inthe Settlement there was an IN 

41 l . ; ö | N £ ins 1 wy 

Advances Agreement, that Truſtees ſhould ſell theſe Leaſes and inveſt the Money in the - 
ment, either Purchaſe of Lands of Inheritance, to be ſettled to the Uſes aforeſaid; but 85 
i Part, or the Husband dying before any Purchaſe made, it was held firſt, that che f 
10 of BUN? Wite was barred from claiming any other Part of the Perſonal Eſtate. b 

* 1 * = . : 5 

rom. in re. Secondly, that the Children by the firſt Venter could have no Right 5 

5 8 1 . 
gard they to thoſe Leafes ; neither would this Settlement prevent the Children of 
ere vet 2vith- the Second Marriage from coming in tor a Share of che Reſt of the 

im the Ci Perſonal Eſtate ; for by the Agreement theſe Leaſes are now to be con- 1 

which c PCTS — 0 . 988 ; 5h as h 7 
only the lidered in Equity, as it a Purchaſe, had been actually made, and the 
pPerſonal Freeman had paid the Money out of his Pocket. Equ. Abr. 153. pl. 8. hy 

Eſtate of cites 2 Vern 665. Mich 1700. [1110] Hancock v. Hancock; | but that | 
the Freeman; js only a ſhort Note of the Cafe.) 
otherwiſe of a | eo Cater , 
Leaſe for Years —— But if Lands of Inheritance are given to a Child in Har of the Orphanage Part, and { 


accepted as ſuch, it will be binding, or at leaſt the Child cannot have Both; Per Jekyl and Gilbert 
Commiſhoners, 2 Wms's Rep 244. Paſch. 1725 Cox v. Belitha. | 


17. A 


= 
os 


lnjants, were leſt to make their FElettiva when they came of Ape, whether 


5 
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1). A Freeman of London married a Widow ot a conſiderable For- Abr. Equ. 
tune, but ſhe had ſeveral Children, and it was agreed, that he was to Caſes 157. 
e 6004. only of her Fortune, and the reſt to be ſettled upon her Chil- OY 5 

| : : | - .Gub: Egqu. 

dien, and in Caſe ſbe ſurvived him fe was to have 6001. to be paid Reo 81. 
her by bis Executors ; accordingly a Deed was executed and the Parties S. C. in to- 
were mentioned to be Citi gens of London. This was decreed by Ld. Har. tidem Ver- 
furt as a Satisfaction of her Cuitomary Part, and took Notice that the“ 
Vecc was expreſsly worded in Conſideration of the Marriage and Mar- 
nage Portion, ſo that he was abſolute Mafter of that 600 J. and there- 

ire this 600 I. muſt be looked upon to come out of his Perſonal Eſtate. 


— 


- 


But as to the Molety of the other Motery (no Iflue being of the Mar- 
riage) there was no Queſtion made, bur the Widow would be intitled 
tot, and an Account was decreed accordingly. And the Maſter of the 
%olls took Notice of the Deed mentioned to be made between the Par- 
ties, Citizens of London, fo that the Cuſtom might be well ſuppoſed to 
be in their View. Ch. Prec. 357. pl. 248. Hifl. 1/11. Whithill v. 
Phelps. | 

8. A Freeman of London having Children by his Firſt Wife, aud being 2 Vern. 605. 
galt to marry again, made a Setticment of ſome Leaſehold Eſtate on his in- pl. ES Hill. 
readed Wife, and the Iive of that Marriage; the Marriage takes Effed. 8. C hens 
the Halsband dies having Iſſue, and a conſtderable Perſonal Kflate, The S. Þ. — 
Children, by their firſt Venter, brought their Bill for an Account of the Ibid. 666. 
Perſonal Eſtate, and inſiſted it wholly belonged to them; and that the 32 1 
Second Wite and her Iſſue ought to be excluded from any Share thereof S. 7e, 

na. oe -- y hare THCTEOL 8. C. but 

by Reaton of the Provition made for them; it was decreed that this Com- that is only 
ryarcon wich his Wife before Marriage bound her, but the Children, being AN. 
ne ö - | 


6 4 a Rs 5 g 1 8 . | a Freeman. 
they would abide by that Proviſion made for i hein by that Settlement, or re- 


aqui that, and come in for their Cuftomary Shares only ; and aiterwards 
on a Rehearſing, what ſhould become of the Cuſtomary Part; it was 
held to tall into the Husband's Share ; and in Caſe no Diſpoſition was 
made thereof by him, it muſt go according to the Statute of Diſtribu- 


tons. G. Equ. Rep. 95. Paſch. 1 Geo. cited in the Cafe of Hancock v. 


Hancock. | 1 
19. Smith was a Freeman of London, and had Iſſue one Child only, a Ms. Rep. 
Daughter, aud gives her 30001, Portion, and marries her to the Plain- Trin. 2 Geo. 
tit! Maggot, and is a Party to the Marriage-Articles, wherein this abe 5 
Sum of 3000 J. is declared to be given to her for her Portion by her Fa- 
ther, the ſaid Smith. A/terwards the ſaid Smith makes his Will, and 
Hel deviſes the Sim of 1000 J. to his ſaid Daughter, and likewiſe gives 
ſeveral Legacies to her Children ; he alſo gives to his Daughter certain 
Lands jor her Life &c. and then follows this Proviſo (viz.) Provided 
if my joid Daughter ſhall not within two Months aſter my Deceaſe, upou 
Requſt to her made by my Executrix, give a good and ſufficient Releale to 
jy Executrix of all her Right and Intereſi to her Cuftomary Share of my 
Hare &c. Then my Will is, that the Legacy to her of 10001. and the 
leveral Legacies aforeſaid to her Children, ſhall be void, and makes his 
Mie (aw Defendant ) his Sole Execcutiix and Reſiduar) Legatee, 

Vine Bill was brought by the Husband and Wife, in Right of the 
Wile, tor her Cuſtomary Share oi the Teſtator's Eſtate. 

lit, It was agreed, where the Portion of the Child appears in certain 
aden the Father's Hand, ſuch Portion ſpall not be taken for a full Ad- 
cinen in the Life-time of the Father, to exclude and bar ſuch Child 
0. her Cuſtomary Share. . 8 | 
2dly, Where a Freeman dies, kavins only one Child, who has had a 
torivon from her Father in his Life- time, ſuch Child fhall not put her Por— 
en in Hotch-pot, but is intitled to her Cuſtomary Share, beſides what 
te had tor her Portion, becauſe where there are more Children than 

, ET „ | ö one, 


r 
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one, ſuch Portion ſhall be put in Hotch-por, only with the Cuſtomary 45 / 
Share belonging to the Children, that all the Children may be equal. i 


d 4 1 
„ 
bade, 


See Lord Delawar's Caſe. | 


3dly, It was reſolved in this Caſe, that the Plaintiff's Wife need only eth 
releaſe her Chattle Legacy, and not the Deviſe of the Lands to her for Life W's 
becauſe the expreſs Condition in the Will doth controul the implied baus 
Condition by the Cuſtom, that ſhe mult renounce all Benefit by che ed 
Will, it the will take Advantage of the Cuſtom in Subverſion of the made 
WIIiI. 15 Fas 


4chly, It the Children, being Infants, ſhall forfeit their Legacies ac. Mi &. : 


cording to the Provito, or not by the Act ot the Mother. This Point MW ider 
Lord Chancellor would not now determine upon this Bill, but faid, it n a 
would be time enough to do that, when they ſhould bring a Bill tor Hasb 
their Legacies ; but as to the other Matters decreed ut ſupra. Per Coy. mine 


per C. MS. Rep. Trin. 2 Geo. Maggot v. Smith. W id | 
20. A Proviſion for a Child on ber Marriage by a Freeman is no Bar made 


to any future Share ſhe might be intitled to by the Cuſtom, any more bo ar 


than it would be to her taking by Deſcent or Deviſe. Cired by Mr. cheir 


2 Vern. ; 
pl. 65. 8. 
but only 

jome ſhort 
Notes of it. 


4 
5 
RY 


Vernon. Ch, Prec. 508. as decreed by Ld. C. Cowper Mich. 17 17. Platt Ectat. 
v. Stanton. it. | 


21. S. brings a Bill for one Third of his Wife's Father's Perſonal 1 ed © 


Eſtate; a Settlement by Agreement &c. was made on the Marriage, unde 
and the Father gave with his Daughter an Eftate, as for her Mar- & coun 
riage Portion &c. By Will, the Father gave a 10001, to his Wife, and iv; W by i 
Tenements (which were his on Leaſes) 20 Truftees in Truſt for the Dauph. tore 
ter's ſeparate Uſe, and made the Wife Executrix. S. being beyond Sea, Odje 
lett the Wife and Children upon the Mother, who maintained them. chin; 
Per Cowper C. itt, An Advancement of a Daughter by a Real Eſtate as V. t 
Her Portion &c. was not an Advancement within the Cuſtom; but if it Wi 
were in Land, the Certainty doth appear, and the Land muſt be ya- be h. 
lued, and brought into Hotch-pot; the Ciſtom has no Relation to an edu 
Aſt ate of Inheritance ; It a Freeman lays our his Money, the Cuſtom is ot t. 
defeated; But if there was any Provition made by Agreement &c. that S tion, 
inſtead of Money as a Portion c. the Father ſhould diminiſh his Perſonal | thou 
 klate by making a Purchaſe, it might be a Lrueſtion how far this would that 
be within the Cuſtom © But Lands dleſcended, or purchaſed, are not. 2dly, exec 


That S. mutt have one Third of the clear Perſonal Eſtate, deducting 
the Widow's Chamber, *“ Paraphernalia, &c. 3dly, That the five 


of this one Third to which the Husband was intitled, tor that the 
Daughter had no Election in this Caſe, She could not chooſe the one 


of the Teſtator. In Caſes of the Cuſtom, the Legatee has an Election, 
Father has under all Events, Ex abundanti, made a Proviſion for the ſepa- 
rate Uſe of his Daughter our ot the Part which the Father had Power 
the Father intended her, the Court ought to lay hold on that which the 
be brought before the Maſter, eſpecially if the Husband's going away 
five Tenements muſt be valued, and every one muſt abate in Proportion. 


6thly, The Wife and Executors muſt have her 1000 l. beſides her 
one Third Part. Mich. 4 Geo. Stanton v. Plat. 3 


count; And as the five Tenements are here given to the Truſtees, it is 
of a diflerent Kind from the Husband's one Third; nor is it to the 


Tenements given to the ſeparate Uſe of the Wife, ſhould not go in part 
Third, becauſe that was in the Power of the Husband, and to his Ac- 


fame Perſon ; fo it can't go in part of Satisfaction within the Meaning 
whether he will renounce his Legacy, or his one Third Part. Here the 
to diſpoſe of. grhly, It the Legacies tall thorr, every one muſt abate 
in Proportion; bur if the Daughter's ſeparate Proviſion tall ſhort, which 
Husband ought to recover when the Account is taken, and it ought to 


were without the Wive's Default. $thly, This Specific Legacy of the 


22, Sit 
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— Sir W. W. in 1718. made his Vll, giving to his Daughter 1000 1, 


and to his Son and Executor, all the reſt of his Eſtate. He declared that 


this Legacy to the Daughter was in Satisfaction of all ſhe could claim Sc. 
under the Cuftom, and ſhe was to dec:are within one Month after his Death 


whether ſhhe would abide by that or not, and the was to releaſe &c. The 
Totaror lived Two Years after this Will, and atter his Death, the 


Daughter marrying within a Fortnight, they were both made acqu aint- 
ed with the WIIl, and the Executor and Son came one Morning, and 
made a Delivery of ſome Plate &c. ſpecifically deviſed, and allo aſ- 


ned an Annuity in the Exchequer, which was given to the Daughter 
Ke. and being asked to execute a Releaſe ſome time was defired tor Con- 
EW jiccration &c. In Mich. Vac. the Queſtion was, on a Plea to the Diſcove- 
ry and Account prayed by a Bill, whether what the Daughter and her 
Hausband had done, did amount to ſuch an Acceptapce as did deter- 
mine their Election, and to exclude them from a Share by the Cuſtom ; 
3 and per Ld. Chancellor the Plea was allowed, becauſe they had not 
made any Election by the Bill to wave the Will, but with a ſaving 
do any further Claim, or Right they might make, 1. e. by amending 
E their Bill, and running the Hazard of the Account of che Per ſonal 
E Fate; lor whether it be more or lefs, they muſt abide by the Event of 
it. He declared that it was the Teſtator's Intention, that it the accept- 


ed of the Legacy, ſhe was to take that in Satisft tion of the wile, 
under the Cuſtom, and that he never intended ſhe thuuld have an Ac- 


3 count of the Perſonal Eſtate. to ſee whether it was her beit way to abide 
by the one or the other, the was to hae no ſuch Liberty and there- 


tore he confined her to a Month's Time to declare herteli, fo that all 


I Objections made from her, being under any Surprize, or having any 


thing miſrepreſented unto her, is our of the Caſe. It is likely Sir W. 
W. thought the Cuſtom very hard, and he had a Mind to tie her 


* 


down; but yet this muſt be a compleat Acceptance by her of all that 


he had unpoſed, but in this Caſe it doth not appear that all was finiſn- 


ech aud cempleated, ſome Things ſhe did accept of, but the executing 


ot the Releaſe was put off, and other Matters, for further Conſidera- 


ton, fo that this was nor a full and entire Acceptance, though he 
thought that if all had been done and accepted of without the Releaſe, 
that was not fo necetlary to be done within ths Month, but might be 
ROWS at any Time. Per Ld. Chancellor. Mich. Vac. 1721. Smith 
v. Withers. 


23. Where a Daughter, who married without the Father's Conſent, 


was alte ru ards advanced in Part, and the Freeman, the Father, had ſet- 
ted joine Leaſehold Eftate to the ſeparate Uſe of the Daughter, the Feme 


Corert, this ought to be brought into Heotch-Por, it being, in the 


ſtricteſt Senſe, an Advancement of the Child pro tanto; 2 Wms's Rep. 
Ih 274 Paſch. 1725. per ſekyl and Gilbert Commiſſioners. Cox 
v. Belitha. „„ 0 VV 

24. A Settlement was on the Wife of a Citizen of Part of the Per- 


ſonal Eflate of the Husband, in Bar and Satisfaction of all her Caim, 
and demand out of his Perſonal Eflate by the Cuſtom or otherwiſe. The 


Husband died inteſtate. The Wile is barred of her Diſtributive Share of 


her Husband's Eitate by the Statute of Diſtributions by Force of the 


Words (or otherwiſe) tor they can extend to nothing elſe; and it was 


laid to be twice ſo adjudged by Cowper C. in the Caſe of Pit. v. Lee, 
and Davila v. Davila ; and decreed accordingly by King C. MS. Rep. 


Mich, 13 Geo. in Canc. Badcock v. Stanhope. 


25. Though a Declaration by a Freeman's Will only, that a Child was 


fully advanced, is not of itſelf ſufficient, yer where the Advancement 


was Forty Tears before the Free-man's Death, ſo that it was difficult to 
prove an Advancement made at that Diſtance of Time, yet a Proof Was 


read that the Dauzhter's Husband had confeſſed he had received above 


1000 . 
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1000 J. Portion with his Wife from the Free-man at his Marriage, d WM /it: 
was ſarisfactory. 2 Wms's Rep. 527, 52%. Lin. 1729. at the RE 207- 
Cleaver v. Spurling. . 2. 

Where a Daughter of a Freeman of London accepts of 2 ms es, 
10,000 J. left her by her Father, who recommended it to her to relea , chat 


Right to her Orphanage Part, which ſhe does releafe accordingly :; it, RR #7 


Orphanage Part be much more than her Legen, though the was ls BR . 
ſhe might ele&t which the pleaſed; yer / he 4:4 ni 4now, he ha, Mot 
Right, firſt, to enquire into the Value of the Perſonal kjFate, and the Hun. ae 


tum of her Orphanage Part, before ſhe wade hen Hdecbton; this is ſo mater ot L 


that it may avoid her Releaſe, 3 Wms's Rep. 316. Trin. 1734. Puſey . I 1 
Desbouvrie. . .. 
27). A. a Freeman of London had Iſſue two Sons, B. C. and br and 
Daughters, D. E. F. and G. He in his Liſe-time gave to B. and C. nf ue 
to D. and E. 15001. a piece, and took ſeveral Receipts in the tolloyin . Ie 
Words, viz. Received of my Father A. 1500 l. which 1 hereby ac WO! 
knowledge to be on Account, and in Part of what he has vive, : WR \ * 
ſhall give unto me his Son [or Daughter] in, or by his laſt Will, 4; 4. 
ter wards A. made his Will thus, viz. And whereas T have hereto{cre 1114 WR , 
to, given, or advanced with my Children B. D. aud E. {omitting C.] i, RR / 
St of 1500 J. a piece, new I do herery in like Manner give and bes © 
undo iuy three other Chilrdren, C. F. and &. the ſeveral Sums of 15001, ; wht 
piece; and then gives the Reſtdue equally ats his Children. The Cu. | Cov 


tom of London being waved on all Sides, the Queition was, whether (. 
ſhould have another 1500 J. upon the later Words of the Will, or 


ſhould be in the ſame Caſe with B. D. and F. they being equally ud. 9285 
vanced by the Father and this ſeeming to be only 2 47//Fake in the Teſtae, 
it was inſiſted that the Receipt could not controul the expreſs ſubſeg 
Sit of the Father, and that the omitting C. ſhould be plainly iatend- 
ed a Difference between them. Bur Ld. C. Talbot decreed the 15921, 
received by C. in A's Lite-time to be a Satisfaction for what A. gave 
him by his Will, and that he thould not have another 15091. upon the 0 
later Words. Caſes in Equ. in Ld. Talbot's Time 71, Paſch. 8 Geo. 1 
2; Upten v. Prince, „ | 80 
| act | 
_ _ iS n 
how 
2 


(B. 7) As to the Children's Part in Caſe of Surviro- AR + 


ramolint the Will, though a Caſe was cited Temp. Eliz. where ic mw 
held, that the Father may deviſe rhe Orphanage Part of the Child, 1. 


ſhip. To whom it ſhall go. Fra 

N bid 

8. C. cited I. IF a Freeman of London dies, leaving ſeveral Orphans, and any 0 | ther 
Wrs's them die under Age, whether this Part is by the Cuſtom to 89 Fat! 
Rep. 318. in to the Survivor? Vernon for the Plainritt argued, that ir did by tte . Ch: 
a Nota of Cuſtom go to the Survivor, and had known a Cale where one married bro! 
ore. a Orphan, and made a Settlement on her, and the atrer died under Ric 


Age; her Fortune went to her lurviving Brothers and Sitters, and her 
Husband could not have it ; It was admitred by rhe Court and Coualel, 
that the Father's Will in this Caſe (he gave it the Survivors) did obe- 
rate nothing, becauſe they did not claim under him ; but by the Cuftot Pa. 


he die within Age, ſo that it be not to the Prejudice of another Orphan. 
Afterwards 5th 1702, the Recorder certifyed the Cuſtom 
to be, that if the Orphan Son dies before 21, his Share ſurvives; and Fs 
Female dies unmarried, and within the Ae of 21, her Share [ou 

| | IREWI) 


1 
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letoiſc, and the Orphan cannot give it away by Will. Chan. Prec. 
207. pl. 167. Mich. 1702, Jaſſon v. Eſſington. 
2. If there be a Widow and two Daughters, and one of the Daughters 
dies, her Orphanage Part thall wholly ſurvive to her Siſter, and 
chat even after a Divi/zon and Partition made between them; but if the 
Frther's Legatory Part was deviſed to the Daughters, that is under the Di- 
ion of the Statute as a Legacy, and mutt be diſtributed between the 
Mother and the ſurviving Daughter accordingly ; This Difference was 
W ::kcn and agreed by the Court. Chan. Prec. 372. Trin. 1713. in Caſe | 
Of Locies v. Lewen. | | | | | #3 
. Freeman left at his Death a Wife and ſeveral Children, one of the 
Children died ſeven Years old, It was agreed, that Share ſhould ſurvive, 
and that ir was not ſubject to the Statute of Diſtributions, but Quere, 
wherher it ſurvived to the Mother, as well as Brothers and Sitters ? 1 
The Orphanage Part is not due till 21, fo that an Orphan cannot diſpoſe | 
of it ſooner. Mich. 7 Geo. Canc. Maſter of the Rolls. Knipe v. 
Vale. © ; „ 
4. Deviſe of Lands to Truſtees in Fee, in Truſt within /ix Years after 
the Teſtator' s Death, to raiſe and pay 15001. to his Daughter A. A. dies 
within the fix Years; the 151. ſhall go to her Adminiſtrator, here being 
no certain Time limited when, hut only the ultimate Time, within 
which it ſhall be raiſed. 3 Wms's Rep. 119. pl. 27. Hill. 1731. 
Cowper v. Scot, & al. e 
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( B. 8) Of Bringing into Hotch-pot. 


1. A N Orphan who was advanced with 2001. being the %%, Child, 

is not to bring it into Hotch-pot. 2 Vern. 629. cites 1 
Inc. 1, Wood: v. Fettyplace. = — 

2. Sum of Money given by a Freeman of London to a Daughter, if 
act o4ven as a Marriage-Portion, or in purſuance of a Marriage- Agreement 
is no Advancement, As Monies given at Chriſtenings and Lyings-1a ; but 
however muſt be caft into Hotch- pot. Vern. R. 61. Mich. 34 Car. 

2. Jenks y Holſord. 1 : „ | 

3. Hereſs has Lands given her in Frank-marriage ; Thoſe muſt be 

cait into Hotch- pot; Otherwiſe of Lands convey'd or given to her 

by her Father, or other Anceſtor after the Marriage, Per Counſel, 

Ibid. | | 95 
4. Where an Heir or Co- heir had a Real Eſtate ſettled on him by the Fa- Chan. Cats 
er, it is out of the Cuſtom of the City of London, and though the 30). S. C. f 
Father ſhould after declare the ſame to be a full Advancement for ſuch but S. P. 2 
Child, yer, it is no Bar to his Orphanage Part, neither is it to be does not av- 


wrought into Hotch-por. Vern. R. 216, Hill, 1683, Civil 8 


Rep. 141. 
S. C. but 
8. P. does not appear. 


5. Where a Child is marry'd with the Father's Conſent, and there But if the 
I a Portion given in Marriage, ſuch Child is debarr'd from claiming any Sum cerran 
Benefit Ot i x : f U by Wrie: mention'd 
cneht of the Orphanage Part, unleſs the Father thall by Writing un- by the Fa-. 
der his Hand and Seal, not only declare that ſuch Child was not fully ther, ;s leſs 
advanc'd, but likewiſe mention in certain, how much the Portion given _ her 
\ 4 . ; . . | I : | i | 
in Marriage did amount unto, that fo it may appear what Sum is to be 2 
brought into Hotch- pot. Vern. 216. Hill. 1683. Civil v. Rich. amount to, g 
Ty | | | | | this will let | | 
her into her Share by the Cuſtom, 2 Vern R. 630. Hill. 1708. cites Turner v. Longland.— For | 
| II i | | otherwiſe 


＋ 


having f : i i | kat 
nd e Sc. And it a Man marries his Daughter, and gives her a Portion, it he 
ſaid Parties does not take any Notice of it in his Will, this wail be a ſufficient Advance. 


Learned in 
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otherwiſe it ſhall be intended a full and compleat Advancement. 2 Wrs's Rep. 527. Tri 

by the Maſter of the Rolls. Cleaver v. Spurling. . | 


— 


* 1729, 


2 Vern. 274 6. Money to be brought into Hotch-potch by an Orphan, ſhall be 


S. C cited.— f | | int 
Tbia wor brought into the Orphanage Part only, and not into the Perſonal Eſtate 


Mich. 1692. in general, fo as the Widow to come in for Part of it. Vern, 34, 


S. C & S. P. Mich. 1685. Becktord v. Beckford. 


—2 Chan. . 8 1 
Rep. 3 59. S. C. 2 Vern. 454. Mich. 1717. Stanton v. Platt. S. P. 


2 Chan. 5. Money given by a Freeman of London, to be laid out in Land and 
1 117. ſettled on his eldeſt Son for Lite, Remainder to his firſt and other Sons 
1 in Tail, ſhall not be reckoned any Part of his Advancement, and be 
brought into the Hotch-porch, Vern. R. 345. Mich. 1685. Annand 
v. Honey wood. | Eo „ 
See Equ. 8. Upon a Reference to the Recorder of London, by Ld. Chan- 


Abr. 155- cellor, to certify what is the Cuſtom in London, concerning the 


5 TOY Advancement of Children by their Fathers &c. which would ex- 


the S. C. the clude them from having Shares ot the Perſonal Eſtates of their Fathers 
Certificate atter their Death ; Serjeant Lovell Recorder of London, certified the 


recited Ver- Cuſtom to be thus, viz. It the Father gives to the Child 1 500 l. and 


batim, vis. 


We the La Yig Will declares, that he has advanced him, aud afterwards dies, the 


Mayor and Ch11d ſhall have no Part of the Re/idue ot the Perional Eſtate of his Father. 
Aldermen of But if he had ſaid by his Will, that he had given 1500 J. (which was q 


the City of 7 ficjent Advancement) yet, upon putting it in Hotch-potch after the Death 


London, 


of his Father, he ſpall have his Share of the Perſonal Ejtate of his Fathy 


a erg ment, and the thall have no Share of her Father's Perſonal Eſtate atter 
*- <4 i» his Death. Ex relatione m'ri Selby. Note, Mr. Cheſhire was alſo pre- 
the Law, do ſent in Chancery, when Mr. Recorder made this Certificate; but he 


| humbly cer- did not entirely agree with Mr. Selby about the Certificate Ut ſupra, | 


Hy yow Ld, Raym, Rep. 484 Trin. 11 W. 3. Chaſe v. Box. 


that by the Laws and Cuſtoms of the City, if any Freeman's Child, Male or Female be married in 
the Life-time of his or her Father, by his Content, and not fully advanced to his or her full Part or 
Portion of his or her Father's Perſonal or Cuſtomary Eſtate, as he ſhall be worth at the Time of his 


Deceaſe, then every ſuch Freeman's Child fo Married as aforeſaid, ſhall be excluded and debarred 


from having any other Part or Portion of his or her ſaid Father's Perſonal or Cuſtomary Eſtate, to be 


had at the Time of his Deceaſe, except ſuch Father by his laſt Will and Teſtament, or ſome other 


Writing by him written, and ſigned with his Name or Mark, ſhall declare or expreſs the Value of 


ſuch Advancement; and then every ſuch Child, after the Deceaſe of his or her ſaid F ather, produc- 
ing ſuch Will or other Writiug, and bringing ſuch Portion ſo had of his or her Father, or the Value 
thereof into Hotch-porch, ſhall have as much as will make up the ſame a full Child's Part or Portion 


of the Cuſtomary Eſtate, his or her ſaid Father had at the Time of his Deceaſe ; notwithſtanding ſuch 


_ Father ſhall, by any Writing under his Hand and Seal, declare luch Child was by him fully ad- 


vanced. 


2 Vern, 234. 9. If a Free-man has one Child only, which has receivꝰd ſome Portion 


Trin. 1691. from his Father, and the Father dies, leaving this Child and 4 
Fane v. 


| Bence. S. P. Wite, the Child ſhall have his full Orphan's Part, without any Regard 


agreed. to what he has already receiv'd, for that Advancement in Part is only 


S. P. to be brought into Hotch- potch with Children, and not with others; 


Ibid. 629. Per Sir Edward Northey. 2 Sal k. 426. 


Hill. 1708. 


Dean & Ux' v. Lord Delaware, 8. P. | - Ibid. 754. Mich. 1914. Senn i v. Platt S. P.— 
S. P adjudged after ſolemn Debate. 2 Wms's Rep. 527. Trin. 1729. by the Maſter of the Rolls 


Cleaver v. Spurling. oo 


10. If any Child has any Thing by the Will more than the reſt, which is 


. declared as a Satisfaction for her Advancement, it the will claim the Bene - 


fit of the Cuſtom, the muſt wave this; Per Ld. Cowper. Hill. Vac. 
5 An. | 


11. 4 
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the Clauſe was raſed out, and the Will re-publiſhed, and a new Bond 


| give 


Jbeld, chat this Bond muſt be 
Tm to a further Share. Ch. Prec. 269. Mich. 1708. Hedges v. N v. 


; Hed ges. 


- 


Zuſtoms of London. 2 in 


l. A Free-man of London willing to preter two Daughters beyond Gilb. Equ, 


bequeathed to them a Bond of 3oool. Atterwards by Advice $2 * 


— —— 


— 
— 


others, 
tidem Ver- 


4 in the Name of F. B. in Truſt for the two a. eo _ Ld. Cowper bis 
rought into Hotch-pot to intitle 2 Vern. 615. 


oor, 8. . 
but contains 
only ſhort 


| | Notes thereof. Though in this Caſe ſome of the other Children had given Receipts, but knew 
| nothing of their Equitable Right; Ld. K. Cowper declared, that this was but Evidence, and that he 


12. A. on his Son B's Marriage with C. covenanted in Caſe of a ſe- S. C. cited 
cond Marriage 70 pay the firſt don by the firſt Wife 500 l. There was a2 hey R. 
don and ſeveral Children beſides, of the firſt Marriage; Per Cur. the 15 8 
Heir mult bring in the 500 l. into a Hoteh- potch, though in Nature of Caſe of 


1 Purchaſor under a Marriage Settlement. 2 Vern, 638. Hill. 1708. Blandy v. 


Phiney v. Phiney. | | 255 1 | | Widmore. 
13. Bill by the Plaintiff as onh Child of her Father, a Free- man of MS. Rep 


London, for her Share of her Father's Eſtate, according to the Cuſtom Irin. 2 


| of the City of London. The Caſe was, the Plaintiff at ſeveral Times had Geo. in 


rceiv'd ſeveral Sums of her Father in his Life-time, and her Father tranſg Canc. Stan- 


ill to the Defendants Re. 
Quere, It the Plaintiff ſhall put the Money given her by her Fa- 

ther in his Lifetime into Hotch-potch, with the Reſidue of the Teſ- 

tator's Eſtate, or whether ſhe ſhall retain the Money ſo given to her by 


her Father, and have a Moiety of the Reſidue of her Father's Perſonal 


{itare, (being an only Child, and the Te/ator having no Wife) accord- 
ing to the Cuitom, 5 . . 
Mr. Vernon for the Plaintiff, inſiſted, that the Plaintiff is intitled 
to a Moiety of her Father's Perſonal Eſtate by the Cuſtom, without 
putting in Horch-potch, what was given her by her Father in his Life- 
time, the being an only Child, and not fully advanced by her Father in 
BL GoEoGGGEEon _ 5 
He cited the Caſe of Turner v. Jennings, lately in this Court, 


| where it was reſolv'd, that a Child of a Free- man of London ſhall not 


put in Hotch-potch What was given to her by her Father in his Lite- 
time, and unleſs there be other Children, and ſo it was reſolv'd in 


Chancery, in the Caſe of Ołan v. Lord Delawere, that an only Child 
hall not put in Hotch- potch where there is a Widow, but ſhall have 
her Cuſtomary Share belides What her Father gave her in his Lifetime. 
[ithe Child be fully ad vanc'd in the Father's Life-time, the Father 
may diſpoſe of all his Eſtate by Will; So if the Father marries his 
Daughter in his Life-rime, and declares her fully ad vanc'd, without 
expreſſing what Sum he gave with her in Marriage, this is a full Ad- 
vancement by the Cuſtom, though not ſo in reality, and will bar her 
ot her Caſtomary Share, but it the certainty of the Sum appears ſo giv- 
en in advancement of the Child, and it falls ſhort of her Proportion of 
ber Father's Eſtate, then it ſhall be put into Hotch-potch, and ſhe ſhall 
have her Cuttomary Share. Declaration of a full Advancement by the 
tart is not a Bar ot the Cuſtomary Share in no Cale but that ot 
arriage, i | 
Aa 3 of London bas ten Children, and fully advances nine of 
them in his Life-time, the tenth Child ſhall have the whole Cuſtomary Share 
belonging to the Children. It it appears that an only Child has re- 
ivd from his Father in his Life-time, as much as his Cuſtomary Share 


«Hunts to, this ſhall be taken as a full Satisfaction of his * * 
| | | | 4 arts, PG 


«01d, notwith{tanding, let them into their Right, though orherwile, if there had been a Receipt 
under Seal. MS. Rep. | : | 7 
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rd 117004. Bairk-Stock in Truſt for himPelf, in order to diſpoſe of it by his ne Nori: 
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Cuſtoms of London. 


taken in Part of her Cuſtomary Share, or whether ſhe thould hare 
Moiety of her Father's Eſtate over and beſides what he had given hy 
in his Lifetime, there being no other Child. Curia Aviſare vult. M. 


to each Child one ſeventh of his Perſonal Eſtate ; one of the Children 9% 


by the Act, the Cuſtomary Part hall go wholly to the Adminiſtrator, 25 


Chancery. 2 Freem. Rep. 85. pl. 94 cites it as reſol ved by Lord 
. Keeper North. Hill. 1682. Anon. | 


a Mioiety of his Eſtate to his Wife ; adjudged, that the Widow ſhould 


MS. Reo. 
Tin. 1 Geo. 
in Canc. 
Readſhaw v. 


Duck, & al", 


Cur. Mourning deviſed by the Will, muſt come out of the Legatory 


Maſters to ſtate a Caſe, and ſend it to the Recorder of the City of 


ſtated a Cale as follows (viz.) Thomas Anderſon, a Freeman of London, 
by his Will directed, that an Inventory ſtould be taken of his Perſonal 
Eſtate by his Executors, and that Barbara, his IWife, fold have her 


follows (vis ) 40 l. to ſaid Hannah, 40 J. in jmall Legacies, 200 l. 4 


1 Rn £1 5 

Share, but if it fall never ſo little Mort thereof, then it ſhall be taken g 
Gifi trom the Father, and the Child fhall have his whole Cuſtom 
Share, without any Regard to it. | | 
Note, Tracy J. who fat for Ld. Chancellor, order'd an Account f 
be taken what Money the Plaintiff had receiv'd trom her Father in his 
Lite-time, and on what Account, and reterv'd the Contideration, (yh. 
ther Money given to her by her Father in his Lifetime, ſhould h 


Rep. Trin. 3 Geo. in Canc. Stanley v. Smith and Norcliff, 
14. A. having ſeven Children makes an Executcr in Truft, and deu, 


in his Life-time, and one of the fix ſurviving Children has been advance; 0 
the Father in his Lifetime; yet this Child ſhall take his tull Share of th; 
ſeventh Part, without bringing, what he had before received, into Hatch. 
potch. 3 Wms's Rep. 124. Hill. 1731. Cowper v. Scot, & al. 


111 


(B. 9) As to the Legatory Part, or Dead-Man's Share, 
whereof he may diſpole as he pleales. 


HAT the Cuſtomary Part, belonging to the Adminiſgrator of a Ci. 
tigen of London dying Inteſtate, is not within the AG of Diſtribu- 
tion of Inteſtate's Eſtates; becauſe the Cuſtom of London being fared | 


1 


it did before; and ſo it hath been reſolved ar Common Law, and in 


2. An Inhabitant of the Province of York made a Will, and deviſed 


have three Fourths. 2 Vern. 111. Mich. 1689. cites the Caſe of North 
v. North. : we 

3. Where a Citizen of London, by Will, had geviſed yoo. fir 
Mourning, the Queſtion was, whether this oo l. ſhould come out of 
the whole Eſtate, or only out of the Legatory Part? For it was inſiſted, 
if there had been no Direction to the Will, or if the Will had only 
directed, that the Expences of the Funeral ihould not exceed ſuch a 
Sum, there the Deduction muſt have been our of the whole Eſtate. Per 


Part, and not to leſſen the Orphanage and Cuſtomary Share. 2 Vern: 
240. Mich. 1691. Deakins v. Buckley. „ = 
4. Upon hearing this Cauſe, the Lord Chancellor ordered one of the 


London, to certify to the Court the Cuſtom of the City. The Maſter 


Widow*s Chamber, and after tis Debts and Funeral Charges paid, gave ber 
a Third Part of his Perſonal Eſtate, another Third Part he gave equally 
among ft his Children Fuliaua, Hannah, Foſeph and William, and fan, 
who died in the Teſtator's Life-time, and remaining Third Part he gave 45 


Piece to the ſaid Foſeph, William and Fane, and the Overplus (if any) 1 
| | | ua 
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dues — — — 


his Executors (viz.) % his Sons at the Age of 21 Years, and to is 
Dag Hiters at the Age cf 21 Tears, or Marriage. nd if the Third Part 
ot his Perſonal Eſtate in his Diſpoſe ſhould, by bad Debts or Accidents, 
tall oft, and act be ſufficient to pay all his ſaid Legacies, he will'd each 
of the (ard Legatees ſhoul bear ſuch Loſs (whatever it amounted to) 772 


, 8 | 3 \ } 

* Proportion according to their Legacies, and made Duck, Chandler, Sa- | 4 
aue! Greenhill, and Thomas Greenhill, Executors; Duck, Chandler, | | 
and Thomas Greenhill, only proved the Will, and exhibited an Inven- [ 


tory of their Teſtator's Perſonal Eſtate into rhe Chamber of London, 
and enter'd into the uſual Recognizance, and paid Barbara, the Widow, 
and the Plaintiff Readſhaw (who married Juliana) ſeveral Sums on Ac- 
cnt of their Cuſtomary Shares. Thomas Greenhill died, and Duck 
nig taken out Adminittration to him, a Bill was exhibited againſt 
Puck and Chandler, the two ſurviving acting Executors, for an Ac- 
count of the Teſtator's Perſonal Eſtate, and to have a Diſtribution 
thereof, according to the Cuſtom and the Will, The Detendant Duck 
(Who was become inſolvent) was indebted 1631. 1s. 10d. as the Bal- 
ſance of his own Account, and 2791. 19 8. received by his Inteſtate 
Thomas Greenhill, out of the Teſtator's Eſtate, making together 4431. 
os. lod. ä | | | . . | 
Cure, Whether, by the ſaid Cuſtom, the Loſs of the ſaid Freeman's 
| Eſtate, by the Inſolvency of his Executors, ought to ve born out of the Tefta- 
e Part of his Eftate only, or out of the whole Perſonal Eſtate only, 
1s well Cnſftomary as Teſtamentar). 55 


The ſame was certified as follows, viz. 


« We the Lord Mayor and Aldermen of the City of London, whoſe 
Names are ſubſcribed, do, in Obedience to the ſaid Order by Wil- = 
© liam Thompſon, Eſq; Recorder of the ſaid City, Ore tenus humbly q 
* certify unto your Lordſhip, That if a Freeman of London dies, | 
„leaving a Widow and Children his Perſonal Eitare (after his Debrs | | 
„paid, and the Cuſtomary Allowances tor his Funeral, and for the | 

Widow's Chamber, being firſt deducted thereout) is, by the Cuſtom 
of rhe ſaid City, to be divided into three Equal Parts, and diſpoſed 
of as follows (viz.) one Third Part thercof belongs to his Widow ; 
another Third Part belongs to his Children unad vanced in his Lite- 
time, and the other Third Part, ſuch Freeman, by his Laſt Will, { 
may deviſe as he pleaſes. But where a Loſs of a Freeman's Ettate 
doth happen by the Inſolvency of his Executors, there is not any 
* Cuitom of the City of London which directs whether ſuch Loſs | 
* ought to be born our of the 'Teſtamentary Part of his Eſtate only, Fs 1 
* or out of his whole Perſonal Eſtate, as well Cuſtomary as Teſtamen- | 
* taly, Pated the 26th Day of April 1715.” This Certificate of the 
Lord Mayor and Aldermen, being ſent to the Lord Chancellor Cowper, 
he, upon hearing Counſel, was of Opinion, that the Widows and Or- 
Pluns of a Freeman of London, are in the Nature of Creditors for two 
Thirds of the Perſonal Eſtate he ſhall die poſſeſs'd of; and that if any 
Loſs happen by the Infolvency of his Executors, ſuch Loſs ought to be 

torn ty the Legatees of a Freeman out of his Teftamentary Part, and the 
2 gb decreed. MS. Rep. Trin. x Geo. in Canc. Readſhaw v. Duck 
C 4 5 n ; : : | | | ; 

5. A Man made his Will, and by it gave all his Eſtate, according tothe 
Catom, having a Wife and Children, viz. two Thirds to his Wife, and one 
Tiird to His Children, with a Deviſe over, Held per Maſter of the 
| Rolls, that though this was not exactly conformable to the Cuſtom, 
Yet his Opinion was, that the Deviſe of one Third to the Children was 


MVSEVM 


OO [SRITANNICYM 
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void; being what the Cuſtom gave, and ſo the Deviſe oer not 2000 ; tha 
as the Wite was to have two Thirds, ſhe ſhall take one Third by the 
Cuſtom, and the other ſhall be the Dead-Man's Part; theſe Proportions 


are to ariſe after a Deduction of the Widow's Chamber, and her Para. 


phernalia, i. e. ſuch Ornaments as ſhe uſually wore about her Body; 
tor though this is not by the Cuſtom, and was at firſt only allowed to 
Citizens of the better Sort, yet it is fit to give the ſame Privilege to all 
Citizens Widows, Maſter of the Rolls. Trin. Vac. 1718. 

6 It a Freeman gives a Legacy to his Child, and diſpoſes of his whil; 
Perſonal Hſtate, the Child ſhall not have both the Legacy and the Or. 
phanage Part, even though the Legacy does not exceed the Dead-May'; 
Part; Secus if the Legacy be given expreſsly out of the Teflamentary Pari. 


But in no Cale ſhall the Child be obliged to make his Election, till at. 
ter the Account taken, 3 Wms's Rep. 124. in the Note; cites 4 July 
1718, at the Rolls, Hender v. Roſe. 


5. In this Caſe it was held, that where a Freeman of London made 


his Will, and deviſed Legacies to his Children more than their Orphanage 


Part would amount unto, without taking any Notice whatſoever of the 
Cuſtom, that theſe Legacies ſhall be a Satisfaction of their Orphanage 


Shares, to which they were intitled by the Cuſtom in the Nature of a 


Debt, and that the Legacies ſhall not come out of the Teſtamentary or 
Dead- Man's Part, becauſe it is held in this Court, that they ſhall not 


take both by the Will and the Cuſtom too; but where ſuch Legacies 
are leſs than their Orphanage Shares, Whether they ſhall be Pro tanto in 
Satisfaction he was in great Doubt, and ſent it to the City to certify, 
though he ſeem'd rather to think they ſhould in this Caſe take both, if 


none of the Deviſees in the Will were thereby diſappointed. Equ. Ab. 
160. pl. 5. cites Trin. 17929, at the Rolls, between Nichols and 


Nicholls. 1 


8. A Freeman of London, by his Will, charges 1 500 l. on his Real 
Eſtate for his Daughter, and alſo gives her ISO. out of his Perſoud 
Eſtate. The Daughter would take the 15001. out of the Real Eſtate 
(as that is nor within the Cuſtom) and alſo claim her Orphanage Part; 
But the Court, in regard the 'Teſtator had diſpoſed of all his Real and 
Perſonal Eſtate among his Children, and intended an equal Diviſion, 


would not ſuffer the Child to diſappoint her Father's Will, but c- 


pelled her to abide intirely by the Will, or by the Cuſtom. 3 Wms's Rep. 


123. Hill. 1131. Cowper v. Scot, & al. 


— 


— ä 
q - 8 2 „ * — * , * N : Jon : N * 


(B. 10) Orphan intitled to What; and How ; not- 


withſtanding any Thing done in Fraud of the 


Cuſtom. 


1. X Deed of Gift made to defraud the Plaintiff of her Cuftomary 
Part by the Cuſtom of the City of London was adjudged void. 


Toth. 113. cites 40. Eliz. Topp v. Topp. 


2. A Mortgage made to a Citizen and forfeited to him ſhall be ac- 


counted Part of the Freeman's Eſtate to be diſtributed, and ſhall not 


nard v. Middleton. 1 
3. A Citizen made a Deed of Truſt of a Leaſe to the Uſe of his Will, and 
he having Two Sons and a Daughter, directed by his Will his Ext 


go to the Heir, Toth. 131, 132. cites 7 Car. Aſh v. Wood. and Maß- 


cutor to convey the ſame to the Two Sons. Decreed that the Deel 


. — 4 


—. 
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is contrary to, and againſt the Cuſtom of London, and that the 
Daughter oughr, according to the Cuſtom, to have her Part of the ſaid 
[caſe and Profits thereot, Chan. R 84. 10 Car. 1. Not v. Smithies. 5 
A Freeman of London deviſed, that his Third Part ſhould make the Lev. 228. 
Cuſtomary Part of his Children 500Jl. a Piece, if their Cuſtomary Parts the Reporter 
did not amount to ſo much; and that if, any of them died beſore Twenty As, 
ene, his Part ſhould be divided amongſt the Survivors 3 all of them died It has 
before Twenty-one, except the Plaintiff *'s Wife, her Brother John being the been much 
lat that died, and the Plaintift had received out of the Father's Part, queſtioned, 
as much as made his Wite's Part 500 I. and the Queſtion was, if ſhe CORES 
ſhould be intitled by the W1ll if the ſhould have John's Part; it was Will can 
objected that ſhe ſhould not, for it is not due by the Will, but by any way 
Cuſtom, and ſhe ought to adminiſter to John to make a Title, for the Serate on 
Father had no Power to appoint a Survivor; But per Keeling Ch. J. = e 
though the Father has no Power to diſpoſe the Cuſtomary Part from Formerly it 
his Children, yet he may appoint a Survivor thereof among the Children ſeems to 
themſel ves by his Will; and ſo Serjeant Wild, Recorder of London, eh) been 
faid, it was lately ſo reſolved in Chancery, in a Caſe where he . 
Counſel; and fo Keeling now directed the Jury, who gave the Verdict had a Power 
accordingly for the Plaintiff for the whole. 1 Lev. 227. Mich. ty 10 oppor 


Car. 2. Hammond v. Jones. y Will, 
3 . that if any 


ofhis Children ſhould die within Age, then ſuch Child's Part ſhould go to the ſurviving Child or 
Children. 3 Wms's Rep. 318. in a Note by the Reporter, cites 1 Lev. 227. Hamond v. Jones, ruled 
by Kelyng Ch. J. at Niſi Prius, and ſaid by Wylde, Recorder of London, to have been ſo adjudged 
in Chancery. But latterly it has been admitted to be otherwiſe. _ Os 


5. A Citizen of London cannot deviſe over his Child's Parr to another, S. P. becaaſe 
in Caſe the Child dies under Age. Chan. Caſes 199. Paſch. 23 Car. 2. lt 5 ht a 
pate w ien e e > Poſſibility, 

Mn od To WM: | ls and not a 
| OY Thing veſt 


el in himſelf, Per Maynard Arg. 2 Vent. 341. Mich. 22 Car. 2. ſaid, that it was ſo reſolved in Caſe 


of Dr. Ent v. Adrian. 


6. A Citizen of London being Executor and Reſiduary Legatee dying, 
whether this being but a Legacy, which till Election reſted prima ta- 

cie in the Legaree, not as Legatee, but as Executor, and the firſt Teſ- 
tator's Eſtate, which remains in the Executor, as Executor ſhall not be 
ſubject to the Cuſtom as the Executor's own Eſtate? The Ld. Chan- 

cllar decreed the contray, and ſaid, I will make Election for him, 

Chan. Caſes. 3 10. Hill. 30 and 31 Car. 2. Civil v. Rich, 

J. It a Citizen of London has a Truſt of a Term attending his Inheri-_ 

_ tance, and dies, the Truſt of the Term ball not be ſubject to the Cuſ 
tem of London to be divided between the Wife and Children &c. as 

other Perſonal Eſtate and Chattles ſhall; Per Ld. Chancellor. 2 Freem. 

Rep. 66. pl. 7). Trin. 1681. In Caſe of Tiffin v. Tiffin. 5 
8. Where a Citizen of London dies Iutęſtate, the Third Part of his Skinn. 26. 


Goods belonging by the Cuſtom to his Adminiſtrator is not ſubject to Diſtri- Pl. 2. and 42 


bution by the Stat. 22 Car. 2. cap. 10. for Settlement of Inteſtates Eſtates. [a I we 2 


And it was granted by all, that by the Cuſtom of London the Heir ſhall cordingly, 
have his Share in the Diſtribution ; and Judgment accordingly. 2 Jo. and fays, ir 
204. Paſch. 34 Car. 2. B. K. Percival v. Crip. was after- 


| | wards de- 
creed in Chancery, that the Adminiſtrator's Part was within the Cuſtom, and not liable to a Diſtri- 
bution upon the Statute, and they relied upon this Opinion in B R. and that Trin. 35 Car. 2. where 
im a like Caſe a Suit was in the Spiritual Court for a Diſtribution, a Prohibſtion was granted. 
2 Show. 174 pl. 170. S. C. adjornatur, | ; ELIT 


9. If 
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Path 1689. 
2 Vern. 
98. Clerk 


V. Leather” 


land, re- 
ferred to 


the Re- 
corder to certify. 


man of London. And Ld. Keeper was of Opinion, that it was 10. to 


bid. 323. 
ſays, that 


this Decree 


was after. pain by. B. but no Truſt declared. A. dies, and tome time after B. gare a 
wards at- Declaration, that the Purchaſe was made in Truft for A. This is a good 
firmed in Bar againſt the Widow of A. who claimed a Share of the Money paid 
the Houle of for the Purchaſe, inſiſting that it ought to be looked upon as Part 0! 


Lords. 


Lic. This will ſtand good againſt the Cuſtom. But it he has it in his 


pointment hen in Truſt for the Executors and Adminiſtrators of B. The 


is a Donatio Cauſa Mortis) as the Moiety belonging to the Children, 


Per Cowper C. 2 Vern. R. 612. Trin. 1708. Turner v. Jennings. 


died, leaving Three Children, "The Freeman affians Leaſes in Truſt to ſell 


admitted by Counſel on both Sides; and decreed, per Maſter of the 
Rolls. Wms's Rep. 341. Hill. 1916. Northey v. Strange. 


could not be altered by ſuch ſubſequent Declaration of Truſt; But de- 


9. It Goods are abſolutely given away by a Free-man of London in hi 


Power; as by the keeping of the Deed &c. or if he retains the Poſſeſſicy © 
tc Goods, or any Part of them, this will be a Fraud upon the Cuſtom. 
Per Cur, 2 Vern. 27). Mich. 1692, Hall v. Hall. 


10. A. on Marriage of M. his Daughter to B a Freeman of London 
ſettles a Term for Tears in Truſt, that B. the Husband fhould receive th 
Rents till ſuch Time as V. R. and M. S. ſhould otherwiſe appoint, and 
then to ſuch Perſon as they ſhould appoint, and for Want of ſuch APpoint- 
ment, then for ſuch as B. ſhould by Will appoint, and for N ant of ſuch gy. 


Truſtees made no Appointment, ſo the Queſtion was, whether this Term 
ſhould go according to that Appointment, or be looked upon as Part of By 
Perſonal Eſtate, and ſo go according to. the Cuſtom, he being a Fre. 


be looked upon as Part of B's Perſoual E/tate, becauſe it never was in 
him; but was ſetcied by the Wife's Father, and therefore not ſubject to 
the Cuſtom. Abr. Equ. Caſes 151. Hill. 1502. Grice v. Gooding. 

11. A Freeman of London grants the greateſt Part cf his Peiſing] 
Hſtate in Truſt jor hiniſelf for Life, and then for his Grand-Children by 
his Son, who was dead. A. has no Wile, bur has a Daughter Living, 
Decreed the Deed to be fer aſide (A. unt having entirely diſmiſſed Hine 
of the Eſtate in his Liſe- time, and being made a little betore his Death, 


in this Caſe, there being no Wife, but as to the other ety of which he 
had Power to diſpoſe (as having zu Vi) the Deed will ſtand good; 


9. A Freeman of London had Iſſue a Son and a Daus hter. The Sin 


and pay any Sum not exceeding 1000]. as he ſhould appoinr, and he 
by Deed and Will appointed 500 l. ro his Daughter, and the Reſidue 
to his Grand-Children. Decreed to be fer atide, as to a Moiety, which 
the Daughter by the Cuſtom, as only /arviviag Child, was intitled to, as 
being in Fraud of the Cuſtom. 2 Vern, R. 685. Trin 1512. Turner and 
Ux v. Jenning and Longland. 3 

13. The Children of a Freeman of London, where there is 20 Wit, 
are intitled to a Moiety, the other Moiety being the Dead- man's Part; 


14. A. a Free-man of London purchaſed an Eftate in the Names df B. 
and C. and rhe Conſideration Money was mentioned in the Conveyance to b. 


the Perſonal Eſtate of A. and conſequently that a Righr veſted in her 
by the Cuſtom to a Share of this Money in the Hands of B which 


creed againſt her; However conſidering all Circumſtances, the Coutt 

recommended it to the Heirs or Deviſees of A. to agree to let the Wite 

in tor her Dower of this Truſt Eſtate. Wms's Rep. 321. pl. 82, Ti, 

1716, Per Ld. C. Cowper. Ambroſe v. Ambroſe. TIE 
15. A Leaſehold Eftate deviſed by a Freeman of London to a Truſtee 
for the ſeparate Uſe of his Daughter ſhall not be taken as Part of het 
Orphanage Part, but out of the Legatory Part; but it Legatory Part be 
| | 8585 | not 
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n lui cient, the Legatees mu 
Mich. 1717. Stanton v. Plat. | | ; 
16. A Freeman having a Wife and one Child (inter al) deviſed the Or- 
phanage Part to the Child, and in Caſe of the Child's Death before Twenty 
be, then to go over to the Teſtator's Father; and it was held that this De- 
ie over was void, for that the Father had nothing to do with the 
Child's Orphanage Part, Which came to him by the Cuſtom, not tro:n 
the Father; and were ſuch Devite over to be good, it would be a 
Prejudice to the Child (Who in Caſe there were but one Child) might 
darlle over ſuch Parc at Fourteen, which would take Ellest, were 
ne Child to die betore Twenty-one, or it he ould die inteſtate and 
.nmarticd, it would go all to the Mother as his next of Kin, and not 
according to the Father's Will; or if the Child marry and die within 
Ace, leaving Iſſue, the Widow and Iſſue would be deſtitute, were ſuch 
Will to be good. 3 Wms's Rep. 319. in a Note at the Bottom cites 
11111, 1913. Biddle v. Biddle. ED | 
in, Covenanting on Marriage by a Freeman to add 15001. of his own 
Money 70 1520 J. of his Wife's to be laid out in Land, and ſettled on 
the Husband and Wife for Lite &c. is not to be looked upon as 
breaking into rhe Cuſtom. For the Freeman might at any Time dur- 
ing his Lite, even in his laſt Sickneſs, have inveſted his Perſonal Eſtate 
7 a Purchaſe of Land, which would defeat the Cuſtom, and ſtand good, 
though rhe Free-man ſhould at the ſame Time have ſaid, that he did 
this oa Purpoſe to defeat the Cuſtom, And this, it the Purchaſe was real, 
001d have held-good to bar the Cuſtom, Per Ld. C. Parker. Wms's 
| Rep. 532. Hill. 1718. Babington v. Greenwood. | e 
18. A Freeman having no Wife and only one Daughter, deviſed all his 
Perſonal Eftate to his Daughter, who was married, tor her own ſeparate 
Uſe, and was enjoyed accordingly. The Husband died. The Repre- 
natives of the Husband are nt intitled to ſuch Part as was the Dangh- 
ter's Cuftomary Share, but the whole belongs oo the Wife, Trin. 5 Geo. 
Merriweather v. Heſter. 


—  — 


ſt abate in Proportion. 2 Vern. R. y54. 


19. A Freeman of London, before Marriage, compounds with his Wife Wrms's Rep. 
for her Cuſtomary Part. The Free-man dies, leaving Children and the 644 ina 
Widow; The Queftion was, whether the Husband or the Children uy ka 
ſhould have the Benefit, ſo as that the Husband might by this Means c of ine 
diſpoſe of TWO Third Parts, ſcilicer his own Third Teſtamentary Share page ſays, 
and his Wife's, or that his Children would be entitled to a full Halt- that in the 
part, as if the Wile were actually dead? Ld. C Parker declared his Sale of 
Opinion in Favour of the Husband's Right, but with a Salvo as to the ren v. 
Certificate, which might be made (if Occalton ſhould be) by the Lord heard at the 
Mayor and Aldermen by Mouth of their Recorder. See Wms's Rep. Rolls Hill. 


634.70 647. Paſch. 1923. Blunden v. Barker. „ 
D. B. There is a Note at the End of the Caſe that the Parties came gerved, that 
a » . . e! 3 
to an Agreement, ſo that theſe Points were never certified. 


on this Point 

| „ | | | | Precedents 
had been both <vays, though the moſt ſolemn ones had been againſt the Children' having the Benefit of 
the Compeſition, to which the Court inclined without then determining it. But ſays, that afterwards, 
u the Caſe of Puley v. Sit Edward Desbouverie, heard july 1734 Ld. C. Talbot taking No- 
tice of tne contrary Determinations made by the Court 1n rhis Poinr, ſaid it had of late been ſettled, 
tit it ſhould in ſuch Caſe be taken “ as if there was no Wife, and conſequently that the Husband 
ſhould have cue Molety, and the Children the other. And ſays, that the like was held by [.d. C. 


inks june 18. and February 3. 1737. in the Caſes of Medcalf v. Jos, and Morris v. Bur- 
tow, © | | | 


* Wms's Rep. 644. cites S. P. decreed July 8. 1714. in Caſe of Rawlinſon v. Rawlinſon, ——— 
d, C. cited accordingly. 10 Mod. 455. | | 


5 1 
bis Point was adjudged at the Rolls after ſolemn Debate. 2 Wms's Rep. 324. Trin. 1929. 
aver v. Spurling. 1 | | | 
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. Cuſtoms of London. 


The Editor 20. A Mortgage ſhall be paid out of the Perſonal Eſtate in Preferon, 
ar the Bot- to the Cuſtomary, or Orphanage Part by the Cuſtom of London: 
tom of the Arg. ſaid to have been {o determined ; and the ſame Was admitted 


e by Ld. C. King, becauſe the Cuſtom ot London cannot take Place till 


termin'd by after the Debts paid. 2 Wms's Rep. 335. Hill. 1725. in the Cafe vj 


Ld C Mac- Rider v. Wager. 


clesfield in 


1720 in Caſe of Ball v. Ball. 


21. II. Geo. 1. cap. 18. Seck. 1). It ſball be lawfnl for all Perſons 
who after the 1ſt of Fune 1125, ſhall become Free of the City, and for al 
who at that Day ſhall be unmarrried, and not have Iſſue by any forme 

Marriage, to diſpoſe of their Perſonal Eſtate. 
22. Sets, 18. If any Perſon who ſhall be free of the City hath agreed, 9 
ſhall agree, by Writing, in Con/aderation of his Marriage or otherwiſe, that 
His Perſonal Eſtate ſhall be diſtributed according to the Cuſtom of the City; ir 
in Caſe any Perſon ſo free ſhall die inteſtate, his Perſonal Eſtate ſhall be ſub. 
Jett to the Cuſtom of the City. „„ 


f : + of "x - —— — _ a 


(C) Foreign Attachment. 


GE : | | | 
| 'T 'p3s is not a good Cuſtom. 21 Ed. 4. 67. 
2. A Creditor of W. A. attaches his Debt in the Hands of M. S. 
who was indebted to the ſaid W. A. and this being removed into B. R 
by Certiorari, a Procedendo was pray'd, but Coke Ch. J. ſaid, that where 


the Party cannot have the like Remedy in B. R. as he may in London, 


upon this Cuſtom of Foreign Attachment it ought to be remanded; 


And Doderidge ſaid, that by way of Barr we often allow ſuch Cuſtoms 
of London, as when a Debt is recover'd there by Force of Foreign At- 
tachment, and afterwards the Debtee of him in whoſe Hands it was at- 


tach'd, brings Action for it, and the Foreign Attachment is pleaded in 


Bar, we ought to allow it; but upon ſuch Cuſtom by way of Origina 
$:it, we cannot do Right to the Party, and therefore the Procedendo 
ought to be granted, and this Cuſtom has very often been pleaded in 
our Books; and this Diverſity was agreed by Coke Ch. J. and a Pro- 
cedendo granted. Roll Rep. 268. pl. 42. Mich. 13. Jac. B. R. 
Croſſe's Caſe, Fu, wn | e 


The Cuſtom 3. It is called Foreign Attachment, becauſe the Debt of any Perſon, 
üs, that the though he lives out of London, may be attached for the Debt of ano- 


Sheriff re- 


zurn, that. ther living in London, to whom he owes it. Arg. Cumb. 109. Paſch. 


be Debtor 1 W. & M. in B. R. Andrewes v. Clerke. 


as nothing 


by <ohich he may be ſummoned, and that he is not found in the City, and that he be demanded at the next 


Court, and then if he does not come, Foreign Atrachment ſhall be awarded ; Arg. Lat. 209. in Caſe of 


Hern v. Stubbers. - | 22 
It lies againſt F oreigners if the Debtor be within the Juriſdiction. Jenk. 139. pl. 84. 


4. It was agreed by all, That a Foreign Attachment in London, is 

| to uo other Purpoſe but to compel an Appearance of the Detendant in the 
Action; For if he appears within a Year and a Day, and puts in Bai/ © 
the Action, the Garnithee is diſcharged, but Without Bail they will 
not accept an Appearance. Carth. 26 Paſch, 1 W. & M. in B. R. 


in Caſe of Andrews v. Clerke. e 
5 (D) Wi 


n > 
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- am 


Cuſtoms of London. 
Ice TIEN 
On; 
ted 
till OS 85 | 
0 1 3 | „„ | | 
| (D) Maat Perſons ſhall be hound by this Cuſtom, and AS 
in the Hands of what Perſon a Debt may be attached. 
ons, . 3 | 
al 1. D. 8 Elt3. 244. 7; TOF T was indebted to Foxcroft, and A. Cro. E 410 
ner 5 indebted to the ſaid Toft; Tott died 1 5 res 
| inteſtate. The Ordinary committed Avminiſtratton, and after For: Sens 
20 croft ſued the Ordinary, and upon his Default che Debt ot A. was (which ſee 
that ee 5 any atter the Adminiſtrator brought Debt infra pea 
3 Of againſt A. Who pleaded the Attachment, and yet the Plaintiff re.“ hk. 
ſub. covered, for that no Action of Debt tay as above rn he Ordi , mlprnee 
naty, nor by the Ordinary againtt A. Oettee of the Jnteſtate, akter and Moud 2 
f the admiration cammitred by any Law; And ſome were of be as in | f 
— Opinion, chat at the Common Law no Action lay againſt the Ordi- A "I | 
nary, but by the Statute of Weſtminſter 2, cap. 19. which is with: $5,557" = 
f 1 Time of Pemorp, and therefore the Cuſtom cannot extend to» contre os | i 
* | | OT | | ee | 5 
| | the Caſe of | 
| Maſters v. Lewis infra. 
2. Co. 5. Snelling 82. b. this laſt Opinion is reſolved not to be Cro. E. 459. 1 | 
| Law, and reſolved, That the Adminiſtration is within another ! ay F = 
8. Cuſtom, to be charged for a Contract, becauſe he was chargeavle & B Coal. | 
R. at Common Law as an Executor by his Admintiſtration; and the ting . Nor- | 
ele Name ot the Charge, ſcilicet, Adminiſtrator is oniy charged by the ton, S. . | 
on, Statute, and yet in Subſtance is all one; And it leems by the *9=98% | 
. | Book, this Cuſtom ts all one with a Foreign Attachment. 53.8. C. . | f 
At- cordingly. —8. C. cited by Coke Ch. J. as adjudged, that an Adminiſtrator 1 a : | 
at- Cuſtom, Quod fuit conceſſum per Doderidge that he ſhall be, but Haughton doubted ot ic. Roll Rep. : | 
1 log, in pl. 21. Mich. 12 Jac. B. K. —— S. C. cited per Cur. 2 Jo. 204. | | 
nal 5 „ 8 Fe _ | 
do 3. It by this Cuſtom a Debt be attached in the Hands of B. B. 
in nay plead it in Bar againſt his Debtee. 21 EDW. 4. 67. RE as 
ro- 4. But when an Attachment is pleaded, the Plaintiff may traverſe Cro E 599 
R. the Cauſe thereot, Icllicet, that the Detendant was not indebted to him pl 4. Para- 
ubo attached ir. Mich. 12 Jac, B. R. by Coke, and by him there pain S. C. 
Mn, ted 1. 40 El. B. B. Pain's Caſe adjudged. Old Entries, and though 
10- Debt in Attachment. 1. Fol. 157. b. But Note, This is upon it ws ob. 
ch. the Cuſtom of London, within the Bear and Day. * 
is not now traverſable becauſe it is recovered in London, Et non diſrationatur within the Year and 
Day, as it might be by the Cuſtom, yet it was neld good per tot, Cur. For whether he was indebred 
uu or not is well iſſuable; For if he was not indebted, then they in London could not attach the Plain- 
. tits Debt by a Foreign Attachment for nothing; And Fenner ſaid, that it was fo ruled 22 & 23 Eliz. 
B. in one Bray's Caſe. - Mo. 703. pl. 99. S. C but S. P. does not appear. ——— 8. C. cited by 
Coke Ch. J. Roll Rep. 106. — Cro. E. $30. pl. 3) Paſch 43 Eliz. C. B. Coke v. Brainforth, ad- 
qadged that the Debt is well traverſable. 1 85 | raining | 
if 3 
rhe 5. A Foreign Attachment lies in London againff Foreigners, if the 
to Del tor be within the FuriſdiGion. Jenk. 139. pl. 84. | 8 
ill 6. A Creditor of W. R. attaches Money in the Hands of the Ordina. 
K. ). Adjudged that it could not be, for a Foreign Attachment cannot 


charge any other Perſon than the Debtor himſelf, which the Ordinary 
. j 


dd 


- 
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— - — 285 | 5 e 
0 | is not, before Goods of the Inteſtate come to his Hands, for 20 Cregiz, 
11 of the Inteſtate can ſue him till he has actual S:ijtn, and before ſuch Sei. 
f / ; el 
ih 1in he has ſo little Intereſt in the Matter, that he can neither releaſe 9. 
1 bring the Action; bur Goods in the Hands of an Hxecutor or Adiminiſtrati 
lh may be attached by a Foreign Attachment, vecauſe they are Debtors ; and 
0 yet by this Means a Debt upon Simple Contract may be paid belore , 
| Debt upon Specialty. 3 Salk. 49. Trin. ) W. 3. B. R. Maſters .. 
| Lewis. 5 5 5 | | 
| . 
il | 2 
el 333 | | 
bi (E) Wut Debt, or Goods, may be attached by the 
| . i RL 
I, Br. Debt, pl. 1. 8 Goods cannot be attached, of which he had no bro. 
| 162, (163.) perty at the Tine ok the Attachment. 17 Ed. 4. 7. b. pr 
Cites 8. C. Clittam. . * \ 
100 | and was a UL am. | | 
| | : | Debt of | 


100 l. by Ford indorſed for Payment of 301. of Allom, and the Defendant pleaded Attachment by g 
Stranger of the Allow upon A Plaint in London, according to che Cuſtom ; but the Court held thi 
| to be no Plea, becauſe it is of arother Thing which was not in Demand; beſides, the Allom cantot 
| be Attachmeut as Goods of the Plaintiff, becauſe he has no Property in them before they are de- 
” hvered. | | | oo 


2. Ik A. be indebted to B. aud J. S. a Stranger, takes by Tort cer- 
tain Goods ot A. as a Treſpaſſer, B. Cannot, by the Custom, attach 
thele Goods in the Hands of J. S. kor the Oebt of A. vecauſe the 
Property is out ot A. at the Time, and only a Right in him. Trin, 
4 Ja. B. B. between Stamere and Amonp, adjuvgedg. 

z Bulſt 243. 3. A Legacy cannot be attached in rhe Hands ot an Executor þy 
244 455 Foreign Attachment, becaule it is uncertam whether, after Debts 
8. C. & S P. puld, the Executor hath Aﬀets to pay it. Mich. 14 Jac. B. B. 
for it maſt between * Page and Lawketon and Davis, per Clitiam reſolved, and a 
be a certain Conſultation granted accordingly after a {Irdhthition to the Ec- 
D ove cleſiaſtical Court, where the Suit was tor a Legacy. Mich. 4 Jac. 
Guan © B. B. between Sarro and Mercial, per Curiam, for that a Legacy 
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Cuſtom; :.-*:; | ; | 
which a Le- is not demandable nor {itable at Common Law, 
ey REESE EEE: 85 | | £ 

5 it any Duty, till all the Debts are paid. - A Legacy is not attachable by Foreign Attach. 
: ment; Per Ld. K. Finch, Chan. Caſes 254. Hill. 26 & 27 Car 2. Chamberlain v. Chamberlain.—— 
| | Noy. 115. 8 P. pet Cur. becauſe it 15 a ſpiritual Duty. Anon, | . 2: 


— 5 nb — — — —— NEL — — — 


Roll Rep. 4. If A. be indebted to B. by Obligation, and B. is indebted by 
105 pl. 21. Contract to H. ànd B. dies, and his Adminiſtrator demands the Debt 
88 Rep. upon the Obligation of A. who promiſes him, that if he will forbear 
of the Cuſ- him for a Month, that he will pay him then, but he does nor pay him 
roms of Accordingly; and after H. brings Debt in London againſt the Admini- 
Lond. 27. ſtrator upon the Cont ract (as he map there by the Cuſtom) the Debt 
„old. due by the Obligation, may be attached in the Hands of the 
: Adminiſtrator ; for nötwithſtanding the Promiſe * broke, yet the 
Debt continued due by the Obligation, and a Recovery upon the 
Obligation, will be a Bar of the Action upon the I Sromiſe, in 
which all ſhould be recovered in Damages. M. 12 Ja, B. B. be 

tween Spinde and Tenant, per Curtam, = — 


3. It 


— 


fo. 


eb 


by q 
| this 


nr. 


e de- 


cer 
tuch 
thi 
Lill. 


T by 
cuts 
+ B. 
108 
Ct 
Jac. 
gat) 


tach 


„ 


d by 
Debt 
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him 
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hp Force Bt Wu ALLY | pl. 46S. 
wn the Cafe againit E tor this Money ; this Foreign Attachment Hz ; 
ball be a 0999 Bar theredt, though the Cuſtom ve to attach Oebts, Jac. 2. B. R. 


JT 
| 


( 
= | 
a 


| 12% 15 Eliz, Rot, 1640. Sir Roger Manwood's Caſe, wherein it was agreed, that De 


5. If 


your 
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: if A. lends to B. 1001. to be repaid by B. upon the Death of his S. C cited 


of * 


Father, and alter the Death of the Father of B. this 1001. is attached Arg. 2 


D 


a Foreign Attachment, and after A. brings an Action 229: 556 


1. 
d * 


. he given, Lecauie this is a Ocbe, and he might have had an 
tan 0f Oeht thereupon, and theretore inalmuch as this was well 


this 15 an Action upon che Cale, in witch Damages only are 


attached, be hail not defeat it by bringing an Actton upon the Caſe 

treit. Tr. 11 Car. B. K. between 97 Nuholas Hals and Walker, 
Joer Curtain, upon a Demurrer upon a Foreign Attachment in 
ED ct, which is of the Nature of an Attachment in London. 


6. It A. jells certain Stockings to B. UPON a Contract, tor which 


| 7 is to give 1ol. to A. and it he ſells the Stockings again betore 
| cut alter, that he ſhall give 2 d. more for every Pair of ſald Stock: 
ums; the 101. 18 atrachable by Foreign Attachment, becauſe an 


con of Debt lies tor it, but the 2d. tor every Pair of Stockings is 


0 
202 


102 uttachable, becauſe this reſts only in Damages to be recovered by 
| in Action upon the Cafe, and not by Action ot Debt, becauſe it is 
biade papable upon a Poſſibility only. D. 11 Car. B. R. between 


%, aud Hawkins, per Curtain, upon a Demurrer, where an 


W (1 upon the Cale was brought ior the 19 l. only, and the Fo- 


teign Attachment pleaded in Bar; but the Judgment was given 
againſt the Oetendant tor the milpleading the Foreign Attachment. 
Intratur, . 11 Car. Not. 78. blit per Curtain, it had been a 


dees Bar, ik it Had been well pieaded. 


7. Money paid to the Sheriff of Exeter, in ſatisfaction of an Execution 
in Delt not attachable in his Hands. Le. 264. pl. 353. 19 Eliz. B. R. 


Anon. | | 


9. A Man may have Money in his Hands which is attachable, though 


| it be no Debt; As if he has Money to keep, or it he finds the Money of 
the Debtor, - Admitted.” Cro. E. 1/2. pl. 13. Hill. 32 Eliz. B. R. 


9. A Debt of Record as upon d Fudgment &c. cannot be attached by 


the Cuſtom of London, and ſays, that fo it was holden in the Caſe of 
| Stir John Zarrot, in C. B. And was it faid by Cook, that ſuch a 


Debt could not be alligned upon the Statute of Bankrupts. 3 Le. 240. 
pl. 333. Trin, 32 Eliz. in the Exchequer.” Sir Walter Waller's 
to. A Man indebted in Arrearages upon an Tajtiu! computaverunt, in 
certain, and promiſed to pay it at a certain Day, but did not, 
at afterwards it was attach'd in London by the Cuſtom &c. In a 
ny Action brought for the Arrearages in B. R. it was adjudg'd a 
good Far. Arg. Roll Rep. 105. cites Mich. 37 & 38 Eliz. B. R. 
Wandiitone v. Humphrey. _ ” : 
11, Wherher a Debt upon a Recignigance may be attach'd in Lon- D. 82. b. 
don. Toth. 115. cites 38 Eliz. Skeggs v. Smith. | Marg pl 72. 
| cites Mich, 
: h | A Eren ed, bt upon a Re- 
Og irance might: be attach'd; but cites 31 Eliz. Gurle's Caſe, wherein it was held, that Debt 
upon a Statute Herchant cannot be attached. 5 . | 


12. Part of a Debt may be arrach'd by the Cuſtom of London; Per Ow 2. cites 
Warburton J. Godb. 196. pl. 282. Trin. 10 Jac. C. B. . 415 
il. 37. pl. . Paſch. 19 Car. 2 B. R. in Caſe of Robins v. Standa rd the Court held, thit if there 
had been an Attachment of 20 J. out of the Debt of 50 J. it ſcems the Defendant may plead this Re- 
cord of the Attachment in London in Bar Pro tanto. „ 


13. Attachment in London of a Debt in Middleſex, is good. 2 Show, 
907. Cites Mich. 19 Car. 2. B. R. Mallum v. Herne. 
. Mm m 14. An 
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2 ä 


731. pl. 20. | : . 
acdjornatur. And Ibid. 741. pl. 42. adjudged 


there ought ö | - f 5 
to be three them proceed according to the Cuitom at their Peril. If there be no 


Cagpias s and ſuch Cuſtom, they that are aggrieved may take their Remedy at Con. 


fnventus 


36 Car. 2. 
B. R. Anon. 


Lev: 306 14. An Executor ſubmitted to an Award, and the Arbitrators a warde 
Horſey v. that the Plaintiff ſhould deliver to the Defendant certain Goods, and tha 
Turges, 5. A han FE J. this M f 

38. the Defendant ſhould pay to the 'Xecurcr 35041. this Money is not attach. 
udged, _—— able in his Hands by any Crediror of his Teſtaror, it being not a Deb 
2 Keb. 716 que to the Teſtator tempore mortis ſuæ, and ſo not attachable as th 
pl. 110 Teſtator's Debt. Vent. 111. Hill. 22 & 23 Car. 2. Hoxſam 7 
S. C. adjPr- Purges. . De 


natur. And 


S. C. cited Arg. 2 Lutw. 985. 


15. A. is indebted to B. B. is indebted to C. and D. A at B's Be 
queſt gives a Note to C. for the Money due from A. to B. atterwards A. let 
DV. attach the Money as due to D. from B. and on that Attachment h. 
got a Verdict, and Judgment. Decreed the Money to C. and that Þ, 
might take his Remedy at Law, and ſhould aſſign his Judgment tg 

the Six Clerk &c. in Truſt for A. to reimburſe him the Money. Fin, 
R. 235. Mich. 27 Car. 2. Corderoy v. Carpenter, & al'. 


Freem. Rep. 16. On Debt brought in London againſt the Hambrough Company, and 


207 pt SOT they not appearing upon Summons, and a Nihil returned, an Attac. 
pontiac rer was granted of Debts owing to the Company in the Hands of 14 ſoy 
Company, 47 Perſons, Per Cur. We are not Judges of the Cuſtoms of London; 


S P. accord- nor do we take upon us to determine, whether a Debt owing to a Cor. 


ingly, _— poration be within the Cuſtom of Foreign Attachment or not. "This 
Cem to be we judge and agree in, that it is not unreaſonable that a Corporation's 


1 Debt thould be attached. It we had judged the Cuſtom unreaſouzble, 


Corporation We could and would have retained the Cauſe; For we can over-rule 
3 Cuſtom, though it be one of the Cuſtoms of London, that are confirm. 
tachable, ed by Act of Parliament, if it be againit natural Reaſon, but becaule in 
becauſe <«- » : ; „ * 3 " 8 eg 
this Cuſtom we find no ſuch Thing, we will return the Caule, Let 


a Nonelt mon Law. We do not dread the Conſequences ot it. Ir does bur tend 


returned do the advancement ot Juſtice; and accordingly a Procedendo was | 


ccc. 2 granted per North Ch. J. Windham and Ellis. (abſente Atkins.) Mod, 


Show: 374-212. pl. . Falch. 28 Car: 2. C. B. npany' 
Kee. Tria Caſe. Be Me SO. 8 "as  M C. B. Hambrough Company's 


17. A. ow'd B. 2000 l. A. borrow'd 20001. of P. to pay B. which 
Sum A. was to receive of C. being the Purchaſe Money of Lands in 
Somerſetſhire ſold to D. but before A. receiv'd any of the Money, he 
paid the 2000 1. Debt to B. Atterwards upon executing the Conveyance 
by A. to D. he could not pay down ready Money, but gave A. tub 
Bonds of loo. each, to be paid in half a Year. A. delivered theſe Bonds 
to P. which A. by P's Direction, affigned to MH. tn the Uſe of D. Aſter- 
wards Ld. H. attach this Money in the Hands of D. for ſo much du: 9. 
A. to him. M. having an Intereſt in the Bonds by the Aſſignment, fe. 
tus'd to transfer that Intereſt to P. the Plaintilt, whereupon P. by Bill 
pray'd Relief againſt this Attachment, and to have the Money, and fot 
M. to transfer his Intereſt in the Truſt of the ſaid Bonds &c. Decreed, 
that D. pay the Money to P. and P. upon Payment, to deliver up the 
Bonds to D. to be cancelled, and a perpetual Injuuction againſt Ld. H, 
and B. to ftay Proceedings on the Attachment, or other Proceedings at 
Law tor the Money on the Bonds, and M. to transfer his Incerelt © 
the Plaintiff. Fin. Rep. 299. Paſch. 29 Car. 2. Perrier v. Ld. Hil 
litax, & al. | | 1 | | x 
18. If A. is indebted to B. who is indebted to C. and B. affigns '" 
Debt of A. to C. in Satisfaction of his Debt; now the Debt due from 4. 
is become the Right and Property of C, and B. hath nothing * 1 
cv 
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_ for C. and therefore it c% t not to be attached for any Debt of B. 
1nd upon the ſpecial Matter thewed, the Lord Mayor ought to. vive 

| Reliet; Per Cur. 2. Jo. 222, 223. Mich. 34 Car. 2. Lewis v. 

Walls: -- _ | 

19. Foreign Attachment hos not of any Thing that ſounds merely in 

Damages, us Covenant &c. It hes not really ot a Debt contracted ont of... 


9 


be Vuriſdlict ion, and in Brown's Cale there was pleaded a Cuſtom, in 


© ” 
* 


Fxerer tor Foreign Attachments of any Debt, and do not ſay accru- 

ing within the City, and fo naught, and ſo adjudg'd by the Lord Hale. 

2 Show. 3/3. pl. 359. Trin. 36 Car. 2. B. R. Anon. OS 
20. It was always the Cuſtom in London to attach Debts upon Bz/1s For the 

Exchange, and Gold{mith's Note &c. if the Goldſmith that gave the 8 ebt always 


5 5 Pans | lows th 
Note, or the Perſon, to whom the Bill is directed, lives within the City, Perlon of - 


without any reſpect had to the Place where the Debt was contracted, the Debtor, 
(arch. 26. Paſch. 1 W. & M. in B R. in Caſe of Andrews v. Clerke Ibid. — 


| | | | Comb, 109. 
5. C. but not clearly S. P. ——— Show. 9. Clerke v. Andrews, S. C. but S. P. does not appear. 


21. The Arbitrators made an award tht IW. R. fbould pay fo much Mo- Ld Raym. 
ny on the 2d Day of Fanuary (he having given a Bond to perform the Rep. 636. 
Award) that was attached on the iſt of January, and the Money a- S, C. that 


| the Forei 
warded was taken upod that Attachment on the 2d of January. And FP a 


per Holt Ch. J. this would have been a good Plea in an Action of Debt iſſued the 
brought upon the Award, but not to an Action of Debt brought upon ſame Day 
the Bond of Submiſſion, becauſe the Bond is forfeited; and when a Bond ON the 
is forteited, it is not the Money in the Condition, but the Money in the Wr dy 
| Bond itſelf which is attached. 3 Salk. 49. Hill. 13 W. B. R. Ingram the Award, 
v. Bernard. | and that by 
8 | „ 5 for „„ ie 
thereof they attach'd the Money in his hands, the Day after which, was the Day after that the Mo- 
ney was payable, by the Award. Exception was taken, becauſe, when the Money was pleaded to be 
attach'd, the Day of Payment by the Award (which is now Parcel ot the Condition of the Bond) was 
pad, and the Bond forfeited, and fo the Penalty of the Bond was due, and not the Money awarded, 
and therefore that ought to be attach'd and not the other; It was anſwered, That the Attachment 
was awarded on the very Day, though not executed till the Day after, and that it was their Cuſtom to 
attach Denarios in Manibus, and not the Penalty. The Court held the Plea ill. And Holt Ch. I 
added, that if the Attatchment had been executed before the Bond had been forfeired, it had been 
well; but though it was attach'd, yet, until it was executed, the Defendant might pay the Money to 
whom he would, and therefore not paying it according to the Award, he forfeited his Bond; And 
Judgment accordingly for the Plaintiff, | | 


(F) Foreign Attachment! 
At what Time. . 
In what Caſes it may be. 


. IF a Bai recovers Debr or Damages in B. R. this Debt cannot 7 Cs. . 
after he attached in London; for the Jnferior Court cannot Ke, „ 
attach a Debt in a Superior Court, dk. 32. El. B. R. between Boyer. 
* Kery and Bowyer, per Curtam; and Tr. 32 El. after adzudged,s. C. which 
and there is cited + r John Parret's Caſe to be adjudged ac- w e 
| EE | the Deten- 
Cordinglp. 5 | daunt reco- 
vered againſt the Plaintiff, and a Debt in B. R. and was indebted to the Plaintiff in another Debt 
- Which he attach'd in his own Hands in London, and thereupon Tag 5 Audita Querela; but held 


clearly, that it did not lie; for this Inferior Court cannot fetch this Debt out of B. K. and it is not 
attachable. — 


+ Le, 29. pl. 3 5. Trin. 27 Eliz. B. R. Flood v. Perrot 8. C. adjudged, that a Duty which ac- 
225 3 | | crues 


Mich. 41 & 


brought of 
the Judg- 


* — 


228 Cuſtoms of London. 
crues by matter of Record, cannot be atrach'd by the Cuſtom of London. -Cro. E. 29 pl. . 
cites 8. C. adindg'd,— — 3 Le. 240. pl. 333. cites S. C. as ſo held.— Cro. E 186. pl. 9. cit 


S. C. adjudg'd. 


2. After an Iſſue in an Action of Debt in B. R. the Debt for Which 
the Action is brought, cannot be attached in London for the Cayr 
atoreſatd. M. 31. 32 El. B. N. the Caſe of Henner and Sam 5 
cited to be adjudged, = | | 


Cro E. 157. 3. So after Imparlance ta an Action of Deht in B. R. the Debt 


pl. Bete“ cannot be attached in London for the Caute aforelatd, G. 31. 
dent pleud. Th B. R. between Balington and Babing ton, udjudged per Cutiam. 
ed a Foreign 8 | 

Attachment in London after Appearance, and pending the Action; but after Adviſement it wis ry! 
to be no good Plea, but no Cauſe was ſhewn, and the Defendant had a Day to plea perempth 
or a Nihil dicit to be entred. —— — 3 Le. 232 pl. 316. S. C. adjudg'd no Piea after Imparlancęe. _! 
The Garniſhee cannot plead to the Juriſdiction after Imparlance ; For it is in Admimon of the [uric 


dition; Per Holt Ch. J. Comb. 109. Paſch. 1 W. & M. in B. R . Andrews and Clerk. 


Show. Clarke v. Andrews. &. C. & S. P. and Prohibition denied. Cärth. 25. 8. C. & 8 8 
and Prohibition denied. | . 


Debt upon 4. Tf a Writ ol Debt returnable in Banco be purchaſed beſote the 
= Bill ob Attachment, it cannot, by the Cuſtom, be attached. M. 5 Ja. be 


car Sg tween Ar/on and Procter. 


pleaded a 5 ; | VE : SL 1 
Foretgn Attachment in London, which was made whilſt the Suit was depending in C. B. and bey: 


he had any Notice of the Suit, it was the Opinion of the Court, that whilſt the Suit is depending, 
Sew. 


it cannot be meddled with by any other, for it is quaſi in Cuſtcdia legis, and the Queen's Court isn. 
tereſted therein, and therefore the Attachment is not good. Cro E. 691, pl. 28. Trin. 41 Elis 
C. B. Humphrey v. Barnes. | | OY | | I | 


F. But otherwiſe it is, if the Yrit or Debt be purchaſed after 

Ep: the Attachment by Covin with an Antedate. S. 5 Ja. Se 
Toid. 712, 6. A. is indebted to B. and C. is indebted to A and B. brings Dit in 
713 pl 36. B R. againſt A. Pending this Action, B. may affirm a Plaiut in Linden 
agaluſt A. tor the ſame Debt &c. and attach the Debt in the Hands of 


B. R. the C. For though a Debt in London, tor which there is a Suit depending 


Error B. R. may notwithitanding, according to Cuitom, attach the Lebt of 
the Party; For the Debt in Olieſtion in B R. is not touched by this A. 
ment, and tac hment. Cro. E. 593, pi. 34. Mich. 39, & 40. Eliz. R. R. Leiyknor v, 
S. P. affir m' d Huntley. 8 | © OP | | 2 


S C. and in in B. R. cannot be attached, yer he that hath brought an Action in 


there by 


three juſtices, (abſente Gawdy) but it being a! ſo moved for Error, tliat the Cuſtom alleged war, thit 
the Plaintiff ſhould iwear his Debt, whereas the Record is, that. it is {worn by another, wi was the 
Plaintiff's Attorney, it was held incurable, and the Judgment was reverſed. — S. C. cited by 


Crooke. Roll Rep. 105. pl. 21. Mich. 12 Jac. B. K. 


. W. was arreſted by Latitat for 10001. on a Bond. The Moy 
was brought into Court; but before the Return of the Writ, an Attach: 
ment iſſued in London againſt W. tor divers Sums; it was moved, that 
the Money might be taken out of the Court to faristy the Plaintiff, be 
cauſe B. R. had the Priority of Suit, but the Court made a Rule to have 
it examined, and that if it appear'd he was a Debtor to thoſe in London, 
before he became indebted to the Plaintiſt, that the Money fhall remain 
in Court ſubject to the Payment of their Debts, and that the Court 
{ould not be made a Means to ſtrip others of their juſt Debts; And by 
Williams J. In Caſe of Priority of Suit B. R. has always had the Pri- 
vledge and Juriſdiction, and ſo it has been oftentimes ad judged. Bultt. 

217. Trin. 10 Jac. Ingram v. Sir Ed. Waterhouſe ' ; 
8. There canot be a Cuſtom tor a Foreign Attachment, before there 
is ſome Default in the Defendant, Vent. 236. Hill. 24 & 25 Car. 2 

B. R. Anon. FFF 
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p 
brrachment 3 Per Ld. Chancellor. 2 Chan. Caſes 233, 234. Mich. 29 


| Car. 2 Anon, 


beca | 
it laid to be ſecundum Conſuetudinem Curiæ it will be a Bar. 2 Show. 


Cuſtoms of London. 


„ If a Suit be hegun in B. R. or C. B. &c. &c. no Foreign Attachment 


4 Debt &c ſhall prevent the Fudgment of that Court, nor ſhall it 
event the Judgment of this Court &c. and therefore I confirm the De- 
'ce made, and ſet aſide the Proceedings and Judgment on the Foreign 


10. Bull of Middleſex prevents an Attachment as much as an Original, 
:1fe it is in Lieu of one, and it is the Foundation of the Suit, and 


374. pl. 359. Trin. 36 Car. 2. B. R. Anon. | 
II. A fadgment was ſet aſide as irregular, and the Money paid into 


de Hands of the Defendant's Attorney; before he could carry it away, 
it was attached at the Suit of A. on an Action entered in the Counter. 


per Holt Ch. J. let the Plaiptiff in the Action in the Counter attend; 


| Tis a Trick. Cumb. 427. Trin. 9. W. 3. B. R. Hayes v. Bar- 


| naby. 
* 


8 E oreign Attachment 


At what Time it may be. Fol. 55; 


. N Obligee before the Debt is due by Obligation, cannot, by 


the Cuitom, attach a Debt for it, becaule he cannot affirm 


tant tor the firſt Debt veiore it is due, Tr. 32 El. B. KR. be⸗ 


een Dalton and Selby, agreed. 


2 But if B. is indebted to A. and C. is bound to B. but the Day of 1 1 8 
4 Sk 


iy went is not yet come, A, may attach this Debt in the Hands or bed accord. | 
Ci. before it is due to B. Tr. 32 El. B. R. between Da/ton and Selby, ingly, per 


(2d that the Cuſtom of Landon is fo, But the Court ſald, this 18 cor. Cur 

nat laudable nor to be alloweg. „„ . 
% where the Money was attached before it was due, but the Judgment of the Attachment was 
not tilh after it was held cicarly void; becaule it was gor due when attach'd. | 


2 But in ſüch Cale, it it he pleaded, that ſuch Debt was attached Noy 68. 
hy the Tutom. betore the Debt was due by rhe Condition of the 39 E's 
N ; : 2 | ＋ 8 9805 | « 3 i hk 8 Rot. 
Obngation, it ought to be ſpecially pleaded, that, by the Cuſtom, ſuch 161 Mi. 
Debt ini be attached before the Day of Payment by the Condition Bf nors v. Bo 


tie Ditgation. Mich. 10 Car. B. R. between Adler an Clapper, her, S. ? 


pr Curiam, upon a Demurrer where the Cuſtom was alleged ge 
erally, as rhe 2427 is in other Caſes for Debts then due, and there- 
fore the Court inclined it was not good. Intratur, Pich. 19 Rot. 
26. till, 10 Car, this being moved again, the Court was ot the 
lane Opinton. 1 8 : E 
3. Tf A lends Money to B. to be repaid upon the Death of the Fa- 
ther of B. and aiter, an Action is brought by C. againſt A. and afrer, 
WY? Father of B. dies; the Money due by B. ro A. may alter be at- 
tached in the Hands ot B. though it Was not due at the Time of the 
Plane commenced againſt A. tnaſinuch as it became due before the 
Vime that, by the Cuſtom, Proceſs is to be granted againſt him to Whom 
he is indebted, ſor as Mr. Danvers has alter'd ir] © in whoſe Hands it is 
arched”. Trin. 11 Car. B. R. between Sir Nicyolas Halls and 
ker, per Curtam, upon a Demurrer upon a Foreign attach: 
itt in Exeter, which is all one with an Attachment in Lan. 


Nn 1 5 


A ne —— —— 
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230 . Cuitoms of London. 


Jo 426.pl. 5. A Debt may be attached, by the Cuitoin, betore it is due, 4, 
EET — bctore it is due judgment cannot be given upan ths Attachment. 
D. sz b that he ſhall have Or łetain it in Satisfaction Of his Oebt demande 
pl. 42. Marg. before it is due; for thereby there ſhould be an Execution of this 

fays, that Debt attached beiore it becomes due, WICH cannot be. for by the 
e e Judgment it is put in Execution preſently, Tr. 14 Car. B. 7, 
Pendentre between Fierſe and Calcott, ddjudged upon à Demurrer. Intratur 
Placito was Mich. 13 Car. Rot. 473: Blit note, it was objecked on the other 
twice ruled Side, that this was a good CTuſtom, becauſe the Judgment is not 
0 that the Debt attached ſhall be paid preſently, but only that he that 
"Mich. 31 & 18 1D latntiff, ſhall have it in Satiskaction of his Oebt pretently, but 
. do be patd when it becomes due. 9 5 : To 
al rin, | 
41 Eliz, in C. B. and there vouch'd in the Judgment, Paſch. 43 Eliz. C. B. Rot, 2421. Powell arg 
Mallow v. Davis of Briftol. „ | | 

Foreign Attachment of a Debt cannot be before the Day is come D. 82. b. Marg. pl. 92. cites Paſth, 
27 Eliz B. K. Skipwith's Cafe. — S. P. per Cur. Cro. E. 713. pl. 36. Mich. 41 & 42 Eliz. B. R. 
in Caſe of Leuknor v. Huntley. 5 | | 


— A 


1 


——ũ——P— — 


(H) [Foreign Attachment] Ii what Act ions it may be. 


Jo. 406 1. JN an Action of Debt for Tobacco in the Detinet, a Debt cait- 
Phi SG not be attached within the Tuſtom in Satisfaction theres!, 
that Goods becallſe it does not appear of what Dalue this Tobacco was, ſo that 
may be at- If light appear that the Oebt is but a Satisfaction to the Vallle, 
tach'd upon Which cannot be ſupplied by a PPlea in Bar made in another Action 
1 agalnſt him in whole Hands the Debt was attached. Tr. 14 Cat. 
and that B. R. between Pearſe and Calcor, per Cutiam, adjudged upon Oc 
the Value murrer, Intratur, Micy. 13 Car. Rot. 473. 1 
ought to be „ | 5 | | | 
found before Judgment. | 


. But if the Value of the Tobacco had been averred in the Re- 
. of the Attachment, the Oebt might habe been well attached in 
this Action. In the ſatd Cale of 17% and Calcot OL Denied. 


— 


(I) How the Proceedinzs may be in the Foreign 


Attachment. 
406. pl. I. Xx DERE the Cuſtom is to fwear the Debt it 1s no good 
7's C. a. Cuſtom tf it be alleged, that the Jfatntiif ſwore his Debt 


gree® as, to be trite, by himſelf, or by his Attorney, for his Attorney on 
Cording y. fear it to be à true Debt. Tr. 14 Car. B. B. between Pearſe au 
Calcot, per Curiam, adzüdged upon a Oemurrer, Jiitratur, Mich. 
Br Privi= 2. The Cuſtom of London is, that where the Goods of the Defendant 
lege, pl. 6. are attach'd in other Hands, becauſe the Defendant is returned Nihil ll. 
cites d. C. plaint of Debt, whereby the Plaintiff, upon rhe Circumſtance ol che 


Attachment recovers the Goods attach'd, and has Execution that mT 


* —— Fees gs... Cod. — ——— — _ 
— — — — 


Cuſtoms of 


— — —— —— — 


—— — — —u—U—ä— —— 


5 ——— — 
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— 


"the Deſendaut would diſſolve the Aitachment, he ought to come within a 
Yor, and pul in Surety to anſwer the Action, or, it he cannot find Surety 

8 : 7 . N ＋ | _ 9 
ten to reader his Body to Priſon. Quod Nota, Br. London, pl. 1. cites 

z. A Suit was in Exeter by M again/f H. and the faid H. was returned Le. 321. pl. 
Nil; and it was ſurmiſed that J. the Plaintiff had certain Monies in his $55 0 chil 
Emds due to H. whereupon this Money was attached in T's Hands, 7. & 6 

101 : ; | # 1 x 8 . : ad 
jaded NMI Debt to H. upon which V. demarr'd, and adjudged tor judg'd, and 
him, vecauſe he oug ht to have pleaded, that he owed nothing to H. nor had the Judg- 
% Aland) in his Hands due to H upon which T. brought Error, be- ment reverſ- 
e Ro {4 Pie 5 b 5 ed in Error. 
eaufe it is a good Plea, and the Plaintiff was ro be barred and not to 
recover, and that fo is the common Pleading in London; and the 
]udenient- was reverſed, Cro. E. 172. pl. 13. Hill. 32 Eliz. B. R. 
11018 v. Nicchel. . | NN : 

. L. brought Debt againſt H. who pleaded, that J. in London af- 
fimed a Plaint againſt A. and by the Cuſtom there attached the Debt 
demanded, in the Hands of H. and alleged the Cuſtom, that the Plain- 
ti {ould ſwear the Debt, but the Record 1s, that he Debt was ſworn © 


| ty adrranger; This was held incurable, and ſo a Judgment in C. B. 


was reverſed. Cro. E. 712. pl. 36. Mich. 41 & 42 Eliz. B. R. 
Leuknor v. Huntley. „„ . : : 

5. The (tom is, that if any one is indebted to another, if he will eg 2 
ays, the 


a : | N 5 Debt ought 
Precept ſhall be awarded 7o a Sergeant at Mace, to Sunmon the Defendant, to be 8 85 


and it he return Nihil, viz. that he has nothing within the City by ed on Oath 


, will ſwear his Debt, and put in Bail tor the Goods, that it the Debt 7 


J 8 | 7 | : 2. Hill. 3 
be diſproved within a Year and a Day, or the judgment be revers d, Elis in Cafe 


that he ſhall have Judgment tor the ſaid Goods. Godb 400, 401. of Harwood | 


v. Led. 


pl. 483. Paſch. 3 Car. B. R. Hern v. Stubbs. he 


Pefendant pleaded an Attachment in London, and that he had found Pledges to return the Money if 


it houid be deraigned within a Y ear, and becaule the Pledges were not put in at the Day of the laſt De- 
ant, but at another Day after, it was hoiden no Piea, and Judgment was for the Plaintiff. Mo. 570, 


pl. 779. Hill. 33 Eliz. B. R. Anon, 


6. It was ruled, That if A. brings Debt in London againſt B. and at- 
taches Goods of B. in the Hands of C. from whole Poſſeſſion the Goods are 
net removed; and B. by Certiorari brings the Cauſe into B. R. and puts in 
bail, the Attachment is at an End, and C. ought to deliver the Goods 


to B. which, if he does not, B. may have Trover or Replevia ; but B. 


R. will not compel him to deliver them, becauſe he is 20 Party in 
Court, and all Things are as if there never had been an Attachment. 
12 Mod. 213, Mich. 10 W. 3. Loveridge and Whitrow. 
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"Cuſtoms of London: 


the Notes 


bsp Cuſtom, for an Adminiſtrator is within the Cultom. Mich. 12Jac, 


Ch. J. ac. 


Br. Cufloms, | 4- The Cuſtom of London ts, that it any Plaint be affirmed il 


(K) | Foreign Attachment]. 
Miho ſhall have it, and againſt Whom. 


N oy 1. 1 F A: recovers Debt againſt B. in London, B. may attach thi; 
. ; Debr in his own Hands tor ſo much due to him Palch. 32 El. 
(FY pl. 1. B. B. between * Kerry and Bomger, admitted. Trin. 32 El. B. B. 


5. C.and ſame Cale admitted. Mich. 11 Jac, B. between Lopas and Helmay, 


there. 


Roll Rep. 2. A Debt due to an Adminiſtrator may be attached within the 


per Coke B. R. between Spinke and Tenant, per Curtain, 


cordingly, to which Doderidge J. agreed, but Haughton J. doubted. 


3. Ik in Bar of an Action d Foreign Attachment is pleaded, that the 
Cuſtom is, that if any Man brings his Action againit another tor any 
Debt, and upon a Return made, that he Non ett inventus, & quod ni 
hil unde EC, and thereupon ſurmiſes, that any other is indebred ro the 
Detendanr in ſuch a Sum, and thereupon to pray Proceſs to attach the 
Sum in tis Hands, and to defend, ita quod the Detendant appears to 
anſwer the Plaintiff, and the Serjeant returns that he hath attached him 

to delend the Sum in his Hands, and the Defendant does not appear at 
Four Courts after &C, that Judgment ſhall be to recover it in his 
Hands FC. this is no good Cuſtom, without a Surmiſe that che 
Stranger who is indebred to rhe Plaintiff is within the ſuriſdiction of 
the Court, and the Return of the Serjeant ts not ſuſtictent that he 
haͤth attached him to defend it in his Hands, for perhaps the Set: 
jeant intends that he may attach the Oebt in his Hands, though he 

be not within the Juriſdiction ok the Court, and his Return hill 
not bind the Party, without an actual Surmile thereof by the 
Party himſelk. Trin. 11 Car. B. R. between $r Nichslas Hall 
and Walker, udjudged upon a Oemurrer, where a Foreign Attach 
mient in Exeter was pleaded, which was ail one with the Custom 
dt London, and all Cuſtoms there confirmed by Parliament in the 


Time of Queen Eltzabeth. 


8. a London, betore EC. againſt any Man, and it is returned Nihil, if the 
Barre, pl. 90. Plaintiff Will ſurmiſe, that any Man within the City is Debtor to the 
(Y z.) cites Defendant in any Sum, he ſhall have Garniſhment againſt him for hill 
S. C, to came in to anſwer, ik he be indebted in the Form as the othel 
toms. pl. 5. Vat) auened, and if he comes, and does not deny it, then tis 
cites 8. C. Debt thail be attached in his Hands c. So nate, that the Jain 
tif ought to ſurnuſe, that the other Ban who is indebted to the 
DOctendant is within the City, 22 E. 4. 30 per Starkey, the BY 
corder of London, the Cuſtom fo certiſted. - 

5. Whether the Cuſtom of Foreign Attachment bolds berween 3 
e 
ke 0% G . 6. A Citizen of London was indebted to a. Foreigner upon Bond, and the 
— Bond for Foreigner was indebted to the Ctigen upon a Simple Cantract; the Forcight 
10 l. and died, and upon Oath made by rhe Citizen, that his Debt was a jv! 
G. was Debt, he /evicd a Plaint in London againſt te Executor of the Foreignt! 
| | | all 
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b. pl. 42. Hill. 3 Eliz. Harwood v. Lee. 


belege in the Common Pleas, by Reaſon of an Action there dependin, 
| pcr tot. Cur. The Attachment ought to be diffolved, and the Privilege 


Cul of London, 


— 233 


and upon four De faults recorded, he had Judgment, and then he t- bound to C. 


| -xched the Debt in his own Hands, finding Sureties, that if the Debt <was for 200 |. 


100 diſproved by the Executor within a Year and a Day, or the Fudgment on whiet 


» verſed, that then be ſhould be diſcharged of fo much of the Debt which forfeited, 


tr ed ca the Bond; the Queſtion was, whether this Cuſtom did extend and the faid 


oreigners, as well as to Citizens? It was not reſolved. Dyer. 196. C. in Lon- 
to Foreigners, ed yer. 199 don made 


Attachment 


| | 3 | of the Debt 
© 1c0. in his own Hands for the faid Debt of G. and had Judgment thereupon accordingly, and 


herwards aſſigned this Obligation to the Queen &c. D. 196. b Marg cites Trin. 18 Eliz. Chamber- 
Lin v, Greſham. —— Ibid. cites 43 Eliz. in C. B. that it was ſaid for Law per Cur. that a Man 
e Cuſtom. of London cannot attach a Debt in his own Hands; for that which is in his own 
-4:ds cannot be faid attach'd; And it was ſaid alſo, that the Cuſtom is good only between Citizens, 
and not to extend to Strangers, | | | | | 


Goods wereattach'd in the Hands of the Exeter Carrier, who is then 


& 3 


i» all Goods for which he is anſwerable to others. Le. 189. pl. 268. 
Mich. 31 and 32 Eliz. C. B. Edwards v. Tedbury, 


K. ) Foreign Attachments. Pleadings in General. 


1. F\USTOM of London was in Iſſue, and the Trial thereof there, 
and Exception was taken, that Allowance thereof ought to be 
!lewn of Record; and the Opinion of the Juſtices was, that he is not 
bound to thew, Allowance thereof another time by Record; quod nota, 
27 of Cuſtom there zeeds no Allowance. Br. Cuſtoms, pl. 42. cites 
FE4 30. © 1 VVV 
2. In Debt the Defendant pleaded a Foreign Attachment ; the Plaintiff Mo. o. 
replied, that he was not indebted to the Defendant in any Sum; and this pl. 979. S C. 
was held a good Replication, becauſe tis ifſueable, whecher he was but not S. P 
indebted or not; for it he was not indebted, then he could not be at- 
tached. Cro. E. 598. pl. 4. Hill. 40. Eliz. B. R. Paramour v. Pain. 
3. In Detinue tor Goods Plaintiff declar'd, that he deliver'd them to Godb. goo. 
re. deliver quando requiſitus &c. bur that Deſendant had not delivered pl. 483. 4 
them Licer ſæpius requiſitus &c. Detendant pleaded the Cufton of Fo- ca, Im 
Attachment in London; whereupon they were recovered there againſt Stubbs, S. C. 
tim, Flaintiff demurred; iſt, Becauſe the Cauſe of the Debt, on which adjornatur. 
ihe Aitachment was, is not ſhewn; nor is it averred expreſsly, that there 
Vas 2nup Debt; to which Stone, for the Detendant, replied, that the 
Cauſe of the Debt ſhall not be ſhewn, becauſe it is only Inducement, 
and not traverſable. 2dly, Exception was, that the Cry/tom is, if he 
/wears his Debt to be true &c. but here it is alleged, that he ſwore his 
Helt, but did not ſay, that he ſwore it a true Debt. Stone replied, that 
this hall be intended. zdly, Thar it is at ern that the Debtor was 
within the City at the Time. athly, The Cuſtom is, that if the Sheriff 
Fiurns that the Debtor Nihil habet, by which to be ſummoned, and that he 
 Oaunt be found within the City, and be deiauded at the next Court, that 
then, if he does not come, Foreign Attachment ſhall be awarded; but in 
this Caſe, none of theſe Points were averr'd, viz. that the Sheriff re- 
turnd &c. Stone anſwer'd, that this was true, and therefore the Judg- 
nent is Erroneous, but that we cannot take Advantage of it, being 
Stan gers &c. At length the Court ſeem'd of Opinion againſt Stone 
0-00: a 


6 
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lt all Points; ſed Adjornatur. Lat. 208, 209. ich. 2 Car, Hen; 
1 Stubbers. 3 8 

1 4. A Foreign Attachment, in an Inferior Court, was pleaded in thi, 
[ Manner; (That by Cuſtom Time out of Mind) whoever levieq , 
i Plaint pro aliquo debito againſt another upon Surmiſe ; That a Stran. 
|} | ger was indebted to the Detendant, that Proceſs iſſued forth to attich 
I &c. The Court ſaid, That they need not expreſs that the Debt did an. 
if inira Furiſditfionem ; for perhaps it did not. And yet if an Action be 
| 1 brought in ſuch Caſe, and the Debt be laid to be contracted infra Juri 
i dictionem Curie, if the Defendant will plead to it he may; but he {all 
1 e never be admitted to aſſign for Error in Fact, that the Debt did wife 
f ä extra j uriſdictionem Curiæ. But if he had tendred ſuch a Plea in th, 
i Interior Court upon Oath ; then, if they had refuſed it, it would haue 
iſ been Error. Where fore it is enough in this Caſe to ſay, that a Plaint 


\ | were levied pro aliquo debito intra Juriſdictionem, without averting, 
| 7 that the Debt did ariſe within the Juriſdiction, Vent. 236. Hill, 2 


, ind 25 Car, 2-8. M.Abonk 
| e 5. Debt on a Bond; the Defendant pleads, that the Plaintiff being 
* indebted unto J. S. he made an Attachment of the ſaid Money in his 
Hands; the Plaintiff demurs; two Exceptions were taken, becauſe, | 
Iſt, It does not appear that the Debt aroſe within the Furiſdlictiou. ꝛdly, 

| That rhe Attachment pleaded was made before the Money was papal: ly 
| | | the Bond. It was anſwered as to the firit, that there is a great Dife. 
1 reace where a Man is Plaintiff in an Action, and the Defendant here, whi 
1 das a third Perſon, who is no ways privy, and could not allege, that he 
| 8 that is Plaintiff here, was a Defendant below; and the Precedents are 


| all without it, as may be ſeen in Coke's Entries, Tit. Debt. And as to 
| | 1 the other Matter, it is Debitum in Preſenti, tho' Solvend. in futuro; 
= . and it may be attached before it is payable, though it cannot be con- 
ö | | demned till after. 2 Show. 506. pl. 468. Hill. 2 and 3 Jac. 2. B. R. 
1 | , , . ion dins | „ 
3 Show. 9. 6. In Caſe of a Foreign Attachment, the Garniſhee cannot plead to 
Clarke the Juriſdiction after an Imparlauce; For an Imparlance is an Admiſſion 
v. Andrews, 


S8. C. & of the Juriſdiction ; per Holt Ch, J. Comb. 109. Paſch, 1 W. and 


8 in B. R. Andrews v. Clarke. 
Carth. 25. | 15 | "= 
8. C. & 8. P. 
hows, . 7. Upon a Foreign Attachment the Garniſhee pleaded to the Juri 
* diction of the Sheriff*s Court; but it was over- ruled. Carth. 25. Paſch. 
Andrews, | : I 45 . | 
S. C. argu'd 1 W. and M. in B. R. Andrews v. Clerke. | 5 1 
by the Re e 5 . 5 55 | 5 
Porter for a Prohibition, but ſays, that Dolben was angry, and ſaid, that no Man would have made by 
fuch a Motion but the Reporter himſelf, and wondered that he who had been concerned in the City 17 
ſhould have made ſuch a Motion; But that Holt ſaid, there was Reaſon in it, but the Pleading oft: 
was after Imparlance, and ſo they came too late, it not being pleaded in Time; And a Prohibition Y 
was deniec. | : | : | C 
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Fol. 555. 


Bar of an Action in other Courts. — 


DE Þ the Cuſtom of a Foreign Attachment of London, if A. 

nes B. in London &c. and C. is indebted to B. in the fame 
Süm, and the lald C. is condemned there to A. accarding to the 
Cuſtom, and Judgment given Agatnit him accordingly ; pet it no 
Fxccution be ſued. againſt C. A. may reſort to have Judgment and Exe- 
cution againſt B. his principal Debtor, and B. may ſiie C. for his 
Debt, notwithſtanding the unexecuted Judgment. D. 7 E, 6. $2. 


. by Brook, Recorder of London, this certified to be the Cuſtom 


of LOolidon. + 8 e 

2. In Bar of an Action brought in B. R. if the Defendant pleads a 
Judginent in a Foreign Attachment in Bar, and alleges the Cuſtom to 
be, that if the Plaintiſfł in the Court hath Proceſs againſt the Detendant, 
and upon a nihil returned, makes a Surmiſe that B. is indebted in fo 
much to the Defendant, and upon his Prayer to attach it in his Hands by 


| Proceſs, and he does it accordingly, and if the Defendant makes De- 


fault at Four Courts aſter that, by the Cuſtom, at the laſt of the ſaid 
Four Courts, the Plaintiff may pray Proceſs againſt B. to came in and 
ſew Cauſe wherefore the Judgment ſhould nor be againſt him at the 
next Court after; ann when he comes to apply this Cuſtom to his 
Cale, he ſhews that there were four Octaults, and that at the 
ſourth Octauit the Plea was continued tor ſeveral Courts, and then 
rocels went agaimit B. and then after Judgment againſt him; 
this 18 not warrantable by the Cuſtom, inaſmuch as he thews, by 
the Cuſtom, it ought to be at the next Court atter the four Oc- 
faults. Trin. 11 Car. B. R. between Sr Nicholas Halls and Walker, 
per Curiam upon Demurrer adjudged, = 

z. Debt by J. C. and R. C. upon an Obligation againſt R. D. of 321. g, London, 


| and as to 181. Parcel &c. he pleaded that M. brought Debt in London pl. 9. cites * 


againſt the ſaid R. C. of 181. who was returned Nihil, by which 18 J. S. CG 
Parcel of the 321. was attach'd in the Hands of the Defendant, as the 


Dedt of the ſaid R. C. by the Cuſtom, which is where the Defendant 


has divers Debtors &c. and is returned Nihil, that he ſhall attach it, 

and have Execution & c. See the Pleading of this Foreign Attachment, 
vy the Cuſtom ot London, Libro Intrat. For it is illy pleaded here, 
and becauſe he alleges the Cuſtom to be divers Debtors, and in the ſubſe- 


quent ſhews but one Debtor, therefore per Judicium, the Plaintifi re- 


cover'd, quod Nota, but it was held by the Juſtices, Serjeants, and Ap- 
prentices, that if the Cuſtom had been well pleaded, that this had been 
a good Barr, though the Adt ion be brought by R. and Z. and the Attach- 
ent was made as of Debt due to R. only; For in Debt to two, the one of 
tem may diſcharge it intirely by his Releaſe, Acquittance, or Conu- 
lnce in Court of Record &c. For Bar againſt the one, of all, or of 
Yarcel, is good againſt both; For ſuch Record againſt the one, is as 
Fong p it the one had releaſed, quod nota, Br, Dette. pl. 100. cites 
4. In Debt by A. againſt B. the Defendant ſaid, that F. S. brought pita. Ci. 
Writ of Debt in London againſt A. the now Plaintiff, of 1081. which was tom, pl. 5 
'Turaed Nihil, and he made Default, whereupon after four Defaults recorg- cites S & — 
% J. S. ſurmiſed, that B. the now Defendant was indebted to - the 75 Is. , 2 
ee ” aint, 
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for there is good without the Cuſtom, and rhereiore the Plainriit may 7raverſe the 


Cie but by Party ſhall not avoid it by Plea, but by Writ oft Error, but e contre 


in C B. Br. Barre pl. 90. (92.) cites 22 E. 4. 30. 


if the Cuſ- 
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2 F cy eter ent aig 8 9 9925 o 
by che Name PJaintiff, in the like Sum now in Demand, and pray'd Carniſhment again} 
of Bowler the now Defendant, and had it, and pleaded the Cuſtom ot London f 
5 Foreign Attachment certain; whereupon it was awarded, that J. S. fe. 
Catom cover the Sum againſt this Detendanr, and that he be diſcharge 
ought to be thereof againtt the now Plaintiff, aud that ſuch Recovery and Judg. 
precitely ment ſhall be a Bar againſt the firſt Debtor, as this Plaintiff chen wi; 
bag eie udgment Si Actio. The Plaintiff replied, that there was no fuch Cal. 
thoh tom in London, and thereupon it was wrote to the Mayor and Aldermy 
Judgment to certity the Cuſtom, who certified as above and further viz. that afty 
wi: geen in {udement and Execution had of the Sum attach'd, the Defendant ſpall |, 
3 diſcharged of this Sum againſt the firſt Debtor ; whereupon the Plaintiff de. 
no Occaſion manded Judgmenr, it being now certified in Etiect, that there was 6 
of a Writ of fuch Cuſtom, that Judgment only ſhall bind without Execution. Va. 
Error; tor viſor alleg'd, that this was a Jeotail, and chat No ſuch Cuſtom is ng 
ye Gra Plea, inaſmuch as the Plaintiff does not deny but that fuch Judg nem 
purſued by Was given in London, and conſequently the Record being in Force, he 
the Plead- ſhall be bound by it, and ſhall nor avoid it by Plea, bar ſhall be put to 
ing, the his Writ of Error; And Brian faid, chat he has tailed of his Record here, | 
Judgment And by him and Choke, and Hulley, the Plea of the Recovery is not 


was. void; 


no ſuch Cuſtom, and the rather becauſe it ariſes upon Cuſtom, and not on the 
(cn g Common Law, and divers Cafes put there, that if the Matter had pat. 
ey fic ſed npon Matter at Common Law, and erroneouſly, that in ſuch Caſethe 
tion in ſuch Record is good and pleadable ſo long as it ſtands in Force, and the 


Custom (where it ariſes upon Cuſtom, there he may avoid it by Plea, that No 
85 3 wm o ſuch Cuſtom ; but Catesby and Townſend held e contra. But Brook 
Collins was fays, that the beſt Opinton ſeems againſt them, and cites 21 E. 4. 67, 


tom had been well pleaded, the Judges of C.B ought to allow it for a good Bar; but if B had ſüe! 
Cin London this Judgment would have barr'd him, until it was reverſed by Error in London, be. 
forc the Mayor and Aldermen in the Huſtings. „ Cs 


5. After Debt brought, the Plaiutiſf attached in London a Debt dis ly 
another Man tothe Defendant, and had Judgment to recover; adjudged 1 
good Bar to the Action tor to much. Mio. 598. pl. 820. Paſch. 36 Elu, 
May v. Middleton. 5 

6. Whether an Attachment made of a Debt in London may be plead- | 

ed in Bar of a Scire Facias upon a Recognizance in this Court, it hail 
been over-ruled in Law it cannot. Toth. 115. cites 38 Eliz. Skegy 
v. Smith. N 

J. Debt by an Admiuiſtratrix upon a Bond of 26.1. made to the Inteſtat. 
The Detcndanr pleaded, that he brought Debt of 301. againſt the Plau. 
tiff by the Name of Adminiſtratrix to her Husband in London, and thi 
upon Nihil returned the Debt was attached in his own Hands, It was ud- 
Judged no Plea, becauſe Non conſtat by the Bar that the Debt recovered it 
London was the Teſtator's Debt, but only that ſhe was ſued by the Name of 

Adminiſtrator, which the might be tor her own Debt, and then the li- 
teſtate's Debt cannot be attach'd for her proper Debt, and it is 7 
| ſpewed that the Debt in Leadon was by Specialty, otherwiſe it is not de- 
mandable againtt an Adminiſtrator ; Belides, the Fudzment in Londii 
was, De bouts proprits, which cannot extend to Goods of the Inte- 
tate's. Adjudged. tor the Plaintilt, Cro. E. 843. pl. 25. Trin. 43 
Eliz. C. B. Hedges v. Con 5 
8. Debt upon an Obligation; The Defendant pleads a Foreign At. 
tachment in London, and the Plaintiff demurs, and the Exceptions 
were, firſt, that the Detendanc had attached the Monies in his qu 
Hands by way of Retainer, and ſo the Cuſtom unwarrantable. 2dly; l 
| | | appeale 
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meared that Fudgment Was given in the Mayor's Court, by the Default 
in in whofe Hands the Money was attached; and it appeared that the 
Petendant, which brought the Acton in London, and he in whoſe Hands the 
Attachment was made, and that made Default, was the ſame Perſon; and 
+ js a Contrariety, that the fame Perfon thould appear and not appear, 
»nd a Preſcription tor that is naught ; and rhe Cuitom is in London, 
xc the Recoveror in London ought to had Sureties, that if the Debt 
de diſcharged within a Year and a Day, then to pay the Money, and 
did t appear by the Record that he found Sureties, which was an in- 


curzble Fault and ſo adjudged by the Court. Brownl. 60, Mich. 10 


ac. Hope v. Holman. oy 
g. Debt upon Bond conditioned to pay 50 J. before ſuch a Day; the 2 Keb. 132. 
helendant pleaded the Cuſtom of London of Foreign Attachment, (viz.) Ph. O. S. C. 


1 ee 
that where a Man is indebted to another, and that Debtor hath Money IG: 154 oi 
% to him from one in Londen, that the Creditor may attach it before it 59. S. % 


due to him, and that ſuch a Creditor of the now Plaintiff did attach it was mov'd 


541. in the Defendant's Hands betore it was due to the Plaintiff, and for the De- 


"Ws . | 2822 fendant, 
gave Security, according to the Cuſtom, to repay the Debt, if it ſhould that the 


be difproved within the Year and a Day &c. and that on ſuch a Day Cuſtom of 
(which was after the Day in the Bond) he paid the 50 I. to the Credi- London is 
tor upon a Scire Facias brought againſt him according to the Cuſtom E 8 
&c. and upon a Demurrer it was inſiſted that it is not a good Cuſtom 1 ang 
to attach Money betore it was due; bur adjudged, that it was; tor Debt duc to 
thourh it might be attached as a Debt, it could not be lemed before it was ® Perſon 
dae; ard 10 the Cuſtom was laid. Sid. 327. pl. 7. Paſch. 19. Car, 2. fed, and 
B. K. Robbins v. Standard. en Fig „ 
| | tached, tho? 


rot payable til! after, to which the Court inclined; ſed | adjornatur. —— Ibid. 25 P38. 8.0. all 


ne Court conceived the Cuſtow ſuthcient, and well alleged; and Judgment for the Defendant, Niti, 


. C. cited Arg 2 Show. 106. | 


0. Afſmnpfit by Adminiſtrator upon Indebitatus for 30 J. for Wares, 
fold by the Inteſtate, che Detendant pleaded that after Inteftate's Death, 
wud beſrre Adminiſtration granted, he affirmed a Plaint in London againſt 
the Archbiſpop of Canterbury (to whom the granting the Adminiſtration be— 
%) in Treſpaſs on the Caſe, on Aſſumpfit of the Tnteſtate to the Defen- 
11: {ſor 3o J. mutuo dat” by the Defendant to the Inteftate, and upon Pro- 
5 gainſt the Archbiſhop the Retura was, that Nihil habet nec eſt inven- 
& c. and then ſhewed the Cuſtom of London of Foreign Attachment, 
and char himfelt owed the Inteſtate 30 1. which he had in his Hands, 
ed prayed Attachinent of the ſaid Monies in his Hands according to the ſaid 
(Altem, and alleged the Condition, Proceedings, and Judgment in good 
Form, as uſual in ſuch Caſe, and then concluded Fudgment Si Actio. But 
ic being thewn, that the Cuſtom is alledged, that it the Debtor dies in- 
teſtate, and a Plaint be affirmed againſt the Adminiſtrator, and if Pro- 
«is againſt him be returned, that Nihil habet Nec eſt inventus &c. that 
this Cuſtom is not purſued in the Plaint affirmed againſt the Archbithop, 
and then the Judgment founded upon this Cuſtom is void; Quod ſuit 
concetſum Per tot. Cur. Raymond Abſente. And reſolved that the 
Detendanr's Plea was inſufficient, and that the judgment upon ½ Fo- 
reirn Attachment was not not any Eftoppel to the Plaintiff here, he not being 
a Party thereto. And Judgment for the Plaintift. 2 Jo. 166. Mich. 
33 Car. 2. B. R. Smith v. Ridges. | 
18. If Money be attach*d and paid thereon, and afterwards the Origi- 
act Creditors ſue for the ſame, it the Attachment happens to be ν plead- 
ed, or other wife avoided, the Party mutt pay the Money over again, and 
his no Remedy neither in Law, or Equity. 2 Show. 374. Trin. 36 
Car. 2. B. R. Anon. 3 | 
P.p.p:..; | 11. In 
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11. In Aflumpfit; Evidence was given that the Debt was attached b 
the Cuſtom of London before the Action brought, and Condes 
had there before Plea pleaded. It was urged that this ſhould relate 
to de feat the Action; but it was ruled that if an Attachment and Con. 
demnation be before the Writ purchated, it may be 7iven in Evidence on 
the general Iſſue, becauſe that is an Alteration of the Property before the 
Action brought; bur if the Attachment only be before the Writ pur. 
chaſed, it ought to be pleaded in Abatement of the Writ, and it the 


Condemnat ion be alter the Action commenced and before the Plea plead- 


ed, then it may be pleaded in Bar, but thall not be given in Evidence 
on Non afſſumpſit; for the Property is not altered by the Condeinna. 
tion. Coram Holt Ch. J. in Middleſex, 1 Salk. 280 Paſch. 5 W. z 
Brook v. Smith. | | „ 5 
12. In pleading a foreign Attachment, it muft be that the Defendam 
(in the Action in London) was attached by the Money in the Gar. 
nithee's Hands, and not that the Garniſhee was attached by the ſaid 
Money. Carth. 282. Trin. 5 W. & M. in B. R. Lawrence x 
Atherton. 8 5 SR 5 
13. We cannot take Notice of a judgment upon the Cuſtom of Fo. 


reign Attachment in London, without rhe Cuſtom be /pecially frows : 


8 


Per Holt Ch. J. 12 Mod. 40%. Trin. 12 W. 3. Anon. 


88 


. * — 


— . 


(L. 2) Defendant arreſted. In what Caſes; and when 
EY „%% ĩ V 


135 O 9. Pachallp 68. b. relolved by all the Juſtices aud 
Barons, that atter the Plaint entered in the Book of the 


Porter ot London, and before the Entry thereof in the Court before 
the Sheriff, the Detendant may be arreſted by the Cuſtom of London, 


(2.] 4. By the Cuſtom of London, after the Dlaint entered as in 
the fatd Cale before, or before the Plaint entered, it it be atcerwards 
entered, any Serjeant ex Officio, at the Requeſt of the Plaintiif, may 
arreſt the Defendant ablq; aliquo præcepto Dre tenus vel aliter, and 


this Cuſtom was allowed to be good by all the Juſtices and 


Barons. Co. 9. Machally 67, 69. b. 5 

[3.] 5. By the Cuſtom of London, after a Plaint entered as be— 
fore, the Detendant may be arreſted by his Body, by a Precept in Na- 
of a Capias lit ſupra, before any Summons, ann yet it is allowed to 


be a good Cuſtom by all the Juſtices and Barons, inaſmuch as it 


is eſtabliſhed and confirmed by JIarltament, Co. 9. Machally 65. 
[4.] 6. Co. 9. Machally 69. b. it was objected, that the Cuſtom 
of London ts not good, in chat the Entry of the Plaint, upon which 
the Party was arreſted ut ſupra, was without Form, and [9 fhott 
and obicure, that Opus eſt Jnterprete. But by all the Juſtices and 
Barons the Cuſtom is allowed, for that this was but a ſhort Re 
membrance to draw the Declaration at large afterwards in the 
Court of Pleas, which, by rhe Cuſtom, is ſuffictent to arreſt 


him. 


M) What 


and made a Quære. 


22 
— — 
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(M) What Perſons ſhall be within the Cuſton 
e [Of London in General.) 


FD. s. Snelling 82. b. adjudged, that when the Cuſtom Is Cie. E. ge, 
that 11 rwo Citizens Of London makes a Contract, and that he pl. 21. Trin. 


that ought to pay the Money dies, his Adminiſtrator thall be dhauind to Elis. 


ay it as well * as it it were by Obligation, that this is a good Cu⸗ e 


ſtam, becauſe the Adminiſtrator was chargeable at common Law; 
and by the Statute the Name of Charge is only changed, but C: 3. Snel- | 
the Subſfance remains all one; and reſolved alſo, that the Stran- s  Xor- 


muiniſtrator by a Citizen, ſhall be bound by this Cuſtoin, 2 Noy 
| | | | | 4.045 ad 
8. C cited by Coke Ch. J. as adjudged, that an Adminiſtrator 15 be Wich 


ger, which is no Citizen, after ſuch Debt recovered againſt the Ad- e. 


aged accordingly. 


in a Cuſtom, Quod fuir conceſſum per Doderidge that he ſhall be, but Haughton J. doubted. Rol! 


Rep. 105 pl. 21. Mich. 12 Jac. B. K. S. C. cited per Cur. 2 Jo. 204. 


2. *11 0. 7. 21. cited in D. 8. 9 El. 255. 3. Fitzwilliams, Re- br. Deriſc, 
torder, certified, that by the Cuſtom of London, a Foreigner, as? 4/40. 
well as a Citizen and Freeman of London, may deviſe his Lands , og 


or Tenements in Fee. 5 Y. J. f 10. and + 19. per Brian. which goes 
| | 5 os 35 . or with the 
Land. Fitzh. Cuſtom, pl. J cites S. C. 18S. P. fo that it be to Laymen, as appears 


in the Caſe of John Ernley of Grays-Jnn ; for it ſeems that the Cuſtom is annexed to the Land, 
and not to the Perſon of the Owner. Br. Cuſtoms, pl. 41. cites 5 H. 5. 10. — #itzh, Cuſtom, pl, 
„„ | NE | ED 


+ Br, Deviſe, pl 22. cites S. C. — Fitzh. Cuſtom, pl. 8. cites 8. C, —— ; Bulſt. 16. Doderidg+ 


J. cited 5 H. 7. 10. and 19. 


3. Doctor and Student 21. there is a Cuſtam in London, that Br. Devic, 
Freemen there may, by their Teſta ment enrall'd, deviſe the Lands pl. 22. cn 


ar which they are ſeiled to any, except in Mortmain; but 30 0. 8. $5 7-09. 


S. za. in London a Yan may by Teſtament deviſe to a common !; _”_ 
Perlon, though the Teſtament be not enroll'd. | Ibid. pl. 29. 


Cites 30 U. 
. 


4 5 D. v. 10 and + 19. b. per Brian, none may deviſe to Guilds + Br. Cut 


and Corporations in London, unlefs he be a Citizen and Freeman, toms, bi 42. 
and [then] he may. D. 8. 9 Eltz. 255. 3. intended, that this Oevile e 8. C. 


is to be made to a Corporation within the City only, and not out, Cuſtom, b. 


1 Cites 8. C. 


N | | | t Br. De- 
viſe, pl. 22, cites. S. C, —— Fitzh Cuſtom, pl. 8. cites 8.C. 


5. Vid. D. 8. 9 El. 255. J. Deviſe of Lands in London to Trinity 


College in Cambridge, and by all the Juſfices tis good by the Sta⸗ 


tute of mand 2 9. M. and nothing is laid of the Cuſfom. 


6. Doctor and Student 21. Cirizen and Freeman may Deviſe in h. Cuſtoms, 


Mortmain. 3o Bh. 8. S. 132. And he that makes ſuch Deviſe, % r. 
ought to be a Citizen and Freeman, and oughr co be reſiant. char this: 


| Power in 
London to deviſe in Mortmain was by Grant of 1 E $. —— But though they may deviſe in Mort- 


main, yer they cannot alien in Mortmain. Br. London, pl. 13. cites 24 E. 3. 71. 


J. 45 Ed. 


— — 


mu RY 2 —_ . * 4 


— 


Falter 
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Br Cuſtoms, ». 45 Ed. 3. 26. b. adjudged, that a Citizen not reſiant, raxah). L 
pl. oc or inheritable, cannot debile to St, Mary-Overy in Yortmain ; an 
in the large dhere it is laid, that (0 it had been adjudged berore this Time. 
Edition, and All. 18. adjudged. | 
there cired | | oy : 
as 46 E. 3. 3 which ſhould have been at pl. 8. in that Edition, and pl. 8. there 1s cited as 45 E; 
26 which ſhould be Vice Verſa. | = 
* 3r Cuſtoms, pl. 36. cites 38 Aff, 15, a Man impeached for Mortmain in London ſaid, that th. 
Cuſtom of London ts, that every Citizen may deviſe his Land in London as «<vell in Mortmain as hw 
wiſe, and that overy one Who has Land in Nie in the ſame City is a Citizen, and C. was ſeiſed in Fee and 
was a Citizen, and devis'd &c bur becauſe he did not deny that he was not reſiant in the City, 0 bas. 
able t Scat or Lot, or inherited there by Succeſſion of Deſcent, and is not in the ſame City, and fo no Citi 
zen, and then out of the Caſe of the Cuſtom, therefore it was awarded that the King have the Lani t) 
4* 
Morimain. 


Ur. Coftoms, 8. But there it is agreed by Finchden, that Citizens born and in 
pl 7.cites heriting in London, by way of Heritage or Refſiants, and taxable ty 
5 8 me Scot and Lot, may deviſe in Mortmain Lands of which they are ſeiſ:y 
ted, but no- in Fee. But D. 8, 9 El. 255. 3. cited the 45 E. 3. ta be that ſich 
thing is cited Deviſe cannot be made in Mortmain, unleſs by a Citizen or Fre 


there as favi man; but the Book is contrary, 38 All. 18. agreed. 


by Finch: 


den, and the Word (Demiſe) is mentioned in three ſeveral Places in all the Editions, inſtead of (De. 
vite) and which is the only Word in the Year Book. ——— Br. Mortmain, pl. 35. cites 38 Aff 15 
and 45 E 2 26 and Brooke ſays, Vide that none cen deviſe in Mortmain in London but he that i; ; 
Citi en born, and Inhabiring in Londou ; Quzre inde, & Vide Librum London of their Cuflon;- 
for Brocke ſays, that thoſe Books here do not krow the Truth, as he believes; for it was otherwit 
uſcd in London after this, as it is ſaid, but every Owner may deviſe there to a Layman, but none 
can give in Mortmain there, for this 1s out of the Cuſtom, but may deviſe in Mortmain, | 


Br. London, 9. 30 I). 8. S. 132. Such Teſtament ought to be earoll's 4c 


pl pay proximam Huſftings. mn 

that ſuch Teſtaments are inrolled in London within the Year ; but Brooke makes a Quere, if it be of 
Neceſſity or not. — Br. Office devant &c. pl. 19. cites 8 C. — Br. London, pl. 31. Cites F. 
N. B. 199. that ſuzh Teſtaments ſhall be inrolled before the Mayor in the Huſtings; but Brooke make 
a Quere, if it be of Neceſſity, unleſs where the Deviſe is in Mortmain ; for by ſeveral ir need not 
otherwiſe to be inrolled, | a - „„ | 


10. Doctor and Student 21. puts the Deviſe in Mortmain by 

Teſtament enroll'd, but none ot the other Books makes any 

; Mention thereof, = „ „ 

Fitrh. Cuſ- II. 5 . 7. 19. b. per Brian, this Cuſtom came by Grant of the 
CIteS © C. 6 


The Cuſtom 12. Co. 8. 129. Caſe of the City of London, it is ſaid, that it 
of e London, Citizens and Freemen, by their Cuſfom, may deviſe in 
an was Mortmain, notwithſtanding the Stature of Mortmain be to the con 


deviſe Land trary, for the Cuſtoms are confirmed by Act of Parliament. 


to a Corpora- | | | | | | | 
tion in London; and that a Citizen may deviſe to any Man; and that a Citigen and Freeman may deviſe i 
Mortmain ; Per Fleetwood Recorder of London. Mo. 136 in pl. 280. Prin. 25 Eliz. 


13. D. 28, 29 D. 8. 33. 12. the Cuſtom of London is, that a 
Man may deviſe his purchaſed Lands in Mortmain. 8 


Jenk. 233. 14. 12 El. D. 290. 61. admitted and adjudged, that a Recovery 


pl. 17. cites ſuffered by Baron and Feme, of the Lands of the Feme, is as ffton9 


4 to bind the Right of the Feme-Covert by the Cuſtom of London, 5 


i ee 4 line at Common Law. Vine fuch Cüſtom in Wales 21 El. O. 


Land in 363. 26. 
London is : 
void. Jenk. 231, pl. 2. cites 2 E 4. 19. and 9 H. = 13. 


1 
15. 
iu, 
"1 
{met 
rherel 
Al ſenr. 
16. 
for fl 
'Tenu 
with! 


R. 
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15. . ne Wife of a Merchant in London : may ſue and be ſued by Cuſ- Bulſt. 14. 
ten, becauſe London being the chief Place ot Trade and Merchandiſe, Arg. S. P. 
tis intended, that Merchants cannot be always reſident there, but 
ſemetimes beyond Sea, and in other Places, about their Affairs; and 
therelore ir is reaſonable, that the Wife ſhould {ue and be ſued in the 

lence of her Hausband; Arg. 2 Brownl. 218. cites 39 H. 6. 

16. A Feme Coverc ſhall ſue an Action alone, without her Husband, 

{\r ſhe is a Sole Merchant; alſo they do certity Recognizances Ore 
venus; Per Wray and per Gawdy, a Feme Covert may have an Action 
within the Ciry, but not here. Le 151. pl. 178. Paſch. 31 Eliz. B. 
R. Chamberlain v. Thorp. _ | 
17. Citizens, who are to be di/charged of Priſage of Wines , ought to be 
Cit lens, Freemen, and Commorant, not in a Chamber, but to KeeP a4 
ate, Houſe there; Per Doderidge J. 3 Bulſt. 16. Hill, 12 Jac and bid. 
+3. per Coke Ch. J. 8. of 
19. A Free-Woman of London is with the Charter as to Priſage 3 
ver Doderidae-T. and Coke Ch. J. ſaid, that fo it is for Apprentice in 
London. And that Homo includes both Sexes. And theretore the 
Cuttom of London being, that it a Freeman devite a Legacy to an Or- 
phan, the Execuror mult find Surety to pay it, or be impriſon'd; a Le- 
gacy left by a Free- Woman is within the Cuſtom. Roll. TP 316. 
Hill. 73 128 B. R. Spencer's Caſe, 1 


(N) Caſtons of Things. 8 


* 


that if a Contract he made by two Citizens, and he that ought | pl. 21. Snel- 


#-3 it, as well as if it weereby Obligation. — _ error 


Cur. 
Noy 53 * C. accordingly. 


2. Feme Covert in London, ſole Merchant, /hall have ATicn here with- 
in her Baron. Br. Cuſtoms, pl. 43. cites 1 E. 4, 5. | 
3. Aud Debt againff Pledges lies in London without Sperl. Ibid. 


5 4. So where a Man counts upon a Conceſſ it Solvere oy Cuſtom of Lon- 
on. Ibid. 


55 | = 5 See Feme 
(O) Cuſtoms of London. 5 fole Mer- 
| | chant art 


F me (8). 


any Woman in his Chamber ſuſpiciouſly, g Man may come pl 10. cites 


[0his Chamber with the Beadle of the Ward, and enter dhe Cham and cf 
Wand learch, 2 . 4. 12. b. Conſtables, 

; Br. Treſ- 
paſs, pl. m4 cites S. C. 


agg - It 


O. 5 Snelling 92. admitted by J nogment a good Cuſtom, Cro. E 409. 
to pay the Money dies Inteſtate, his Adminiſtrator mall be bound n 


Toene is d Cuſtom in London, that when a Chanleio keeps Br. Cuſtoms, | 
§. C. &S. E. 


5 . + — 
— — —— ͥ —— — 
— 2 nn * 4 
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Hob. 17. 2. It is no good Cuſtom in London, that if any Perſon dies uit. 
£3 x : in any Pariſh in London, and is carried out of the ariſh to be buried 
Ferrers, in any other Pariſh, if he is buried in the Chancel or otherways, :. 
d. C. adjudg- ſhall pay fo much to the Parſon of the Parith where he died, as he 11,14 
ed. —— have paid if he had been buried there in the Chancel or otherways 
bod, 43.51. ag where he was buried ; for this Cuſtom 1s againſt Realon, thy 
den ].cites he that is not any Pariſhioner, but paſling through the Jartſh je; 
S Casa At an Inn for a Might, ſhould be forced to be buried there, or t 
bad Cuſtom. yay as ik he had been buried there. Hobert's Reports, 238. je. 
tween Top/al and Ferrers. = 


Cott. held 3. The Cuſtom of London is good, that ifa Villein abides in Lon. 


eg: oy 's don fora Year and a Day, that he thall not be taken nor put out hy 
G8 955 the Wit de nativo habendo, nor by any Proceſs thereupon ſſutng, » h, 


London can 6. 32. Alibitatur. 8 I), 6. 3. b. for this 18 not mare than 18 in andi 
not preſcrib« gt Oemeſfn. „„ 

to bind all | 5 | | 
the Realm, but themſelves only; But Godred contra. However, the beſt Opinion was, that the Re. 
turn and Cuſtom was good; For the Abbot of C. preſcribed in Sanctuary to ſave Thieves, and it xs 
admitted that he well might, and therefore a Fortiori may retain Villain or Nief. Br. Cuſtoms, pl. 2; 
cites 5 H. 6. 31,32 and SH. 6 3. ——— Br. London, pl. 6. cites S. C. -——- Mo. 2. pl. 4 Hill. 


12 H.S. the Sheriffs of London's Caſe, S. P. if no Claim is made of him in that Time.“ Bendl, 


2, pl. 2. 8 C. and the Pleadings. 


Br Cuſtoms, 4, By the Cuſtom of London, no Attaint lies for a falſe Verdig 


vl 23. C'S given in London. 7. B. 6. 32. U. 


8 C. 


that the Cuſtom was allowed. 


Cro E. 185. 5. It is a good Cuſtom in London, that the Mayor of London 
N may take Recognizances of any Perſon being of full Age, or Woman 


tion vw, unmmarried, for he is a Judge of Record, and though perhaps the 


that the Debt grew due out of London. Oubitatur, Ur. 32. El. B. B. 


a had hetween Chamberlain and Thorp. 

Ned tO Take | | | Dany | | 
R ecognizances by Cuſtom of all except Infants and Feme Coverts, unleſs upon ſuch certain excepted 
Days, and that this Recognizance was taken before the Mayor there. It was moved in Arreſt of 
Judgment, 1ſt. That the Cuſtom is unreaſonable, viz. to take Recognizances of all Perſons except Feme 
Coverts and Infants, and doth not except Men Non ſanæ Memoriæ; ſed non -llocarur ; for ſuch may 
acknowledge a Recognizance and have no Remedy to avoid them, and therefore they are excepted 
which may. 2dly, That it is not averr'd that the Defendant was not an Infant &c. or that the Day 
upon which it was taken was none of the excepred Days; fed non allocatur; for it ſhall be intended 


if the contrary be not ſhewn by the Defendant ; and fo the Juſtices ſaid the Law is clearly taken at this 


Day upon the Statute of 1 K. 3. to plead a Feoffment by Ceſtuy que Uſe, 3dly, That none can take 
Recognizances but Juſtices ot Record which had Authority by Patent &c. As the Juſtices of the 


Benches, and Juſtices of Peace by Commiſhon, and the Mayor is nor a Judge cf Record but by Cu- 


tom; ſed non allocatur; for the Cuſtom 1s good, and the Cuſtoms of London are confirmed by Parlia- 

ment, and are good though ſtrange, and fo it was adjudged in this Court between Mabbe and Frying, 

Athly, The Cuſtom extends as well to Recognizances taken of Strangers as Citizens, or for Matters 
within the City; and for this Cauſe Gawdy held it was not good, | 1 5 


6. It is a good Cuſtam ok London, chat they, Time out of Mind, 
have uſed to have a meaſuring of Coals infra Portum London, whit) | 


extends from Stanes⸗Bridge ta London Bridge, and from then! 
to Gravesend, and krom thence to Bentand, or Pendale, and all 


this is the JDort of London. Mich, 11. Ja. B. between the & | 


of London and Manly. Per Curtam. 


o 


7. London preſcrib d, that their Guilds and Fraternities might mate | 


other Guilds and Fraternities by Uſage ; bur Judgment was given againlt 
them, for none can do it but by Charter of the King, making ex. 
preſs mention thereof; and where they preſcrib'd to make Laws and 


Statutes; Belk ſaid, they cannot alter the Eftate and Inheritance, as '0 


make Land deſcendable to the eldeſt Son, to be departable between the 


Males, 


and 
ago 
118 
pl. 6 


br. London, pl. 6. cites S. C. ſays it was agreed that it was admitted that they have ſuch Cuſtom, and 


— 
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ind 


Cuſtoms of London. . 


4 1 For the K ing cannot do this by Grant without an A& of Par- 
jiament, nor make Tenements deviſable by his Charter, Quod Candith 
Lonceſlit. Br. London, pl. 22. cites 49 Aſſ. 8, 5 | 


3 : 8880 Cuſtom; Contra it it be preſcribed aſter Judgment given ; For 
W i is not reaſonable to avoid a Judgment by Examination. Br. C uſtoms, 
| pl. 60. cites 10. H. 6. 14. | 


—— NEE OD IE — . 4 


” — _—_ 
— — 


g. Cuſtom of London to examine Cauſes by the Mayor, at the Supreftion 


| the Plat miff or Defendant, pending a Plaint before the Sheriff of London 


d upon Examination and Satisfaction found to bar the Plaintiff, it is 


9. By the Cuſtom of London, Lands and Houſes there might be bought 


V by Word only, without any Deed or Enrollment ; and this is a 


good Cuſtom notwithſtanding the Starute 27 H. 8. of Inrollments ; By 
the Opinion of the Juſtices ot both Benches. D. 229. a. pl. 50. Paſch. 


6 Fliz. Chibborn's Caſe. 


10. There is a Cuſtom in London, that Apothecaries who ſell unwhol- 


| (ae Drugs, ſpall forfeit a certain Penalty ; Debt was brought in London 


xy the Chamberlain againſt W. for this Penalty. Upon a Habeas Cor- 
pus & Cauſam brought by W. the Court awarded a Procedendo, be- 
cauſe the Plea in London is maintainable by the By Laws and Cuſtoms 
there. Mo. 403. pl. 538. Paſch. 37 Eliz, Wiltord v. Maſham. 

11, Error of a Judgment in C. B. by Contethon in an Action of,,., ... 
Debt, brought by the Succeſſor of the late Chamberlain of London; 8. P. wh 
the Error athigned was, That the Action was brought by the Defen- ruled ac- 
dart in Error, as Succeſſor of B. Chamberlain of London, rpon a Bond cordingly, 
made to him ſolvendum to him and his Succeſſors, and alleged the Cuſtom x oj 
of London, that the Chamberlain there had uſed Time out of Mind Sc. to Pavb's _ 
;ake Bonds payable to him and his Succeſſors, that their Succeſſors ſhall ſue Caſe, and 
thoſe Bonds in any Court, and that all their Cuſtoms were confirmed by that it was 


Parliament 7 R. 2. and that the Plaintiff had Judgment upon this ruled accord- 


Bond; whereas by Law a Bond, being but a Chattle, cannot go to 40 Tay. 


Succeſſor, but in regard it is alleged to be a Corporation for that Pur- lor's Caſe, 
poſe, the Court held the Cuſtom to be lawtul and reaſonable, and ſhall and in Error 
go to the Succeſſor and not to the Executor, and athrm'd the Judgment. e 
Cro. E. 464. (bis) pl. 16. Paſch. 38 Eliz. B. R. Bird v. Wilſon. 


| wood, and 
other ſpecial Commiſſioners for this Purpoſe, the Judgment was affirmed. And in a Note ibid. 


at the End of the Caſes, cites 43 & 44 Eliz. B. R. Wilford v. Hutton, where Debt was brought 
on ſuch a Recognizance made to B his Predeceſſor alleging the Cuſtom of London, for the Chamber- 


lain to take Obligations or Recognizances to them and their Succeſſors for Orphans Portions; and after 
Juigment for the Plaintiff, Error was brought thereof in the Exchequer Chamber, where the Judg- 
ment was affir med. : 1 . | | ' 


12. Cuſtom, that if any Free-man devis'd any Legacy to an Orphan, 
that the Executor ſhould be conttrain'd ro find Sureties to pay the Legacy 
according to the Law; in this Caſe Regard ought to be had ro Atlers, 
and Conditions, and the Will of the Party; Per Cur. Roll R. 316. 
pl. 27. Hill. 13 Jac. B. R. Spencer's Caſe. 3 Eon 
13. A Cuſtom tor the Mayor of London to appoint a Place for Taverns 
Ke. and to Impriſon for erecting one in a Place againſt their Wills, 
is good, Mar, 15. pl. 34 Paſch. 15 Car, Anon, 5 
14. By the Cuſtom of London, a Tenant at Will under 408. Rent, 
call not be turn*d out without a mane Warning, and if the Rent be 
wore go s. he muſt have half a Jear's Warning. 2 Sid. 20. Mich. 1657. 
Dethick v. Sanders. | 


. | | 5 So upon 2 
15. On a Certiorari, the Return was of a Cuſtom for the Company of Habeas Car- 


Mercham-Taylors to choſe Livery- Men, and to commit the Refuſers, and pus to the 


hat was elected, without reaſonable Cauſe, refuſed, and therefore they Keeper of 
conmitred him; it was objected, that the Cuſtom to commit, is not Mente he 
good, becauſe it does not concern the Government of the City, but the fate gin Ton- 
fa Company only. 2dly, it does not appear, that he was Habilis & Ido- qon there 


deus, and therefore not eligible; Sed non allocatur; For as to the 1ſt, are Com- 
| 5 all panies, ſome 
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Freemen of all the Cuſtoms are confirm'd by Statute; And as to the 2d, the Pu 
5 fuſal without reajonable Cauſe, implies Habilis & Idoneus 2 Ley 23, 
Ames ar . pa yy -* a 5 Ss LP 
Livery-men, Trin. 29 Car. 2. B. R. The Ning v. Merchant-Tay lors. 
and that | | 
there is a Court of Aldermen, and that if any Perſon duly choſen des not take upon him the Office of a 75 
very: man, he may, by Cuſtom, be committed by the Gurt of Aldermen to any ( Deer or the City , and t, 
Clerks being before that Court, and refuſing, the Court commitred him by Warr in Writing to. 
Keeper of Nev gate, until he ſhould declare his Conſent to take npon him that Ofice Reſolved. 1, 
N. K. takes Notice of a Liver v-man, and of the Nature of his Otice, and that he who comes into; 
Company agrees to Incident Charges and Duties; and 1t was admitted, that a Corporarion might ba 
a Power to commit by Cuſtom, thuugb nor by a Charter or By-Law, ard that rhe Sheriff is the 4,1 
per Officer to whom they ſhould. commit him. 1 Salk. 349. pl. 5. Hill. 8 W. 3. B. R. King y, 
Clerk. | | os | | 


59 7 27 16. Upon a Habeas Corpus and Certiorari the Return was a Cuſtom 
eres 


Caſs: & &c. that F any Freeman of the City ſpeaks contemptuons Words of an A. 
the Court derim iu, that in ſuch Cafe, the Common Serjeant has ufually exhibited 
ſaid, that an Information againſt him before the Mayor and Court of Aldermen, 


they migyt and that it the Offender be convicted by Verdict or Contetlion, they 
8 1 uled to puniſh him by Fine or Di gfranchiſemeut; that Clerke tpoke ſcan- 
the other dalous Words of Alderman Lawrence, when he was ſurveying the 
Cuſtom Meaſures of Coals, (viz.) that he would undo the City, and that he 
would rot was a Knave; it was objected, that a Cuſtom to try a Man for \Words 


CO ſpoken of an Alderman &c. in the Court of Aldermen, is unreaſon- 
{wy c 8 | 


oh "Aff able, becauſe he 1s both Judge and Party, beſides it does not appear, 


Confirmation that Clerke is a Freeman; though in the Information, which is recurn- 
of their Cuſ- eq in hec Verba he is ſaid to be a Free-man ; but that is not ſufficient, 
toms, which 

does not ex- | | => Ys DOS pF | . 
tend to Un. Would not grant a Procedendo without further Argument, for they ſaid 
reaſonable it might be dangerous to put it in the Power of the Aldermen todif- 
Cuſtoms. — franchiſe a Free-man tor ſpeaking Words of an Alderman. 2 Lev. 200, 
HE * 201. Trin. 29 Car. 2 B. R. The King v. City of London. 
City of London v. Clerk, S. C. the Court held, a Cuſtom to disfranchiſe for Words is void, and a Proce: 
dendo was denied — S. C. cited 2 Salk. 426. Trin. 1 Ann. B. K. per Cur and they held accord- 
ingly, — S. C. cited 2 Ld, Raym. Rep. 7597. and agreed by Court and Counſel of both Sides, tha: 
2 Cuſtom to disfranchiſe for ſuch Words would be void. But Mr. Dee ſaid, that notwithſtanding the 


Report in Levinz, he had feen a Rule for a Procedendo in the ſaid Caſe. 


2 Roll Rep. 17. By the Cuſtom of London any Perſon above Fourteen and under 
1715 . r N 7 wenty-oe unmarried may Lind himſeif Apprentice &c. according to the 
ſack Cuſtom Cuſtom, and the Mafter thereupon fhall have Tale Reinedium again} him, 
was certified as if he were Twenty one. In Covenant brought on an Indenture of ſuch 
by the 17 85 an Apprentice, the Court held the Cuſtom ſufficiently alleged to 
corder Ore give and make good an Action of Covenant, that Tale Remedium 11- 
renus, and 5 | — . : | 
that the Co. Plies it, and well as other Things; and though by Common Law ot 
venantsin the Statute his Covenant ſhall not bind him, yet by Cuſtom it ſhall. 
e e Mod. 271. pl. 22. Trin. 29 Car. 2. B. R. Horn v. Chandler. 

ture ine 8 | aa 

the Infant though the Indenture is not inrolled within the Year before the Chamberlain; But that 
is with this Difference, that the Apprentice may come in before the Mayor and Aldermen, and there 
ſhew his Natter in Petition in French, that the Deed is not inrolled within the Year, and thereupo! 
a Scire Facias ſhall ifſue ro the Maſter, to know why the Deed was not inrolled, and if upon his De- 
fault the Deed was nor inrolled, the Apprentice may ſue out his Indenture, and {hall be diſcharged; 
But if the not doing it was by the Default of the Apprentice, As if he will not come before the Cham” 
berlain, bur abſents himſelf, he ſhall not be diſcharged; for the Decd cannot be inrotied anleſs th: 
Infant is preſent in Court aud acknowledges it. 


s Keb. 104. 18. Upon a Habeas Corpus to the Mayor &c. of London, a Cuſ- 
5 The rom was returned 20 disfranchiſe, and commit a Free- man for ſpeaking Ob 
Clerk, S. C probious Words of an Alderman, The Court ſaid they might Fine in ſuch 


adhornatur. Care but the other Cuſtom would not hold notwithitanding the A ot 
| | | | Fel on- 


tor it ought to be returned in Fact, that he is a Free- man. The Court 
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Cuſtoms of London. 


”e n 


5 5 245 


Confirmation of their Cuſt 
| oms, which d 

able Cuſtoms. * I; des not 2 — 8 

5 e as & ao Gor nk non: IG 199. 

ale. 30 Car. 2. B. R. Clark's 59 £799: Þl. 

Hs . r 8 590. S. = 

a 
was moved 


Recorder, to which thi | | 

e Counſel for the Defendarit agreed; Bu f 
But per Cur. this is an iniveaſh e 
onable Cuſ- 


tom to disfranchiſe for ſpeaking W 
1 5 ds, bei : 
parliament would be un 05 ords, being againſt Ma 
SC. and on 4 a e eee ef Faw a Procedendo 75 3 and by Wild J. ſuch a- 
procedendo was denied e Court held a Cuſtom e the Court. Ibi an Act of 
d to disfranchiſe for Word 9 811. pl. 29 
k * Sto © void 1 a * 
y nd a 


re — 


— — 


19. In Trefpaſs for taking 3 a | 
Kc. the Defendant | aking and breaking ſo i 18 | 
0 ny Piracy that che City e per on 35 of Spectacles 
ath been an Ancient Cuſtom, That if Ancient City, 
hat if any make and 


| oxnole to Sale 1 70 
expoſe to Sale ill and unſerviceable oods, the ogg. Officers of 
f Officers of the Compan 
Hay 


have uſed to ſeize them, a 
8 5 nd carry th. | 
Furs and it th ; | ry 19:17 00 the Guildhall, 
les thas 1 pj eee ill and Bop Tuners _ and impanel a 
that che Defendants are Mad the Company, of Specta le. I IN. 
Dany 5 an Tae che Coed aſter Traders, and chiet Office e-Makers, and 
were unſerviceable; The Court Frags Plaintitt, and kh - 5 8 
crable, and the Jud: took the Cuſt e e , s 
pl. 8. Trin ye, udgment was for the Defendanr Nil. good and rea- 
20. By Galem In He Sg 115 4 Ns ten Skin 55, 56. 
and may c r of London th 1 . 
y call Cauſes betore him our of the rs 2 is Chancellor, 
= Our, and rule 


them according to Equi Ski 
| ITV. Skin 6 ] , 
quity. Skin. 67. pl. 13. Mich. 34 Car. 2. B. 
| 2 i 5 . 3 AT. 2. B. R. 


in Caſe of Barns v. Barns. _ 

21. Cuſtom of the Cir? SE 
the Province of Vork NY of London ſhall 8 1 
ot Vork, the Heir bo oh era Ne the Cuſtom of 3 of, Vern. 4). 
of the Perſonal Eltate io 05 London ſhall come i fr 1 * 1 | 
aal, and circumſcril 3 the Cuſtom of the Province of a Share ferr'd to a 

9 ribed to a certai | rovince of York i = 

the Perſon thous h certain Place, bur that of Z. rk is only a... 

; g Hever JO YEN, 355310 that of Lond * ſtate the 
Mich. ee Cholmly / arp] bio the City. 2Vern. R 4 2 e ſpe- 
22. Upon a Certi ee e IE I lil!!! I Ol 

by be 8 the Cuſtom of London was returned ES 
Sn Wes fo 15 : Court of Alderinen, either for an A rned, to puniſh 7 Mod. 28 
ene him: and ne an Alderman „ 1255 or Contemp-S. C. and as 
Defendant 1 1 1 held by Sir Leben el and to Agr 
think ſure yo nim, and ſaid, I have much to do he eliries, the Court a- 
ken ; The Fe held _ A 0 idee Birks bes e e warded a 
been by Words only Aon 1 hag been doubtful, if the Ofl: ee chang og 
he is to be b „ becauſe no Indictment 1 . Offence had they ma 
bound to Good Behavi nt lay at Common-L they may 
and that may STOR. ehaviour; yet fo amon-Law, but have a Cuſ- 
by the 3 5 e there by + „ e con | « 
mon Law is Indictm ourt, though the Regul 3 2s in B. R. gh by 
| 2 ment. Secondly, I gular Courſe by the C Informa- 
mation lay in the C y, The Court held, that OM- tion ſuc! 
rh Tree” ourt of Aldermen, though „ that the Infor- as aſl: 1 
, ite of the Mayor f. 0 gh an Alderman w ; N 
the Court car yor for he is an Int n Was griey-the Magiſ⸗ 
* ot be held, but th egral Part, with 4 ab 
E | 5 out whic trate ————— 
not fit, 2 Salk, 426. ol. 2 Tei other may be ſevered and h 3 Ld.Raym, 
rin, 1 Ann, B. R. the Quee e mult Rep. 7 ym 
N Queen v. Rogers. 8. C. 121 
cCordingly, and a Procedendo was Wow ig ns 


(P) Plead- 


Cuitoms of London. : 


not make ſuch Surmiſe, it ſhall be try*d by the Country „as Other At. 
pleaded, that the Houſe in Demand ts within the City of London ; and thit 
extra muros Ci. vitatis predig. and further ſaid, That he himſelf is Crus 
Pleading before, the Tenant ſud) Et illis rectum teneatur intra Civitaten 


predictam ſecundum ConſuerudinemCiviraris predict. And to this Plea, 


of the whole Courr, thar the Tenant ought to have ſhewed, that th: 


are triable by the Country, if they be denied. Jenk, 21, 22. in pl. 40. 


among them; And therefore, in Suits ot their own Courts, do deter- 


Plate, and the [{/ue was, whether the Cuſtom London was, that there 


except Sundays and Holy Days, 2 o the Sun Riſing to the Sun Set; aud 


(x) Pleadings of the Cuſtom of London. 


OTA, that it was s agreed for Law, that in Debt in Landis, 
pon a Conceſſit Solvere, by the Cuſtom, the Count ſpall be, 930 
pro More handiſis ili prius venditts Conceſfit Sotvere 10 1. So that the Mer. 
chandiſe ought to be rehearſed, and yer the Merchandiſe is not tra. 
verſable, as it ſeems. Br. London pl. 15. cires 38 H. 6. 29. 

2. Where the Cuſtom of London is in Iſſue at Weſtminſter, Or elſe. 
where, if the Party will have it to be try'd by Certificate of the City, 
he ou2 "bt to ſurnmaiſe, that the City is an ancient City, aud that there bis 
been a "Cuſtom Tine out of Mind, that where their Cuſtom is in Trial in 
any Courts ot the King, that ir ſhall be certity'd by the Mayor and 
Aldermen, by the Mouth of their Recorder now held; For it he doe; 


ters in Fact are. Br. Trials; pl. 96. cites 5 E. 4. 30. 
3. In a Writ of Fatry ſur Diſſeiſin brought in C. B. the Det tendant 


the ſaid Ciry is Antiqua Civitas ; and that King Hen. 3. Conceſſit civibus 
Crvitatis prædict. quud non np: Pu eatur de Terris & Tenementts ſuis H. 


London &c. and demanded judgment of the Writ; (Note, in th 


Exception was taken, becauſe that the Tenant doth mor few befor. 
whom, by their Ct tom, they ought to be impleaded, It was the Opinion 


Citizens for their Lands ought to be iinpleaded in the Huſtings &c. Aud 
the general Words in the Plea, viz. Sed illis Rectum teneatur intra C. 
vitatem predictam ſecundum Conſuetudinem Civitatis prædict'. did no! 
ſupply the Defect atoreſaid. After, it was awarded by the Court, that 
the Tenant anſwer further &c. 3 Le. 148. 2 197. Hill. 28 Elir 
C. B. Anon. 

4. The Cuſtoms of London are only triable by the Mayor and Alden. 
by the Mouth of the Recorder, if it be not a Matter in which the Cot- 
poration of London is a Party. The Cuſtoms of other Corporation 


5. The Judges of every Place are ſuppoſed ro have Knowledge of the 
Laws of the Place whereby they do judge, and to have Cultomaric: 


mine them, as the Judges of the Common Law do in the King” 8 Courts 
judge rhe general Cuſtoms ot the whole Kingdom being the Common 
Law; and fo in London, by Special Privilege, they certify alſò their Cu 
{toms of this Nature 7ato B. R. which ber 1 owns do not. Aud their 
Cuſtoms, even thoſe that are their local Laws, are triable l. Fur, if the) 
come to 1ſſue in the King's Courts. And agreeing with this was found 
and thewed a Precedent, Mich. 37. 38 Eliz. Rot. 418. in C. B. London, 
Bilford v. Lowe, in Sa Action upon the Cafe tor certain Parcels ol 


was a Common Market in London, jor all Goods in all open Shops, all Daj%, 


concluded, Et hoc parat1 funt verificare, ubi & quando ac prout Curia 
contideraverir, And then the Detendants made their Surmiſe for the 
rial of their Cuſtom by the ouch of their Recorder, and prayed 4 


Wi 


| 1nd cont 


— 


Damages. © 

Aran, > HAR 35550 
Weit accordingly 3 And it was granted returnable in Trinity Term, 
| jnued per Non miſit Breve till Octabis Mich. and then it is en- 
ted, that the Concluſion of the Detendanr's Plea, ought to have been, 
t de hoc ponit ſe ſuper patriam; whereupon the Plea was ſo made, and 
cue taken, and upon Venire Facias to the Sheriff of London, ſound 
ſor the Plaintiff, and had Judgment; per Hobart Ch. J. Hob, , iin 
Caſe of Day v. Savadge. | 


* 


6, In laying the Cuitom of London as to taking Apprentices, he mult 
zeclare, that he is Civis, as well as Liber Homo, 2 Bulſt. 193. Hill. 
11 Jac, Burton v. Palmer. 8 


For more of Cuſtoms of London in General, See 
other Proper Titles. 


Damages. 


22 5 | begins with 
(A) Jo ſhall recover Damages. oC. 
— e Fol. 569. 


. FT YE Heir in a lea of Land, ſhall not recover Damages vir:h. Da- 


tor Damages in the Time ot his Anceſtors. 17 E. 3. 45. b. mages, pl. 
NN 1 5 | | | | 35. Ces 
(„c S8 P. per Stone. Intry ſur Diſſeiſin made to the Father of the Demandant, and paſy'd 
re Plainriffy, and it was awarded, that he ſhould not recover Damages; For the Stazyure of Glou- 
12, which wills, that the Demandant recover Damages, againſt any who is found Tenant after 


iter, is intended the Diſſeiſee himſel}, and not for the Heir of the Diſſeiſee, Quod Nota, by Award, 


i. Hamages, pl. 20. cites-42 E 3. 


vit of Ayel, A. cas acparded to the Sheriff to inquire of Damages, and he inquir'd of the Dama- 


111.416 [ite of the Father of the Demandant, and well per tot Cur; the Reaſon ſeems to be inaſmuch 


haun is Heir immediate to the Grandfather now, contra it ſeems if he makes himſelſ Heir 


„aller, as in Mortdanceftor. Br. Damages, pl. 37. cites 2 H. 4. 13. 


Che Executor ſhall not recover Damages in Debt, for Da: Firzh. Da- 


mages in the Time of rhe Teſtator. 17 E. 3. 45. b nages pl. 


85 cites 


S. C. & S. P. but for Damages after the Teſtator's Death he ſhall, 


The Succeſſor ſhall recover Oamages in Debt, upon an Obli- Fizh. D.. 

vation tor Damages in the Time of the Succeſſor, 17 E. 3. 45. b. 5 pl. 
that the Succeſſor ſhall recover Dimages for the whole Time, [which ſeems to intend the Time 
tne Predeceſſor and Succeſſor ] _ e ae eee eee | | 


4. The Maſter of Saint-Croſs, who is Preſentative AS d JParſon, Br: Garden 
hall not recover Damages in a Writ of Annuity for the Time of ore. Ph Fe 


ee IR as Cites S. C 
V's \reaecefior, 26 All. 4. Dato i 

| ges, pl. 108. 
Cites S. C. and fo the Damages were ſevered, 


5. But 


This in Roll 


» dd 


7 nk Damages. 


— 


Br Garden 5. Bur otherwiſe it would have been, if he had been elective, fy 
$5 G. there he ſhould have recovered Damages tor the Time of his Pt. 


Brooke ſays, deceſlor. 26 All. 4. 

Quod Nota, 

a good Diverſity between fuch like — 
Nota Diverſitatem. 


Br. Damages, pl. 108. cites S. C. and ſays 


6 In Debt upon an Obligation by the King, he recover'd, and the Ser. 
vants of the King dared not take Judgment ot Dam ages, but of the 
Principal only; and yet the Prothonotaries ſhew'd diverſe Prefidents 
that the King had recover'd Damages. Br. Damages ; pl. 15. cites 14 
H.6. 3. 

J. And it was agreed there, that the Ki ing Hall not recover Damage 
in Ouare Impedit for Lapſe nor Diſturbance. Ibid. 

9. Preſentee of the King to a Corody, made his Plaint, char the Abbit 
would not admit him to the Corody according to the Prayer of the 
King; and the Abbot return'd Cauſe ; and by all the Juſtices the Ring 

ſpall not recover Damages in this Caſe, but the Preſentee ; for the Dar: 
is to him ; tor the King has only the Preſentation. Br. Damages, pl. . 
Cites 39 H. 6. 49. 


den een Nor wikis Wi 


355 TH K RE a Man world recover 8 he olg ht to take ne 
Original; and *tis not a Writ Judicial. Br. Damages, pl. 36, 
cites 50 E. 3. 23. 
2. A Man cannot recover Damages without Original. Br. Damages, 
ph. 50. cites 11 . 4. 10. by the Reporter, 1 


_— 


— 


Thisin Roll (B) Tho ſhall recover Damage in an Action, in in rg 


cond Letter | 

there. 

1 F Leſſee for Years be 5 1 and he in the Reverſion diſſeiled, 
ſou * Fo and he in the Reverſion recovers in an Aſſiſe, yet he ſhall not 


. Ld. kecover Damages. D. 19 El. 354. pl. 15. t 15H. 7. 4 b.s D.1. 
Gomwell V. 10, b. Co. 9. 105. b. 3 ID, 6. 33. Contra, 12 . 6. 4. 


d | 
I 8 pl. 81. cites S. C. and by Brian the Reaſon is, that the Damages are to the Ter- 


mor only. br. Aſſiſe, pl. 83. cites 8. C. & S. P. and for the ſame Reaſon by Brian J. Quod 
non negatur. 2 Inſt. 28 5. S. P. that he ſhall recover no Damages for the Profits of the Lands 


becauſe they did not HOO to him. 


2. So if after the Oufter, he in the E upon the 
Dilſeiſor (as he may by the Law to ſave a Oiſcent) and after is 
Pilleilor re- enters upon him, and he recovers in an Alliſe ; yet he ſhall 
nat Have any Damages, tor the Re-entry of him in Severſion re- 
duces the Eſtate to the Leſſee, and then the Damages, inſtead of 
the Profits, belong to him, and then he ſhall not tet twice charged 
Quere, D. 19 Elz. 355. 15 H. 7. 5. 


3 Tenant 


Py 


Damages. | 5 2 49 


FJendunt for Life, and | he in the Reverſion Join in a Leaſe for Life; it 
is fad, that they ſhall join in an Action of Waſte, and that the Leſſee 
for Life ſhall recover the Place waſted, and he in Reverſion Damages. Co. 


Litt. 42. a. 


—— — 


| (C) Damages againſt the Defendant. How to be This in Roll | 

= given. In what Cafes they /hall be joint. . — 
In reſpect of ſeveral Matters contained in the Declara- 
tion againſt the ſame Defendant. | 


' Nan Action of Maſte, if Waſte be aſſigned in Domibus, ſcilicet, Cro. C 214 
in three Metiuages, ald in Gardens ſcilicet, in cutting down fix pl. 4 King 
Apple-Trees, and ten Pear-Trees in one Garden, and ten Pear- Trees, and Mich 5 
ſeven Apple- Trees in another Garden, Sparſim creſcent”, thewing the Va- Car. S. C. 
ue of every Particular; und upon the Delault of the Detendant, a Yrit & S. P. held 
of Enquiry of Waſte is awarded, and the Jury finds the Waſte in the accordingly ; 


three Meſtuages, and in ſome of the Apples and Pear-Trees to his Damage 28 


ol. This is a good Verdict, though the Oamages are aſlefled en⸗ and Jury 
tircly, though it was objected, that rhe Damage of the Apple and *YA—D 
\2car-Trees might be ſo ſmall, that the Jace * waſted ſhould not Fol. 570. 
ke recovered ; but they being alledged alſo to have been Sparſim cre- e Xt” 
ſcent' throughout the Garden, ſhall be recovered, But if it was che view, 
fo {mall, yet, all being upon one Demiſe, ik all che Waſte be ot and given 
conliderable Value, though the Particulars are but ſmall, pet the Place Leo for 
vaſted ſhall be recovered. Mich. 11 Car. B. R. between eit hal tine 
, adjudged per Curiam, as to this Joint, upon a Writ of Er-ve intended 
kor, upon a Judgment in Banco. Jntratur, Trin. 9 Car. 213. Petit Dama- 
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. 5 | DD ges in any; 
and the uſual Courſe is, in ali Caſes, to find intire Damages. 


— —— 
— > 
— 
— — - 


2. Treſpaſs of a Cloſe broken, and Emblements taken, it was found by i 
matter in Law, that the Plaintiff ought to recover for the Cloſe broken, bus 5 | 
wt jor the Corn, to the Damage of 40 s. and they were compell'd to fever | 8 i 

1 
| 


the Damages, and fo they did, 208. for the one, and 20s, for the other; 
For, tor Part the Plaintiff ought to recover, and for the reſt not. Br. 
Damages, pl. 169. cites 42 E. 3. 25. : 
3. Where Tenant for Life to the Aunt, and the Niece does waſte in their. 
Time, and had done waſte before, in Time of the two Siſters, the Aunt and 
the Niece thall join in Waſte, and the Damages ſhall be ſevered, quod 
nota. Br. Damages. pl. 31. cites 45 E. 3.3 TE 
4. Quare Imp. againft Baron and Feme in Fure Uxoris, the Plaintiff re- 
cer and levied the Damages upon the Baron, and the Baron died, the 
Feme brought Attaint, and aſſigned the falſe Oath in the Principal, and 
good by Judgment, and Attaint was brought againſt him who firſt re- 
covered, and againſi another who pleaded Nontenure, and it was found 
gi] him, and the falſe Oath found in the other Points alſo, and rhe 
Plaintiff was reftored to her firſt Damages ft. And the Judgment was of 
this arainſt him who firſt recovered only, and not againſt both the Deten- 
dants. Bat the Judgment of Damages in the Attaiat Was againſt both, 
8 Damages ſevered in Judgment. Br. Damages, pl. 162. cites 46 
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is the Courſe tion docs not lie for either of them, the Plaintiif ſhall not hay; 
of the Court, Judgment tor the other; but it is not any Jnconvenience of the 


252 Damages. 

. found Guilty for all ; and the Fury gave Damages ſeverally, aganp 5 
1001. and againſt the other 100 s. It was reſolved that the Damage gh. 
were given by the firſt Jury, to wit, 100 J. joall be recovered again, 
the Defendants in that Writ named; and that in Treſpaſs the Fir} 7, 
taxes the Damages for the whole Treſpaſs, that thall bind all the Hen 
dants, and therefore Execution was given againſt all the Deteng;,. 
for the 100 1. Brownl. 233. Mich. & Jac. Heydon v. Styles. 

| Ny 2 1 (D) How to be given. : In what Caſes they Wan, 
: be joint. ” | 
| Roll Rep, x, 15 an Action upon the Caſe be brought upon Two Promiſes, dd 
ELIE a both are found for the Plaintift, the Jury may give intire D.. 
W. aao mages for both, for this is at the Peril ot the Plaintiff; for if the Jr. 


rgive joint other art, if the Action lies for both. Mich, 14 Jac, B. N. 7% 
the Election and Helle adzudged. 5 . me | 


of the jury, 


Quod fuit conceſſum per Cur. and the Clerks ; And Doderidge ſaid, that ſo it is where the Action i; 


brought for two Treipaſles, or the like, where both Cauſes of Action are of the ſame Nature. 
3 Bulſt. 258. 8. C. ſays, that Judgment was given for the Plaintiff upon a Demurrer, and upon a Wrir 


of Inquiry the Jury gave Intire Damages; Doderidge ]. ſaid, that the Things joined are of one and 
the ſame Nature, and therefore Damages ought to be given Jointly ; But in a Declaration for ſever: 
Things, there to ſet down ſeveral Sums; and the whole Court agreed thereto, and Judgment for the 


Plaintiff. 


paſſes, ſuppoſed to be done at two ſeveral Days, if one Defendant 


2. The Law is the ſame in a Trover and Converlion for ſeveril 


Matters, and Iſſue taken ſeverally, yet the Damages may be joint, 
3. In an Action of Aſſault and Battery àgainſt four for two Treſ- 


pleads Nor Guilty to both Treſpaſles, and another Defennant pleuds 


Nor Guilty to the firſt Treſpaſs, and juſtifies the ſecond Treſpals of 


the [Plaintiff's own Aſſault, and che other two Detendants plea! 


Not Guilty to the firſt Treſpaſs, and ſudgment is given againſt then. 


by Non ſum informatus tor the ſecond Treſpaſs, and upon theſe ſevc- 


ral Pleas, ſeveral Iſſues being joined, all are found tor the Plaintitt. 


Though there are two ſeveral Treſpaſſes, and divers ſeveral [?leas. 


pet the Jury may aſle!s one intire Damage again} all, and for 


oth Trelpaſles ; but it is at the Peril of the Plaintif, if he habe 


no Cauſe of Action for any Part of his Damages being intite. 
Mich. 9 Car. B. B. between #a/co: & alios againſt T warde, ad 


judged in a Writ of Error, and the Judgment in Banco affirmed 


Br Decies 

tantum, pl. 
8 [J. Jcites 
S. C. and it 
was againſt 


accordingly. Intratur, Paſch. 9 Car. Not. ultimo. : 
4. In a Decies tantum againſt ſeveral, if they are attainted, the 
Damages ſhall be given againſt them ſevcrally, and not jointly, for 
there were ſeveral Takings. 44 E. 3. 36. b. | 


one for taking 105. and againſt another for taking 6 s. 8 d. and the third 2 Coat, Price 3 8. 4d. ad 


Danmum 10 Marks, and they were thereof attainted, but becauſe the Plaintiff had no: ſevered the 


Damages, the Court were of Opinion to take the Tuqueſt De Novo, whereupon the Plaintiff releaſed 


tac Damages. — 


Pr. Damages, pl, 30. cites S. C. Ibid. pl. 91. cites 35 H. 5. (6.] 28. S. P. 


—— —— x — — — 2 —2 Mn «.. 


amages. 


Vi Se — ve 


In Mebt upon one Obligation againſt two by ſeveral Przcipes, Br. Da- 

tho Damages againlt them ſhall be {cveral, according to the norit, . pl. 

(c:(icet, that the (JAlaintiit ſhall recover all the Oamages allelled { © (pe 
agalult cach. 14 H. 4. 19. b. Plaintiff ſhail 
have ſeveral 


ſudgwents, and Damages ſ-verally, viz. ag inſt each of them the Sum found by the Jury, and the 
5 . | 7 * J . 3 
Cont ſhall increaſe the Damages beyond the Verdict to a Mark; Quod Nota; but it is faid elſe— 


—— FL—́—ĩ —2k. — — _ —— 


where, that he ſhall have bur one Execution. — Br. Dette, pl. 21 cites S. C. Fitzh. Damage, pl. 
6. cites S. C. —— Br. Several Præcipe, pl. 8. cites S. C. and 5 E. 4. 4 Br. Execution, 
1 45.7 cites S. C. | | | | 


6. Tn Treſpaſs for. a Battery, and carrying away his Goods, upon Firzh. Judg- 
Mat Guilty pleaded, if one be tound guilty only of the Battery, and 1 
the other of carrying away the Goods, the Damages ſhall be given 8 © & 8 p. 
(cycratly, and not in comman. Contra, 22 E. 3. 20. b. adjudged, admired, 


| where the 
Battery and the carrying away the Goods were done at ſeveral Days, bur where they are done at one 
and the ſame Time, the Judgment and Damages ſhall be in Common, and fo it was done in this Cale 


7. Aiſe againſt ſeveral ; one alleged Fointenancy by Deed with a Strang- 
er, who upon Proceſs did not come, by which the Aſſiſe was awarded, 
where the other had pleaded Miſnomer of the Plaintiff, and all found for 
the Plaintiff ; and againſt him, who pleaded Jointenancy, Double Da- 
mages were awarded, and ſingle Damages againtt the other; and the 
Double Damages thall be levied of him who pleaded Fointenancy only, and 
the other Damages ſhall be levied of him and the other in Common, Br. 
Hamages pl. 104. eites 22. Al l. „„ ED, 
g. lu Appeal againſt Tuo they ſhall recover Damages ſeverally ; Per * It ſhould 
Hank; And per Weſtbery if Three Foin-tenants are, and one releaſes to be 17. a pl. 
ene of the [other] Two, and they are diffeiſed, there the Damages recover'd 3% . 
| ſhall be ſevered tor the Third Part. Br. Damages pl. 51. cites 11 H. 
: 9. Debt againſt Two upon an Obligation by ſeveral Precipes, who plead- 
%% Non eff Fact um, and the Damages were ſevered, and the Plaintiff had 
Fudement againſt every one of them of the ſeveral Damages; tor the Judg- 
ment ought ro accord with the Writ, and fo it did, but there Hall be 
_ enly one Execution, and ſhall not have Execution againſt both. Br. ſeve- 
ral Precipe pl. 8. cites 14 H. 4. 19. and 5 E. 4.4 | 7 
10. Treſpaſs of trampling his Graſs inthe Park of C. and in Seven Acres 
«1j01ning, and found for the Plaintiff to the Damage of 40 d. and Coits 
208, there it is good to ſever the Damages, and ſo they did, viz. 20 d. 
tor the one and 20d. for the other, where the Defendant had juſtified 
lor Default of Fence and Hedge of the Plaintiff Br. Damages, pl. 72. 
„Elkes 21 H. 6. 33. and 22 fl. 6. . „ 5 l 
11. Treſpaſs of a Villein taken into his Service from another &c. the 
Defeadaut faid that the Villein was Frank, and of Frank Eſtate, and the 
ether e contra, and to the being in his Service ſaid, that he was not re- 
lalned, and to the Frank e contra, and found that he was Villein to the 
Plaintiff but was retained, and gave Damages to 3ol. and at the Prayer 
ol the PlaincitF they ſevered them, and gave 28 J. tor the Price ot the 
\ illein, and 408. for the Loſs of the Service, and aſter the Plainriit 
releaſed the Demands of the Service, and had Judgment tor the Relidue. 
br. Damages pl. 76. cites 22 H. 6. 30. 5 F 
12. Maintenance againſt Two; the on juſtified as Aitorney for certain 
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"= | Con/el, and gave 40d. and the Plaiutiſ ſaid, that he gave 6 5. of his 
0 proper Money to a Furor in this Action, and the oer pleaded Not Gili; 


and 211 found for the Plaintiff to the Damage of 10 l. This is no good 
er, for they ought to have ſevered the Damages; for it appears ſe- 
{ Veral Torts Br, Damages pl. gt. cites 36 H. 5. {6.] 29. | 


a 


c 


— 


5 | ON 
254 3 
S. P. Br. 13. H in Treſpaſs againſt Two the one 1s fuund grilty of Part and x 


Domiges, pl. quitted of the reit, and the other found Guilty of the reſt and acquitted 


101 Cites 17 


Aff 22 8. P. Of the Firſt Part, the Damages ſhall be ſevered. Br. Damages pl. gz, 
Lites 36 H. 5. [6.] 28. 3 
Br. Verdict, 14. Detinue of certain Rings of Gold with Precious Stones, vis a N.. 


pl 855 cites je aud a Diamond, and of twelve Pieces of Violet coloured Cloth, and 100 


in Money, in a Bag ſealed, and counted of ſeveral Damages for each Thy, 
by itſeſf, except the Meney, and the frry found Damages of 301 to 
all, except the Money, and if the Stuff cannot ve rendered, then 20 
for the Stuff, and 101. for the Money; and the beſt Opinion was that the 
Damages thall be ſevered tor each Ring and Piece of Cloth by itſcll 
Bur fee in Mich. 1 R. 3. fo. 1. that it is admitted that [where] the 


Declaration was to a Sum in Groſs, and the Plea Non Detinet, and the 


Jury gave Damages in Groſs in like Manner, and ti.ereiore judgment 
was given for the Plaintiff againſt the Opinion of ſeveral, Quere it it 

- ſhall not be Error. Br Damages pl. igt cltes 1 E. . ;ÜÜT 
* 1 15. And, by the beſt Opinion, In Ouare [mnp. and Writ of Darre;y 
4 Preſentment, the Jury ſhall ſay, whether the Church be full for Six Montt; 
or not, by Reaſon of the Damages of Half a Tear in the One Caſe, and ot 
8 Damages to the Value of the Church for TWO Years in the other Caſe, 

Br. Verdict, by tae Statute. Ibid. 5 5 

pl. 97. cites 16. And in Writ of Raviſi ment of Ward, the Jury fall give Damage 
S. . tg 100 if the Heir be married, and if not 20 l. or ſuch like. Ibid. | 
S. © cited 17. In Reſcous, the Plaiatiff counted that the Defendant held of hin 
Arg Mo. by Fealty and 10 5. payable at Michaelmas and Eafter, and ſor the Rent 
109 o Arrear the Plaintiff diſtrained, and the Defendant made Reſcous ad Dum. 
ig 5 C. zum &c. and the Defendant pleaded Not Guilty. It appeared by the 
- Declaration, that the one Day of Payment was paſt and the other not, aud 
the Damages are not ſevered, and ſo the Plaintiit cannot recover, by 
the beit Opinion; But per Brian the Action lies tor Part, and tor Part 
not, Quzre inde ; ſor nothing ſhall be recovered in this Action but Da- 

maages which are inrire, as here. Br. Reſcous pl. 28. cites 9 H. J ; 
Br. Damages, 18. Error on a judgment 22 Aſſiſe, where the Plaintiff had mad: 


8 ihe Title to the Land, and to a Rent in Groſs, and Damages entirely aſſeſs d, 
=. p where the Title to the Rent was mſufficient, and therefore the Judgment 


and ſo are Was reverſed Quoad the Damages. Mo. 142. pl. 28 3. Arg, cites 10 


all the Edi H. 7. 23. Pennington's Caſe. 
tions, bur no | | © 5 | | | | | 
| ch Point appearing there, they all ſeem miſprinted, and that it ſhould be 10 H. J. 23. a. b pl. 2). 


19. In Delt on a Leaſe for a Year, made in London, of Lands in 
Wandsworth in Surry, the Defendant pleaded four Pleus triable in Surry; 
one Iſſue was found for the Plaintiff to the Damage of 12 d. and anothe 
| for him, to the Value of 10 d. and a third for him to the Damage of 65. 
8 J. and the fourth Iſſue againſt the Plaintiff, and would have atieſs'd the 
Coſts of every Iſſue found for the Plaintiff by itſelf, as they had found 


the Damages; but che Court ordered them to tax the Coſts intite, and 


ſo they did, viz. to 18d. &c. Keilw. 48. a. pl. 1. Hill. 18 H. 7 
Collet v. Hall. : N EL 

5 Rep. 108. 20. Treſpaſs brought for breaking of his Cliſe, and beating of his Ser- 

a. cites S.C. yants, and in his Declaration he did not lay per quod ſervitium ſuum 


amijit Damages intire were given, and for this Omiiſion in the Declara- 


tion the Judgment was arreſted. 2 Bulſt. 102. cites 10 Rep. 130. 4. 
Mich. 14 and 15 Eliz. B. R. Pooley v. Osborn. 2 
21. In a Replevin the Parties were at ue upon the Property, and it 
was ſound for the Plaintiff, and Damages intire were aſſeſſed ; and noc 
for the taking by it felt, and for the Value of the Cattle by themſelves; 
for the judgment upon that is abſolute, and not conditional; and alſo, 
it the Plaintiff had the Cattle, the Deſendant might have given the 
ſame in Evidence to the Jury, and then they would hase atletied Da- 
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mages accordingly, VIZ. tor the taking only, Godb. 98. pl. 110 Mich 

| 4 88 . by | 1. 

8 29 Flix. & b Anon, 3 

„ Error; the Plaintilf counts in Replevia Ouod adhuc detinet; and Le I 

22. 1 . $78 ; i ; s 5 .C 42. pL. 
me 7 aſſeſſed the Value of the Beaſts, and Damages intirely ; whereas 54. Wood 
we ought to fever them; for he may have the one, and not the A 
Jer; and the Judgment lor this Cauſe was reverſed. Cro. E. 59. pl. 0 & 
I iin. 29 liz. B. R. Ath v. Wood. 83 

1 - 9 Upon 
u \Writ of Error was brought, and the Plaint was of, 1000 Cattle, but the Proof extended but to 
ec . and not withſt nding the Number fer down in the Plaint be by Plea of the Defendant, quodam 
egg admitted, and the letier Number ſurmifed, and the contrary not proved ſhall go in Mitigation 
| {ho Damages, and the Jury ſhall conform their Verdict in the Righr of Damages according. to the 
Proof of their Number, not w ichſtand ing that Number ſer forth in the Plaine be not denied by rhe De. 
enam Plea, and ſo it Was put in Ure in this Cale. - Godb. 112. pl. 13 5. Wood v. Aſh, SC 
ber 8. b. does not appear. Ow 139 8. C. but S. P. does not appear. 


! | e 
23. The Deſendant promiſed to do ſeveral Things, and the Plaintiff Le. 170. pi 
ned two Breaches, one whereot was inſufficient, and the Detendant 235. Bede] 
| 2:ege : To CALL LEON TY ; v. Moor, 
veel Non Afſfumpft 3 Reſolv'd, that it thall be intended that they 8 C. vnd 
zue Damages tor both; and 2dly, That inaſmuch as the Plaintiſf had Judgment 
1 Cauſs of Damage tor the one, therefore Judgment given tor the was ſtaid. 
Plaintitfin B. R. was reverſed in the Exchequer Chamber. 5 Rep. 108. — In Co- 


1 b. cites it as adjudged Mich. 30 & 31 Eliz. Moor v. Bedle. 2 ow 


ſigned was 


(Aue, and Iſſue was joined upon borb, and found for the Plaintiff in both, and Damages intirely al- 
led. The Plaintiff could not have Judgment. Cro. E. 685, pl. 19. Trin. 41 Eliz. C. B. Anon. 


24. In Treſpaſs for breaking his Cloſe and ſpoiling his Graſs, the Jury 
gare Damages intire as well tor breaking the Cloſe as ſpoiling the Graſs 
whereas the Plaintiff had only the Kar-Graſs, in which Caſe, Treſpaſs 
Dare Clanſum fregit would not lie for him, and therefore could not reco- 
ſer the Damages. 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. B. R. 
r / En i „ | 
25. Error was brought of a Judgment, and aſſigned, Firſt, becauſe Mo 506 


. ; ; | fp | | ; pl. 
the Action is an Action upon the Caſe for diſturbing him to exerciſe the 987. Berkley 


ed of the Manor of S. to which Manor the Office of the Cuſtody of the ſaid g C. 
Firelt appertained ; and that he and all thoſe, whoje &c. Time whereof Ec. my 5 51 
(1 Reaſoa of the ſaid Office, had had Ec. Omnia bona & Catalla forisfac- verſed. 

12 within the ſaid Foreſt, except bona, & catalla forisfacta ſecundum af _ 

/an Foreſts &c. whereas there cannot be a Preſcription to have Omnia 

Citulla foristafta &c. and then there be Damages demanded, and given 

tor a Profit, which he could nor have. A Third Error athgned was, 

becauſe the Diſturbance is alleged 23 December Per quod a Prædicta 

23 Decem. 35 uſq; 10 Feb. next following, he loſt che Profits of the 

Office; and he ſhews not any Cauſe whereby he loſt the Profits from 

the 23d of Decem. And yet Damages are given for that Time allo, 

Where Damages are not to be given. For it is not alleged, that he was 

kepr out from the exerciſing of the Office, por any Diſturbance after 

the 23d of Decem. nor with a Continuando. W heretore tor theſe Er- 

ws and Imperte&tions in the Declaration, and divers others, without 

regarding any any Matter in Law, it was awarded, that rhe firſt Judg- 

ment ſhould be reverſed. Cro. E. 560. pl. 17. Paſch. 39 Eliz. B. K. 

Pembroke (Earl of) v. Sir Henry Barkley. 

26. Treſpaſs of Battery. T'wo of the Defendants plead de ſon Aſſault 8. C cited 
Dizrſr. The Third pleaded Neot-Gn1ilty. Both Iſſues were found for 11 Rep. 7. a. 
the Plaintiff, and ſeveral Damages tound againſt them who pleaded ſe- 

werally, and ruled to be ill: For it is one joint and entire Ollence by 

Us Flaintift's Action; and when all are found equally guilty, the 

| p Damages 


7 e 


„ tro Covenants, and it appeared, that for the one he had no Cauſe of Action, and for the other a good 


Ofice of the Keeper of a Walk in the Foreſt of F. and ſuppoſing that he was v. Ld. Pem- 


n " 
6 — 


256 Damages. 
| — 
Damages ought ro have been entire. But if in Tieſpaſs againſt dig, 
the one be found guilty in Part, and the others in all, there the Damage 
ſhall be ſeveral. Cro. E. 860. pl. 32. Mich. 43 & 44 Eliz. C. B. Aulten 
v. Willward. 
23. In Battery the Baron juſtifies, for that the Plaintiff aſſaulted |, 
eme, in Aid of whom &c. The Feme by herſelf pleads and juſtifies de 
Aſſault Demeſne; Ihe Plaintiff ſays, de Injuria ſua Propria abſqus tu. 
Canſa; and both Iſſues found for the Plaintiff, and Damages entirely piry, 
and now alleged in arreſt ef ſudgment, that tae Trial was ill; For the 
Feme by herfelf cannot picad, and the Damages being entirely aſleſſe! 
all was ill; and of that Opinion was the Court; and awarded that they 
ſhould replead. Cro. J. 239. pl. 3. Paſch. 8. Jac. B. Watſon | 
Thorpe. 2 TE | 
28. Error of Judgment in Aſſault, Battery, and Wounding. Error wa; 
that the Defendant Ooad the Battery and Wounding was not Guilt. 
&5 Load the Aſfjault, Jajtifes. The [tive Was j-1ned, De ſon tort De. 
meſn. Both Iſſucs were found againft the Deſendauut, and for the Firſt ha. 
tery and Weunding 6 d. Damages, and tor the Aſſault Id. Dammes. ber 
Cur. The Jury ought not to have given Damages tor the Aſſaul,, fir it 
Was included in the Firſt Iſſue, and that being tried, this Iſſue needed not 
and they having found Damages teveral, it is double Damages jr ns 
and the fame Ihing, which ought not to be, and therelore the judy. 
ment was reverſed. Gro: J. 251. pl. 5. Mich. 8. Jac. in B. R. Can 
SEES AR 1 


— — 2 
— 
— 


155 11 Rep. 7. 


29. In an Action of Treſpaſs againſt Three Defendants, the /ir/? pleads 
as ng generally Non Culp. to the whole ; the Second pleads as to Part, Non Cul. 


S. C. cited, and the Third, as to another Part, pleads Non Culp. Iſſues joined againt 
and the Ver- them all. The Jury found the firſt Defendant guilty of the whole, aut 
dict quaſh'd, he other Defendants guilty of the ſeveral Parcels, and did afleſs Inu 
eee Damages tor the Plaintiff, and Judgment given accordingly in C. B. tor 
were aſe. the Plaintiff, and a Writ of Error brought to reverſe the Judgment, and 
ſed ſeveral- this only aſſigned for Error, Quia Juratores ſe male gefferunt in vere- 
Jy, anda dicto dando Curiæ, this is a clear Error, and for this Error Judgment 
3 was reverſed per Curiam, and a new Trial to be had. Bulſt. 50. Mich, 
a award. 0-13 Mi 5 | 

ed, and all | „ | 

the Iſſues found for the Plaintiff,and intire Damages aſſeſſed, but by reaſon of Diſcontinuances the ſidg. 
ment was reverſed. ———Cro. J. 303 pl. 5. S. C. and Judgment reverſed for want of Continiances, 


30. If an Action of Debt be brought upon Two Contratts and both fun 
for the Plaintiff, in that Caſe the Jury may tax Damages 1ntire ; but the 
fafer and better Way is to ſever the Damages; tor it may com? to pass 
that an Action will not lie for one of the Two, and if it will not lie, then 
your Labour and Charge is loſt. Brownl. 70. Hill. 9 Jac. Anon. 
Bas other- 31. Treſpaſs of Aſſault and Battery againſt Two, who plead No! 
wiſe in Guilty, and Verdict for the Plaintiff againſt both. The Jury atietled 


ſ 8 a A - * < * . 
TELE ſeveral Damages to the Plaintiff, and Coſts to the Plaintiff entirety a. 


carrying a- gainſt both and held good. Bulſt. 157. Trin. 9 Jac. Sampſon “ 
_ way his Cranheld, | | N 

Trees &c. = | AT ELSE ——— ee — : | ane we pode. 4 
For it is a joint Act, and the Damages are to be intire ; But in the Caſe of Battery it is not a joint 4, 
for the Battery of the one cannot be the Battery of the other, and the Battery of one may be great: 
than of the other. Bulſt. 157, in Caſe of Sampſon v. Crankeld. - 


S. C. cited as to the firlt Point, 
Arg. and ſaid, that every Treſpaſs is Joint and Several both, and Not Guilty is the ſeveral Plea ol 
them all; for one may be found Guilty, and the other Not, and conſequently there is no Difference 
where the Pleas are Joint and where Several, and Heydon's Caſe is expreſsly fo. 2 Show. 479. Paſch, 
2 Jac; 2, B. R. in Caſe ot Radney v. Strode. - Carth. 19. Mich. 3 Jac Rodney v. Strode, 
S C. adjudged and affirmed in the Exchequer Chamber, and in Parliament, which was Treſpaſs agel 
Three, and the Jury found them all jointly Guilty, but ſevered the Damages which ought to have 


been joint, but by the Plaintiff's entring a Noli Profequi as to two of the Defendants, the Fault in ” 


Verd! a 


þ þ 
F 437 
KEE. 


tion 


again 
if it 


as, 


he tl 
rell. 
make 
tact1. 


rela 


and 
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hen 


\ 0! 
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A- 


| ſves, yet one Jury ſhall aſſeſs Damages ſor all; and as to the Damages Plaintiff 


| Veraiet of Laymen, who find him Guilty de Præmiſſis ro the Damage 


ur — — —— —— ᷑ͥ¶ ꝑ— a - — 
4 — _ "Ix _ — —  — - _ 
> — — 
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Virdier was cured - ; Mod. 101 8 © ard admitted that the Damages ſhould be intire where the 


ien is ſoint; but where the Facts are Several, Damages ſhould be aflefſed ſeverally ; but per Cur. 


e foveral are found Guilty Criminally, the Damages may be ſcvered in Proportion to their Guilt ; 


:  TudgMen" for the Plaintitt. 


ze. Where an Action of Battery is brought againſt ſcveral, and the 11 Rep 5. 
5 : all charged with Batterv. though the Declaration Sir John 
Niendants are all charged with one Battery, though the Declarations dir John 
i; ſeveral, yer they being with a mn cam c. ſhew that they are joint Cie 8 © 
8 R 0 — OE 5 0 > 
Treſpatlers there, though Damages are ſeverally given and very dit- reſolved ac- 
ferent, as 200 . againſt one, and 25 1. againit another &c. yer what cordingly, 
are given againſt one, ſhall ferve, aud may be taken againſt the Sechs tuch 


= 2 | * 3 other De- 
other; And if the Damages are too great, any of the Defendants may fendants are 


haze an Attaint, though he be not the ſame Party againſt whom the privy in 


Verdict was found, and ſo a Judgment in C. B. was affirmed in B. R. Charge, and 


| Cro. J. 349. pl. 2. Trin. 12 fac. B. R. R. Cobb. v. Heydon. ſays, that 


with this 


«cords 44 E. 3. 7. b. adjudg'd in Point, and F. N. B 107. (E) accordingly, Brownl. 233. Hey- 


{un v. Stiles, 8. C. that Exccutien was given againſt all the Defendants for the greateſt Damages. 


33. In Treſpaſs for breaking his Houſe and beating him, if it be Brownl. 
gain. Foint Trefpaſſors, there can be but one Satisfaction, and therefore = Cook 
it they are ſued in one Action, though they may ſever in Pleas and Iſ- d ike” 
he that is no Party to the Iſſue thall have an Atraint, as well as his cannot have 
Fellows, and it they are ſued in ſeveral Actions, though rhe Plaintiffſeveral 


| makes choice of the beſt Damage, yet, when he hath taken one Satis- Damages, 


N * x ; but (as in 
action, he can take no more, and if he requires TW˖o, an Audita Que- e 


rela will lie. Hob. 66. pl. 69. Trin. 12 Jac, Cocke v. Jennor, Caſe) he 
- | | | 1 e may chuſe 


the beſt. 


4 In Caſe for not grinding at Plaintiff *s Mill, a Fault was, that he Mo. 887 pl, 
Mane, the Breach Anno I2, 69 diver/ts Vicibus between that and Anno bei C. 

Ws | | . 2 | | "amMages 
2, which was long before the Plaintiffs had Intereſt and the Damages were being intire- 
gun intire upon Not Guilty to the whole, which Damages ſhall be un- ly aſſeſſed 
d:ritzod to be given not according to the Law, but according to the bor the De- 
allegation of the Plaintiff, who lays his Damages tor all, and the 33 
from the 
Ac. and makes no Difference that the Special Breach is Right An- 2 th wh 
12. and the reſt comes by diverſis Diebus, like a Treſpaſs with a the 12 Jac. 
Continuando, for which Damage is alſo given. Hob, 189. pl. 233. Phereasthe 


8 x 5 Leaſe of the 
| Trin 14 Jac. Harbin & Ux v. Green. | 1 Plaintiff 
; VVV . „ | | | was made 
but in the 11 Jac. the Judgment was arreſted, —— Brownl. 18. S. C. and upon Motion in Arreſt 


of Judgment it was adjudged naught, 


34. In Aſump/t the Plaintiff counted of two ſeveral Aſump/its, where. 
kene was an expreſs Aſſumpſit tor 13) J. and the other was an imp d Aſ- 
lumplit for 48 J. the Defendant pleaded Nen Aſlunapſit generally ; This ex- 
ends to both the Aſſumpfits, and entire Damages being given was held 
re [Mich.] 17 Jac. Heath v, 

Nauntley, = — — 

35. Action upon the Caſe. The Plaintiff declared t % at L. ſuch 
a Day &c. lent to the Defendant a Gelding to ride from L. to the City of H. 
ond (ately to re-deliver it back to the Plaintiff ; and that the Defedaunt to de- 
ei the Plaintiſt rid the Gelding from L. to E. and from E. to L. and ſo abuſed 
"lm thereby, that he became of little Worth, and nctwithſtanding at H. 

Ie required Him to re-deliver him ſuch a Day, he refuſed to redeliver him. In- 
e Damages being given {or all theſe Torts, all the Court delivered 
"GU Opiniens teriatim, that the Trial was good and the Damages well 

"2-4-0 atleticd. 


* 
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Damages. 


Chamber, that the Plaintiff ſhould have ſeveral Damages; tor beine 


Warn and Dewes. 


Cloſe, and eat his Graſs &c. cum av'riis ſuis, viz. Oxen, Sheep, En: 


Damages ſhall be jointly given, and it be ill for this of the Turkies, 
jor the Reaſon aboveſaid, it will overthrow all the Verdict. Clavr, 59, 


Caſe. 


Found generally for the Plaintiff, aud intire Dainages aſſeſſed, and Judg- 


been ſevered, in relation only to the wounding, and not as it is; for f 


away three Cows, and had Fudement againſt him upon a Nil dicit, Tix 
ment. The Error aſſigned was, that for two of the Cows there 45 
Value declared, and yet intire Damages were given for them all, which 


was not good. Roll Ch. J. faid, this is a Judgment upon a Nil dict, 
and ſo there is no Verdict to help it. Sty. 174, 175. Mich. 1649. B. R 


/ Oziers, the Damages ought to be ſeveral, as rhe Treſpaſs is; Per Cur, 


_ of Rich v. Hall. 


Ml —_ —— A 4.4 


— 


aſſelſſed, Firſt, becauſe the principal Tort was, the nor delivering, 
on Requeſt ar Exon, according to the Contract. And then when 4 
denied the Re- delivery, and after converted him to his oy off 
the Plaintiff may well have an Action tor both, and together. 10 
although perhaps the Defendent might have demurred (as the Log 
Herber conceived) for the Doublenſs of the Declaration; yer whey i, 
demurred not to it, but pleaded Not Guilty ot the Premitles, and 
ound Guilty, that makes the Declaration good, and there is not 1 
Cauſe to ſtay the Plaintiff's Judgment. Cro. C. 20. pl. 13. Mich, 1 (;; 
C. B. Whyte v. Ryfden. 1 5 

37. Trover and Converſion of 200 Loads of Coals ; upon Non Guilr; 
the Defendants were found ſeverally guilty for ſeveral Loads, and Wor 
ound ſeverally Not Guilty for the Re/idue, and intire Colts ; Reſolved 
by all the Juſtices and Barons on Error brought in the Exchequer 


. 


found ſeverally Guilty of ſeveral Parcels converted, he ſhall ha, 
Judgment accordingly. Cro. C. 54. pl. 13. Mich, 2 Car. Player!. 


38. Treſpaſs. Plaintiff declares, that the Defendant did hr }; 
avibus Anglice Turkiesz and the Judge in this Cafe did hola, hat 
Turkies are not comprized within the general Word Averia, which is d 
old Law Word, and theſe Fowls came but lately into England, ard 
upon this it was directed to fever the Damages; tor otherwiſe, it the 


51. pl. 88. Auguſt 13 Car. betore Barkley, Judge of Aſſiſe. Uſley' 


39. W. brought an Action of Treſpaſs, for aſſaulting, beating, ani | 
wounding him, againſt four ſeveral Perſons ; three of them plead Ni 
Guilty, and are found Guilty; and the fourth pleads Not Guilty to pan, 
and juſtifies for the reſt, viz. the Wounding only ; yet the Verdict uus 


ment given, and a Writ of Error was brought, and the Error atligned 
was, that the Damages ought not to be intire againſt all, becauſe that 
the fourth Perſon was only found Guilty of part of the Treſpaſs, vis. 
the wounding, and theretore, as to him, the Dainages ought to have 


Damages ſhould be given twice for the ſame Thing; firft againit ths 
three, and then againſt the fourth, which the Court granted, and . 
verſed the Judgment. Sty. 5. Hill. 21 Car, Whirwell v. Short. 
40. B. brought an Action of Treſpaſs againſt D. in C. B. for takin; ? 


Detendant brought a Wrir of Error in this Court to reverſe the Judg- | 


Dell v. Brown. 5 : DK : 
41. In an Action of Treſpaſs for fiſhing, and cutting down two A 


Keb. 18. pl. 51. Paſch. 13 Car. 2. B. R. in Evidence to a Jury in Ca | 


442. It any Part of the Declaration be uncertain, and intire Damage. 
are given, the Plaintiff can have no Judgment; but in the Cerrainty 0 
che Allegation, the Court requires no more than the Nature of the | 
Thing required. Gilb. Hiſt. of C. B. 98. cites 2 Saund. 319. Paſch. 23 
Car. 2, Bennet v. Holcomb, 3 8 


43. Ties 


| at Wa us | _ Pl, 98. cites. 

age, WH, 4. 16. U. 17. adjudged. 5. 0. & 

nty of Io . 8 es | | | 8. P. ac- 

nt) No Kois. —.— hr. Judgment, pl 20. cites S. C. & S. P. — Br, Damages, pl. 51. cites S. C. & 

ol t 1 -—— Fitzh. judgment, pl. 70, cites 8. C 2 Inſt, 336 cites Trin. 4 H. 4. Rot. 24. Co- 
M Reg. Burcheſter's Caſe. | | | | 


ch. 23 


1 rel. 


i 
* A 


Damages. 


—_ 


259. 


43 Treſpaſs for entring his Cloſe, and moving and carrying away 
bis Corn and Graſs there &c. with a Continuando of the ſame cutting 
and carrying away trom the 16 Auguſt 21 of the King now to 30 Sept. 
22 of the King. It was moved in Arreſt of Judgment, that it was im- 
poſſible that when he had cut the Corn there growing the 16th Auguit 
21, that he ſhould continue curting till 30 September 22, Bur, per 
Vaughan Ch. J. there is a Difference beteucen Things legally impoſſible, as 
in the Caſe of Aſlumpfits, there, though one be bad, yer it ſhall be pre- 
{ſumed that the Jury gave Damages {or ir, becauſe it is only legally im- 
pollible; and non conſtat to the Jurors, whether by Law it were good 
or not; but where a Thing is naturally impoſſible, as it is here, it can- 
not be preſumed that the Jurors gave any Damages for that which they 
might, by Preſumption, know to be impoſſible. Sed adjornatur. Freem, 
Rep. $3. Paſch 1673. C. B. Nicholls v. Reeve. 
44. In the Declaration there was an Iudebitatus Afſumpſit, and intire 
Damages were given; and it was not ſaid for what he was indebted ; fo 
that it might be for a Bond, or Rent Ec. And it being bad tor that 
part, quod Conſilium non negavit, it was bad for the whole; and ſo 
Judgment arreſted. Freem. Rep. 162. pl. 177. Trin. 1674 Gadbury 
+ rad againſt} A. B. and C. for an Aſſault and Battery and In 
qriſoument, and taking two Silver Buttons &c. B. and C. plead Not Guilty 
10 the I hole, upon which they were at Iſſue, and A. as to the Force and 
Aris, pleads Net Guilty 3 and as to the Reſidue of the Treſpaſs, Actio non 
&c. for that the Plaintiff aſſaulted them, and ſo to Iſſue (but ſay nothing 
of the Impriſonment, and taking the Buttons.) The Plaintiff had a Verdict, 
and intire Damages; adjudged, that the Plaintiff, having charged them 
all jointly with the whole Matter, though one of them had committed 
the Battery, another had been guilty of the Impriſonment, and the 
third of taking of the Buttons, yet being all done at one time, they were 
all guilry of the Whole, and ſhall be charged all of them with the whole 
Damages. 3 Lev. 324. Hill. 3 W. and M. in C. B. Smithſon v. Garth. 
46 An Action was for Words ſpoken at ſeveral times, viz. He got a 
Vitnets te forſwear himſelf in ſuch a Cauſe, you or he (innuendo the 
Flainuff) hired one B. to forſwear himſelt. And for theſe following 
Words ſpoken at another time; Two Dyers are gone off (innuendo 
become Bankrupt) and, for ought I know, H. will be fo too within 
tis Time T'velve-month ; Verdict tor che Plaintiff, and Joint-damages 
given. judgment for the Plaintiff. 10 Mod. 196. Hill. 12 Ann. B. R. 
Harriſon v. Thornborough. oj On nag 


— — — ys a — — — 


5 (E) 2 How to be given. This in Roll 
In what Caſes jozntly to the Plaintifis. . 
To Baros and Feme. _ = ron and _ 

2 e | Feme (E. b) 


N an Aſſiſe by Baron and Feme, if it be found they were diſ- Br. e 
eiſed, they all recover Damages of the Iſſues in common. n s 


2. But 


they are diſſeiſed, 


——ä—ñ—P— —— — — — K _ 


260 Damages. 
CSALYD) 2. But if it be found that certain Goods oft the Baron were taken 


opon the Land, the Baron only ſhall have Judgme he! 
| ave Judgment for the ©) 
dr D. mages for them. 11 Þ, 4. 17. adjudged. | 


pes, pl 51. | 
cites S. (] Br., Joindęr en Action, pl. 98. cites S. C. Br. judgment, pl. 29. cites 8 C 
Fuzh. judgment, pl 70. Eites 8 —2 Inſt. 236. Ld. Coke cites S. C and 57 H 6. zo. b ind 


fays, that in Aſſiſe brought by the Baron and Feme, he and his Feme ſhall recover Seiſin of the Lind 
! 


and he alone, upon that Original brought by him and her, ſhall have Damages, which is worty gt 
Obſervation. {Bur it ſeems, this is to be underſtood only of Damages, as ro the Good lb 
cites Trin 4H. 4 Rot. 24. Burcheſter's Caſe, where Damages for the Goods were to both, and : 
hat Reaſon the Judgment was reverſed, becauſe the Wife had nothing in them. 


ns 1 — In Treſpaſs by Baron and Feme. for impriſoning the Feme till 
GS Os Fine paid; for all the Treſpaſs but the Fine they ſhall recover Dy: 
Fitzh. Judg- Mages in common. 11 Þ, 4. 16. vb. 

nent, pl | | 

eg 2 8. C. | 


wo Dama- 4. But for the Fine the Baron ſhall recover Damages oh, 
Se,. Er DD, 4 16. b. becauſe it was his Chattel, = IT 


Fitzh. Judgment, pl. 70. cites 8. C. 


5. If Baron and Feme recover in Writ of Ward, and the Baron dic;, 
the Execution of Damages thall ſurvive to the Feme, and not to the 
Executors of the Baron. Br, Jointenants, pl. 61. cites 19 E. z. and 

-Firzh. Seire ein, i FFB 
6. In Onare Impedit againſt Baron and Feme, the Plaintiff recover'd ly 
faiſe Oath; the Baron died, and the Feme brought Attaint for the Da- 


mages levied of the Goods of the Baron, and yet the Feme by the Attaint 


was reſtored to the Damages loſt, and to the Advowſon, and recovered 


other Damages by the Attaint; becauſe if the firſt Damages had not 
been levied of the Goods of the Baron, they ſhould be levied of the 


Goods of the Feme, who was Party to the Judgment, and therefore the 
Attaint ſurviv'd as well for Damages as for the Principal, Br. Jointe— 
nants, pl. 46. cites 46 Aff. 8. 


Br. Treſpa, „. In Treſpaſs of the Battery of the Baron and Feine, the Jury ſhall ſe- 


J. 190. cites 85 | : 
8. 0 ver the Damages; But for the one Part the Writ was abated; For the 


Raron and Feme ſhall not Join in Battery of the Baron. Br. Damages, 
pl. 83. cites 9 E A . „„ 
8. In Debt on a Bond made to K. a Femme dum ſola, who afterwards 
married, and the Action was brought by K. and her Husband, and the 
Jury aſſeſſed the Damages to the Baron and Feme Ratione. Detentionis Di- 


biti, and held good; tor the Damages ſhall be to both. Cro. E. 259 | 


pl. 42. Mich. 33 and 34 Eliz. B. R. Gurney v. Cleere. 


—— 


—_— A * — 
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(F) To Joint-Tenants. {Given jointly in what Calc) | 


Firzh, 1. IF Two Joint-Tenants bring an Aſſiſe, and the one is ſevered, it 


| Judgment, _ it be found that the other had Goods taken upon che Land, If 


pl. 70. cires ſhatl recover ſole Damages for them. 11 D. 4. 17. 


1 


FF SIT I ar ACP Ri | 
pl. 51 elbe 8. C that if three Jointenant are, and one of them releaſes to one of the others, and 


the Damages ſhall be ſever'd for the third Part; Per Weſtbury — 2 ink 250. 


8. P. —. 


» 
2. It | 
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: I — t 2500 gering file of 17 Vertdenceſter 9 ant LOO and one 7 VE "GC 
en 3 r erect? 05; the Damages mall not fury we COht,d½ a 'ter Hxecution of the 

I and ur in Debt aul Treſp aſs, the Damages ſhall' lurvive, and here- 
0 th agrees Fitzh. Execution 255 The Reaton ſe ems to be, becaute 


re Execution of the Land, the a mall be of the Nature ot 


= 3 at's ind ; contrary after Exccurion, Br. Joiptenants, pl. 56. cites 14 
and Fitzh. Execution 75. 

70 = 1 In Aſſiſe by ſeveral, it ene is nonſtited, this is not [* the Nonſuit of * es is ac 

Thi ne others] but only tor the Quantity of Damages | tor himſelf] and . 4 Og 

1 be gall be ſummoned and ſevered, and the others thall proceed and re- Book, which 


5 their Parts of the Land and of the Damages, and ſo Damages ſe- cites M. 13. 


ed, Quod Nota. Br, Damages pl. 100. cites 16 Af bt M. 14 
till ; . 


F. 2) Recover'd. By Parceners ; and How. Jointly, 
Or not, 


NAM for Life, the A fon to two © rat did waſt, 

1 i rhe ove Parcener had Iſſue and died, the Tenant did Waſt again, 

10 | Ne her and the Niece joined in Waſt, "and this Matter was found, 

5 recovered the Place waſted and treble D Damages, Viz. each re- 

nd BT ed tor the laſt Waſt, and the other Damages only for the firit 
und fo ſee that Damages ſurvived. Br. Jointenants pl. 48. cites 

5 E. 3. 3. 

55 | 1 «h Abatement, or Waſt, be done againſt two Coparceners, and the Br. Jute Je 


ic es Iſſue, and dies; and the Iſſue and the other join and recover the ani . 
— * Q 


\ # £7 
CS C217} 
* 7 


ed and ; yet the Damages ſhall be ſevered. Br. Joinder 1 in Os ph SC ESP. 
95 cites 11 H. 4. 16. | Fs Br. 
| Damages, 


pl. 51. cites 8 C. & S. P. 


. bt: three Coparceners! ; recover Land 4 Dainages in an Aſſize of 
3rtdancefter, albeit the judgment be joint, that they thall recover the 
Land and Damages, yet the Damages being acceſſary, though they be 
| een, do in Fudgment of Law, depend upon the Freehold, betng the 
be) Þrcacipal which is ſeveral, And "though the Words of the Judgment 
de joint, yer ſhall it be taken for Diſtributive. And theretore , 779 of 
in dic, the intire Damages do not ſurvive, but the third ſhall have EX 
ecution according to her Portion; and this is another Exception out of 
| our Author's Rule, But if all three had fued Execution by Force of an 
id Les Flegit, and two of them had died, the third ſhould have had the whole 
by e till the whole Damages be paid. Co. Em. 198. a. 
. It the "Aunt and Niece join in an Action of Waſte, for Waſte done in 
[ite of the ot hr Siſter, the Aunt ſhall recover the Damages only, 
ccaute the ſame belongs not by Law to the Niece. And ſome hold 
the Hawe in that Caſe to be the Principal. Co. Litt. 198. a. 


6 


As to giving as Jointly, See 3 (E). 


8 (G6) Againſt 
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. Damages. 


(G) Azoinſt Ii pom they ſhall be given. 


Fitzh. Ha. 13 F the Lord Join himſelf ro his Bailiff in an Avowry, the Jaun: 

mages 20. | tiff (hall nor recover Damages againit the Lord, but only 

cc d c againſt the Batliff; for the Bailiff only continued Party to the 
Agftlue. 8 Þ. 6. 5. Curia. Brook Damages 68. 

Firzh. Da- 2. In Detinue for a Writing againſt Executors, ſuppoling it come 


mage, pl. into their Hands after the Death of the Teſtator, if the Erecutars 


8. © 4 in habe been at all Times ready to render it after it came into thi: 
oe Cafe Hands cc. 22 E. 3. 9. b. | | has 
no Damages . 8 


ſhall be given againſt them.. — See (O) pl. 5. infra S. C. 


Damages 3. Stat. (Tlonc, 6. E. 1. cap. 1. Whereas heretofore Damages were ui 
ho awarded in Aftiſes of Novel Diffeihin, vut only againſt the Diſſeiſors, 

Ale, againſt aun but againſ the Diſſeiſor, Per Littleton, Pool, and Spilman quod verum eſt B. 
Damages, pl, 153: cites 37 H. 6. 35. — Before this Statute the Diſſeiſſee had no Damages agi 
any dur the Ditleitor himſeif,, by reaſon whereof the Statute gave Damages againſt the Meſne Occnien 
tor the Nen-ſufficrency of 7712 Difſeifors, and this Remedy is given to the Diſſeiſee by {je oy, and nor 
in Trefpals; For it is againſt the ſame Perſon that did the Diſſeiſin, and he ſhall anitwer for all the 
Damages; For it one 41ifeiſes me, and infeoffs B. who cuts Wood on the Land, and C. dilleif:; 3, 
and does Jreſpaſs on the Land, or J. S. cuts the Trees, the Poſſeffion of the Fee of B being in B m. 
Difteifor, yet, when I re-enter, B. is chargeable to me in Treſpaſs, for the whole Treſpafs done by 


my Perſon in the mean Time, and he has Remedy over againſt any Perſon that was Treſpaſſor to 
nim; Per Cur, Keilw. 1. b. pl. 2. Mich. 12 H. 4. in Ld. Brooks's Caſe, us 


e Let- 4. (2) * It is provided, that if the Diſſeiſors do alien the Lands, 


ter of this. 


| Law extends only to them that came in by Title, As by Feoffment or Fine after the Diſſeiſin; but by 


Equity it extends to them that came in by Wrong, and to them alſo, whoſe Eſt ate <vas before the Diſſeiſn, 
For Example, it the Diſſeiſor were diſſeiſed, the ſecond Diſſeiſor was within this Starute ; for if he 
that comes in by Title, ſhall be within the Remedy of this Law, a Fortiori, he that comes in by 


Wrong; and fo it is of all others, that come in under the Diſſeiſor, though it be not by Alienation, 


2 Inſt; 284. | | | | „„ | 
No Leſſee for Nears, or Tenant by Statute, Staple, or Merchant, or the like, that have but a Cattle, 


ſhall be accounted ax mean Occupier within this Statute, but he that has the Inheritance, or Freehold | 


at the leaſt; otherwiſe he is not ſaid to be a Tenant of the Land; and fo much is implied in this 
Word (alien) which cannot be intended of a Leſſee for Years &c. where he that brings the Aſſiſe, has 
right to the Inheritance or Freehold ; But awhere Tenant by Statute Merchant, or Staple Cc. brings 
an Ae, there Leſſee for Years, or Tenant by Statute, Merchant, or Staple &c. may be a mean Ucut- 
pier, becauſe the Flaintiff in the Aſſiſe has right but to a Chattle. 2 Inſt. 284. Hy | 


+ Hereup- + And have not whereof Damages may be Jevied, they to whoſe Hunde 
on do follow „ig Lenements ſhall come, mall be charged with the Damages ; 


three Con- 

cluſions in Law; That if the Diſſeiſor be ſufſicient to yield the <uhole Damages, he is ſolely to be ch 
therewith ; for then this Statute extends not to the Tenant; And as it appears by the Preamble, h. 
was not anſwerable by the Common Law. The ſecond Concluſion is, that for the Inſufficiency ef *-* 
Diſſeiſor, the Tenant ſhall anſwer the Damages by this Act. The third Concluſion is, that if the D/- 


ſeiſor be able to yield Part, and not the whole Damages, both ſhall be charged, and therefore Judgment 3 
ever given as well againſt the Diſſeiſor (though he be found inſuſficient) as againſt the Tenant. 


Inſt. 284. 


i The wv || that every one ſhall anſwer for his Tims. 


Ground 


hereof is, Quod Bone Fidei Poſſeſſor in id tantum, quod ad ſe pervenerit, tenetur. Hereue | 


even Concluſions ate Grounded ; iſt. Albeit the mean Occupiers are neither Dilſeiſors nor Tenants, Jet 


if they are not named inthe iſe, no Judgment can be given againſt them, acither can they be charg- 
ed for the Time they take the Profit. 2 Inſt. 285. | 
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Aly, Yon they be named, yet as hath been ſaid, tbe Diſſeiſor muſt be found by the Aſſiſe to be 


ft 


yhly, I/ the Diſleiſor A. and B. and the Tenant in the Cafe before, be all named, and the Diſeiſir 
4 and V ave all found in ufhicient, the Tenant ſhall anſwer for the I hcle; tor although the Letter ot 
this Law is, where the Diſſeiſors have nothing &c. vet theſe Words, Every one ſhall ane &.“ 
to imply, (If they have ſufficient,) tor otherwiſe they cannot anſwer, that is, they cannot /½ e; for 
in that Senſe (Anſwer) is here taken, 2 Inſt. 285. | | Ty 

ithly, It ſhall never be inquired of the Tenants Inſufficiency, for againſt the Diſſeiſor and him. 
malt the Aſſiſe of Neceſſity be brought. 2 Inſt. 285. | | 8 

(ty, Upon theſe Words, ©© Every one ſhall anſwer for his Time,“ ſeveral Judgments ſhall not be gi- 
yen, but ove Judgment is to be given intirely againſt all, and ſo was it ever uſed ſince this Statute but the 
Seriff upon the Execution may uſe ſuch indifferency as Juſtice requires. 2 Inſt. 285. | 

Ard it is ſaid, it the Aſſiſe be brought againſt the Diſſeiſor and the Tenant, and ſudg ment given for” 
e Plaintiff, and a Writ ilues to the Sheriff, and he returns, that the Uiſſeiſor is inſufficient, the Plain- 
tit ball have Proceſs to led it of the Tenant, 2 Inſt. 285. „ | 

-thly, This gives no Damages, Where none Was recoverable in the Aſſiſe at (Common Law, but gives 
Damages againſt the Tenant for the Inſufficiency of the Diſſeiſor, as hath been ſaid. 2 Inſt. 285. 

As it he in the Reverſjon upon a Term for Years, or Tenant by Statute Staple be diſſeiſed, he ſhall 
have an Aſſiſè to recover the State of the Land, but ſhall recover no Damages for the Profits of 
the Lands, becauſe they belonged not to him. 2 Inft. 285. 5 | | 

In e the Cale was, that the Tenant was arrear of his Rent for ſeven Years, and the Ld. diftrain'd, 
ard a Stranger made Reſcous; The Ld. brought Aſſiſe againſt both, and all this was found, and the 
Arrears 17 Mark, and that the Diſſeiſor is not ſufficient, and yet it was agreed, that he ſhall recover 
Generally againft the one and the other, without ſhewing what; And yer per Finch, the Arrear= 
ges ſhall be againſt the Tertenanr, as in Caſe of Recovery of Land, bu: as to the Damages it ſhall be 


= SA : \ - ES - - — 
againſt the Diſſeiſor; and per Candiſh, the Statute, that every one ſhall anſwer for his own Time, 


Fauderſtood, where the Diſſeiſor aliens after the Diſſeiſin, and yet Judgment as above. Br. Alliſe, 
Pl. 16. cites 40 E. 3. 24 — 2 Inſt, 284. S. P. cites 20 Aſl. pl. 3. and 10 E. 3. 24. [but it 
ſeems miſprinted, and that it ſhould be according to Br. ſviz. 40 E. 3. 24. & go All. pl. 34 

but in a like Caſe the Plaintitt ſurmiſed, that the Diſſeiſor is not ſufficient, and pray'd it might be 
iacuir'd by Alliſe, and fo it was, and he was found not ſufficient; and that the other was not Tenant 
bat for half a Year, and yer Judgment ut ſupra, and that the Diſſeiſor ſhall be taken, and that the 
aintiff recover the Arrearages of a Term, pending the Writ. Br. Aſſiſe, pl. 16. cites go Af: p. 3 
Cuod Nota. Fitzh. Aſſiſe, pl. 339. cites S. C. | ; 

If the Diſſeiſor committed the Diſſeiſin with Force, and infecffed A. who infeoffed B. who infeoffs C 
an [iſe is brought againſt them all, and treble Damages for the Inſufficiency of the Diſſeiſor ſhall be levied 
en all, according to this Act,“ Every one ſhall anſwer for his Time, that is, wharDimiges ſhould be 
eco vt red againſt the Diſſeiſor, it he were ſufficient, ſhall be recovered for his Iuſufficiency apainit 


| D ; | . 
the mean Occupiers and the Tenant only. 2 Inſt. 285. 


5. (3) It is provided alſo, that the Diſſeiſee ſball recover Damages in a The Di 
Writ of Entry upon Novel Diſſeiſin againſt him that is found Tenant after / YN. 
the Diſſeiſor. | | = Fe mages by 

| 8 | 1 ef | | this Ack in a 
Writ of Entry ſur Diſſeiſin in the Poſt As if the Tenant comes to the Land by Diſſeiſin, Intruſion, 
or Abatement, or when by Alienation, it is out of theDegrees ; for the Words 5 Againſt him who is 
tound Tenant after the Difſeitor,”” within which Words, he that comes in the Poſt ts included. Note, 
te Wrir of Entry inthe Poſt is given by the Statute of Marlebridge, cap. ultimo; for the Diſlcilce 
as driven to his Writ of Right at the Common Law. 2 Inft. 286 | 

If the Diſſeiſor makes a Feoffment in Fee, and the Diſſeiſee dies, the Heir of the Diſſeiſee ſha!l not 

rover Damages by this Act againſt the Alience ; For this Branch of the Act provides for the Diſleiſec, 
anch not for the Heirs. 2 Inſt. 286. | | | | 1 | 

If the Diſſeiſor makes a Deed of Feefſment, by the which he infeoeffed A. and B. and makes livery of 
[into A. in ihe Name of both, B. never agreeing to the Feoffment, nor tak ing any Profit ot the Land, 

Au dies; In this Caſe by the Law, the Frechoid and Inheritance is veſted in * by Survivor; and in a 

i\'rir of Entry in the Per, brought by the Diſſeiſee againſt B. he may, as 15 oforciaid, plead the 

Peiial Natter, and that he never agreed nor took any Profits, and diſcharge himſelt of the Damage 

for the Cauſe aforeſaid. 2 Inſt. 286, 287. * | FN 

'T he Statute ſays, © He who is found ** Tenant, and yet if a }rit of Entry be brought againſt tay 

Juntenarts, ard the one diſclaims and the other takes the rhole Tenancy upon him, and pleads in Var, 

it is found againſt him, the Demandant ſhall recover Damages for the whole zgaluſt him, becauſe 
he rock upon him the whole Tenancy. 2 Init, 287. | | 
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his Rent or valuable Servfces ſhall be recovered [reconp'4J mn Damages: 2 Inſt. 386. 


— — 


2 


264 

A Diſſeiſor infeoffs 4 who in feng B. The Difſeiſez brings a Writ of Entry 11 whe Per & 
B. who vouches A. who pleads and loſes; Judgment tor the Dawasßzes ſhall be given 
Ieouchee, for he is found Tenart in Law. 2 Inſt, 287 En OT 

In this ſecond Branch the Tenant only is charged <ith the whole Dimages, townh there aver, . 
mean Tenants, for the Words © Every one ſhall anſwer tor his Time,” is only in the Caſe of 4 
upon the iſt Branch; neither ought rhe Wrir of Entry to be brought 2gaiilt any, bat again 1 05 
that is the Tenant of the Land; but in ſome Cafe, another than the Difleiſce ſhall 500 Sy 
mages by this Branch; as the Succeſſor of an .Thbot, Hut other if of Biſhops, or other ſole ſecu'ar © = 
politick. 2 Inſt. 286. | | g 

Th the Tenant comes to the Land by el in Law, WHICH 1? cannot withſtand, and where there 
Act or Default in him, in that Cate be hall not be channel: As if the Diſſeiſor aliens to A. ard 1 
Heirs, and A. dies without Heir, the Law (that there may be a Tenant to a Strangers Precipe)4 
caſt the Land upon the Lord; in this Cafe, if the Lord does not take any Profits of the | JF) is 
W'rit of Entry in the Poſt broughr 1paintt him for the Land, the Lord may plead the Special 1s 
and how that he never took any Profits of the ſuinds, and fo diicharge himſelt of the Damages; for ab. 
he be a Tenant of the Land, yet he is no [enant againtt his Will within the meaning of this 155 
becauſe there is no Wrong nor Default in him. 2 Toit 255 | . 5 5 

But if the Lord by Hſcheat does enter, and take the Profits of the Land, then ſhall he be charged 4 3 
Tenant within this Act, for albeit he could not withſtand. the Eſcheat, which made him Tenn 
Law, yet might he have refrained to take the Profits, which in right belong d to tlie Diſſeicce, by 
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And /o it is in all reſpects when the Alteree of the Diſſeiſor dos ſriſed, andthe Land deſcend 
may refrain from the taking of the Profits and pload the ike ea, and diſcharge hin! 
mages, 2 Init. 286. | 
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In Con- 6. (4) It is provided alſo, that where before this Time Damuget qm 


0 | a . 1 | * 4 ; | 3 99 
ſtruction of it awarded in a Pla of Mortdanceſior (but in Gale wioere the Lan u 
one NNE recover? agu] the Chief Lor) that from henceforth Da ages jhall bs 
erences 1 : 75 7 . | 3 77 ; N 5 
Acts of Par. 2H 1a all Caſes where a Man recovers by A of Mortdancijtor, as 


liamentr, before is ſaid in Afiſe of Novel Diſſeiſin. 
ſuch Re- | 


terence muſt be made only as may ſtand with Reaſon and Right. 2 Inft. 287. In a Alortdarteſ. 


tor, if the Tenant touches, and the Pouchee pleads and loſes, in this Cale the Plaimiff ſhall recover againſt 


the "Tenant the Land, and the "Tenant in Value againſt the Vouckee, and the Plaintiff ſhall recover 


his Damages againſt the Fouchee, and by this Act Damages ſhall be recovered in a Nuber obiit. 2 Ink, 


287% 288. 


J. (5) And likewiſe Damages ſhall be recovered in Writs of Cofinar, 
Aiel, and Beſaicl. CE | : 
8. In Affiſe, it was inquired if the Difſeiſor was ſufficient to render Du. 
mages, and of the Tertenants for the Time, and found the Diſſeiſor infa. 
cient, and that an Infant was Tertenant, but was in Ward, and there. 
tore he was not charged, bur the Diſſeitlor only. Br. Damages pl. 103 
Cites 22 Aff. 28. 5 | „ 
9. It was found that the Diſſeiſon was not ſuſicient to render Dames 
in Aſſiſe of Rent, and the Tenant had not bien Tenant but Half a Yor, 
where the Arrearages were Arrear by Seventeen Years, and yet Judg- 


ment ot Arrears and Damages were given againſt the one and the other, 


and this in Aſſiſe of Rent. Br. Damages pl. 17. cites 40 E. 3. 24. and tie 
like Cafe, 40 Aff. 3. HE | Z 
10. In falſe Impriſonment againſt two, the one came and pleaded, and 

is found to the Damage &c. and after the other came and would fat 
pleaded, aud could not by Reaſon of fach like Iſſue founded ægainſt. him . 
the Suit of the ſame Plaintiff in Treſpaſs, by which the Plaintiff had 
Judgment to recover Damages againit the one and the other, and yet 
the laſt who pleaded was not Party to che firſt Iſſue, but he was Pai 
zo the Original, and therefore charged of Damages by Award; For he 
may have attaint thereof, Quod Nota. Br. Damages pl. 29. cites 44 
11. Scire Facias against the Heir of Acquittal acknowledged by his Fi. 
ther, he was returned warned, and did not come, by which Diſtrings 
iſſued, and no Judgment to recover the Acquirtal and Damages, as !* 
thould have been againſt his Father, it he had appeared and pleaded, 
e an 
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„hit had been tound againſt him. Br. Damages pl. 175. cites 46 E. 


p A 
a 31. 


* 


2. In Waſt it was agreed, that if a Man Jeaſes for Term of Life the 


70 Ro oinder over in Tail, the Remainder in Fee to the Tenant for Term ot 
10 e the zehut fir Life did Nat, and he in Remainder in Tail brought 
Ds, en of Walt, and recyocred, and died without Iſſue before Fxecution; 
by bis Executors thall have Execution of the Damages, and yet now the 
's f hee is vetted in the firſt "Tenant ; tor the Damages were vetted by the 
15 judgment. Br. Damages pl. 177. cites 50 E. 3. 3. „„ 
dx 13. Where the Tenant vouches in Pracipe quod reddat, where Damages 
0 are to be recovered, and the Vouc hee enters into the Warranty and loſes, the 
wen the Damages ſhall be recovered againſt the Vouchee, therefore he ſhall 
Li, have Writ of Error. Br. Damages pl. 45. cites 8 H. 4. . 
1 14. Where wo bring ſeveral Writs Detinue againſt one and the ſame 
1 . Per bu, ſo that that the Plaintif's iuterplead, there the Plaintiff, if he re— 
, bur covers, thall have his Damages again/t the other who enterpleaded with 
i, and not againſt the Defendant ; Theretore beware of Covin to make 
15 ore entetplead, for it is nothing worth. Br. Damages, pl. 9. cites 9 
5. It was faid that the Heir in Writ of Error, upon erroneous Judg- 
_ ment [of Lands} entailed by his Anceſtor, jhall not render Damages un- 
= % K has Aſſets per Deſcent &c. Br. Damages pl. 10. cites 9 H. 
/ by EAT FVV . 1 
4 10 Upon Reſceit npon which Damages ſhall be recovered, the Da- 
5 111905 hall be taxed agarnſt the Tenant by Reſceit. Br. Reſceit. pl. 65. 
cites 22-6598 „% „ i 
2 % Treſpaſs againſt two, the one appears and is convicted, and the other 
ainſ e {erault, he thall be charged of the Damages found againſt his 
Ts Companion. Br. Damages, pl. 131. cites 26 H. 6. and Fitzh. En- 
18. 11 D/ſeifor makes Feoffinent, and the Diſſeiſee re-enters, he ſhall re- 
_ cover his Damages by ſeveral Writs of Treſpafs as well againſt the Feof- 
$2 e, as againſt the Diſſeiſor. Br. Damages, pl. 13. cites 33. H. 6. 46. 
Da. i. Aud in Aſſiſe of Rent the Plaintiff ſhall recover al his Damages 
. nant the Tenant for Twenty Years, though he has not been Tenant but for 
5 We Month, Ibid. 8 1 5 > 
95. 
P15 7 : 
ar, | | | : | 
64 HH) Damages Double | or Treble. In what Caſes. And 
tae by Whom the Damage ſhall be taxed, by the Jury 
14 or Courts” 5 5 
8 . | N a Rediſſeiſin double Damages are given by che Statute of, luft. 416 
ot Weſtminſter 2. cap. 26. the 1ury ſhall give ſingle Damages, s b ana 
rt and the Court ſhall encreaſe them to double. Co. Bagna Charta Kol ſeems 
be. 4 hy 1 Words of the Statute are, Adjudicentur de cætero damnaerivecd. 
# 2. In Aſiſe the Defendant ſued Certificate upon Deed of the Anceſtor of 
75 tc Plaintiff, and the Plaintiff” denp'd the Deed which was found for the 
ow | Zenant by Niti Prius, by which Damages were awarded to the Tenant 
” 0 double upon the Statute, and that the Plaintiff Captatur, Br. Certi- 
5 "ace de Eveſque; pl. 33. cites 23 E. 3. N 
ind 
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See the 3. It a Man cuts Trees, and after ſuffers the Germens to be deflrcy'd 
Notes there. this is double Waſt, and ſhall render double Damages. 2 Roll. Walt 
(E) pl. 27. cites 9 H. 6. 67. 22 Hñ. 6. 
4 It Reſcons of Diftreſs for Rent be made, and not Vi & Armis, ſingle 
Damages thall be, and for Ji & Armis, treble Damages. Br. Damage, 
1 12. cites 33 H. 6 20. f 


Jo 37 pl F. B. Bailiff of the Sheriff of W. was iudicted before Fuftices of the 


2 


10. The Peace in their Salons, upon two ſeveral Indictments; iſt, That he, as 


King v Bailiff, had received 20s. from F. S. Extorfive colori Officit ; and in the 


Lan ferne, 


S C.:q- other, that he took 6s. 8 d. and Judgment againſt him, and treble Da. 
judged, mages given upon each. Reſolved, that the aſſeſſing of treble Da. 


ther the In- mages to the Party was Erroneous; for although, by Colour of the 


dict ment be 


reverſeg fe. Stat. of 23 H. 6. where treble Damages are given to the Party, they 


might afſeſs them, yet in this Caſe it is Erroneous ; for they ought fitſt 
ſons, among to ha ve enquired of the Damages; for perhaps they may be more or 
which this Jeſs, according to the Circumſtances; and they cannot aſſeſs them them. 


was one ; ; . 7 Wy 5 i | | | 
5 ſelves, without Inquiry by the fury; wheretore the Judgment was reverſed, 
porter adds . | 
a Nota, that Caſe, alias, Bumpſtead's Cale. 
it is to be 8 ©. | | N | 5 1 

conſidered, whether Damages are to be recovered upon an Indictment but that the Party ſhall have 
Action to recover them; be ſides that it is not clear whether this is an Offence by the ſaid Statute 


u hercu on treble Damages are at all to be recovered. 


Cro. C. 438. pl. 9. 448. pl. 20. Mich. 11 Car. in B. R. Brunſden's 


(H. 2) Recoverd. From what Time. | 


1. INA ſſiſe, it was found that the Plaintiff within Age was ſeiſed aud 


I Aiſſeiſeu, and came to the Land, and put in his Foot, but did nit 


take the Profits, and the other ouſte him, and yet he ſhall recover Da- 
mamages from the firſt Diſſeiſin, and therefore it ſeems that he was not 
remitted by his Entry, for then he ought to recover his firſt Damages in 
Treſpaſs. Br. Damages, pl. 159. cites 26 Aff. 42. „„ 


Wide tamen, 2. If a Man has two Sons, and dies ſeiſed, and a Stranger abates, the 
for this rg Eldeft Son dies, the Youngeſt ſhall not recover Damages in Mortdanceſtur, 
doesnot '- t from the Time of his Brother's Death. Br. Damages, pl. 160. cites 


ly appear in , rare 
the Ker 24 All. 10. 


Book. 3. Aud if the Father has two Daughters, and dies ſeiſed, the one dies 


without Iſſue, the other ſhall not recover Damage for the one Moiety, but 
from the Time of her Sifter's Death ; and, it ſeems, the Reaſon is, becauſe 
all the Matter appears in the Verdict, or in Pleading ; for other wiſe it 
may be, that there were no more Sons than the Younger, who brought 
the Mortdanceſtor, and in the other Caſe, that the Father had but one 
Daughter in all; Bur zz Writ of Aiel, e contra; For there the Son can't 
make himſelf Heir to the Grandfather, without making Mention of the 
Father, quam vide diverſitatem libro Dr. & Stud. lib. 2. fol. 8x. Br. Da- 
mages, pl. 160. cites 34 Aff. 10. 


4. A Man was reſtored as Heir, by Suit, by Petition to Land, of which 


the King was intitled, and the King brought Writ of Error, and the rf 
Fudgment of the Iſſue between the King and him, upon the Petition, 


was reverſed, and other Iſſue tried for the King ad Damnum for Waſte in | 


the Time of the Defendant's Father, and in his own Time to 401. and the 

King recovered the Damages againſt the Defendant, as well for Waſte 

in his Father's Time, as in his own Time, and yet the Heir had nothing 

by Deſcent from his Father, and the Reafon was becauſe Scire Facias 55 
5 f | | again 
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J ainſſi him generally as Heir, and he was return d warn'd, and made De- 
3 jrult quod nota. Br. Damages, pl. 161. cites 39 All. 18. 

5. It a Man be diſſeiſed, and the Diſſeiſee dies, his Heir ſpall recover 
Damages againſt the Diſſeiſor, but in his Writ of Entry againſt the 
Diffeitor, he ſhall recover Damages bur from the Death of his Anceſtor. 

Inſt. 286. | | 
Hy 6. It is a Rule upon the Statute of Glouceſter, that in none of theſe 
| \Writs the Demandant ſhall recover Damages but from the Death of his 
© xt immediate Anceſtor whoſe Heir he is; as it there be Grandfather, Fa- 
| ther and Son, the Grandfather dies ſeiſed, an Eftranger abates, the Father 
dies, the Son, in a Writ of Aiel, muſt make his Reſort as Son and 
Heir of the Father, Son and Heir of the Grandfather, rherefore he 
hall in that Caſe recover Damages but from the Death of his Father, 
becauſe he is his next immediate Anceſtor, and from him the Right 
deſcended 3 and ſo in the Writ of Beſaiel and Coſinage; but in the Caſe 
betore, if the Grandfather had ſurvived the Father, the Son ſhall re- 
cover Damages trom the Death of his Grandfather, becauſe he is his 
immediate Anceſtor, and the Right immediately deſcended to him; Et 
fie de ceteris. 2 Inſt. 288. = 55 | : 

„. If a Man has two Daughters, and dies ſeiſed of Lands, an Eftran- 
ger abates, one of the Daughters, has Iſſue, and dies; the Aunt and the 
Niece ſhall join in an Aſſiſe of Mordaunc', and the Aunt only ſhall ye- 
cover Damages till the Death of the Siſter, and both of them from her 
Death, which ſtands upon the Reaſon aforeſaid. 2 Init. 288. 

8. It there be Grandfather, Father, and Daughter, the Grandfather 
dies ſeiſed, an Eſtranger abates, the Father dies, his Wife being Privenent 
enſeint with a Son, the Son is born, he ſhall recover Damages in a Writ of 
Aiel from the Death of the Father, for now he is immediate Heir to the 
Famer. int a 2 

9. A Man ſues in the Spiritual Court for a Matter which, upon the 
Face of the Libel, appears to be of Temporal Conuſance, and obtains 
a Sentence. The Defendant appeals firſt, and then ſues out a Prohibition. 
In the Declaration upon that Prohibition and Proceſs thereupon there 
is judgment againſt the Detendant by Nil dicit; and Writ of Inquiry 
to Damages awarded, Parker Ch. J. of Opinion, that Damages were 
ot be given only for the Proceedings in the Spiritual Court, ſince the Prohi. 
lition delivered. 10 Mod. 319. Mich. 2 Geo. 1. B. R. Leeds v. Carlton. 


(H. 3) Damages recovered, or taxed. To what Time. 


„ JN Aſſiſe the Plaintiff recovered Damages for a Year, which was 
4 incurred after Verditf, Quod Nota. Br. Damages, pl. 97. cites 13 


was of Damages after Verdict. Ibid. —8.0 cited 10 Rep. 117 


| 


But Trin. 


15 E. 3. ſueh 


Judgment 


was revers'd, 


becauſe it 
a. 


2. In Aſſiſe the Plaintiff recovered the Land and the Damages taxed 8. P. Br. 


by the Aſſiſe, aud Damages pending the Writ. Br. Damages, pl. 202. 


incurred pending the Writ. 
the Land, pending the Writ till Judgment. Br. Damages, pl 43+ Cites 7 H. 4. 16. 


3. An- 


Damages, 
pl. 157. cites 
S. C. and 


| | | „ of Arrears INE 
In 4{iſe a Man ſhall recover Damages to the Value of the [ues af 


— — 


Cor. And if mages 711 the Award of the Writ of Inquiry of Damages, and not _ 
n nor for Time after, notwith/tanding that the Writ of Inquiry of D aMage x 
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3. Annuity, the Plainciff ſhall recover the Damages in W aſt. 


well for the 2 done pending the Writ as before. Br. Damages pl. 
cites 5 H. 4. 16. 
8. C. referr'd 4, In Aſſiſe, and Action of Waſte, the Plaintiff thall recover Damage 
to 10 Rep. ning the Writ, and the * pending the Writ of Annuity. Br 55 
EET mages pl. 188. cites J H. 4. 1 


10 Rep. 5. In Writ of Entry ſur Dig, or in Nature of Aſliſe, IW:it is 


11 5 9. C. ere to inquire of the Damages, the Dem dant thall recover h. 
cite per 


W'rit an is pending Seven Years, Br. Damages pl. 14. Cites 33 H. 6. 47. 
Iſſue is oin- 


eq triable by Verdict, be ſhall recover Damages bas from the Time of the Diiſei iin to the Tin: o. 
the Verdict. | 


6. And in Præcipe quod reddat, the Demandant ſhall recover - 
mages 7:1] the Time of the fudgment given. Ibid. 
7. Dat if the Gr urt will be adviſed of their Judgment, the Demandant 
ſhall not recover any Damages for this Tin, nor nut till the Verdict prog, 
For he ſhall not recover till the 'Vinie ot rhe judgment, but where the 
| Judgment is given immediately upon the Verdict. I». 

10. Rep BY 8. But in Prucipe quod reddat of Rent of th: S-!/1n of the D 5 

Dt himſelf, he ſhall recover Damages and Arrears all the Time pend 


Car and -. te * rit Z the Day of the fudęgmeut given. Ibid, 
fa ys, that 
with this ac y E. 4 5. 45 


9: And the ſame Low in Aſfoſe of Rent. Abid. 
10. But where a Man recovers by Default in Writ of Entry, he ſhall 
not recover Damages but 2 the Day of Fudgment, and if Writ of lu 


quiry of Damages pends tor Seven Years he mall not recover Damages 


tor this Time. Ibid. 


11. Aſſiſe of Rent, che PlaintilF prayed his Damages of the Rent and 
Damages of the Arrears pending the Writ, and could not have but Da 
mages of the Arrears of the Rent before the Writ brought, Quad Nota 
Br. Damages pl. 154. cites 3) H. 6. 38. 

12. But in Annuity, a Man ſhall recover the Annuity and the Arrears 
pending the Writ, and his Damages over and above, Quod Vide 1n 4 
Nete. Ibid. : 

13. Treſpaſs by Tenant by Sratute Staple, che lar aſſeſſed Damages as well 
for the Time after the Teſte of the Writ till the Verdict, as tor the Trel- 
paſs before the Writ, and yet well, and the Plaintiff {hall recover, aad up- 

on the Extent of the Statute Staple the Sheriff return che Extent of the 
n and not of the Goods, Br. 'Treſpaſs, pl. 438. cites 16 H. 7. 6. 


4. In Aſſiſe it was found for the Plaintiff and they were adjourned 


Wofminſte for Difficulty of the Verdict, and there it was adjudged for 1 
Plaintiff, and he recovered Seijin of the Land and Damages, and Damage 
te or the Adjournment, Quod Nota tor the one and tor the other. Br. 0 


mages pl 112. cites 35 Aff. 13. And another Aſſiſe which was ad- 


Journ'd Anno 36 Aſſ. 2. it was awarded that the Plaintiff ſhould fe. 


cover Seiſin &c. and his Damages taxed, &. the Plaintiff prayed 


his Damages pending the Adjournmenr, Chelr. ſaid, this you cannot 
have; for i It was not at another Time enquired of this Value of the 


Land per Ann. which is adds in all Caſes of chene ou 


Nora. Br. Damages pl. 112. 
15. Patria Laboribus & Expenſss non s debet 1 33 H. 6. 47. in an 


A/jiſe for Land, the Plaintiff recovers Damages 22“ the Time of the Vel. 


dict, in an Aſliſe for Rent, till the Time of the Fudement, Piltold's Caſe, 
10 Rep. 11 85 in Treſpaſs or Ejed ment till the Writ purchaſed. The Rear 
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ten ofthe Diverſity is, an Allite complains of a Wrong which continues, 
4nd the other Inſtances of a Wrong done betore the Plaint, and not of 
i Wrong which continues; For in an Aflife of Rent it appears by the 
"lint to the judges, how much is arrear at the Time of the Judgment; 
1 an Allie ol Land it appears to the Jurors only. Jenk. 6. pl. 9. 

16. In Real Actions, as Aﬀiſe tor Land where Damages ate recove. Pilfold's 
rable, us appears by the Principal Cale, Damages 2 the Verdict are re yy 16 
corctable, and for Rent as it is ſaid beſore, till che Judgment in Perſo- 
5% A105, tor the Wrong done vetore the Action brought; The Rea— 
ſm is, 1/amages are the Principal in Perſonal Actions, and the Plaintiff 
it} has Poitettiong, and knows his Damage, and the Damage is the Cauſe 
of his Suit. In Waſte the Plaintiff may eatily ſee ir, and ſix of the 
ſurers ought to VIEW IT before the Waſte be found. In real Actions, 

'he Principal is the Freehold, which is detorced from him, and he can- 

„t know his Damages, but the Jurors have the View of the Land, and 

may take Knowledge ot it; and for Reut the Judges may ditcern, by 
Computation of the Time, how much Kent is incurred upon Conſide— 

tem of the Writ, and Count and Deed, as aforeſaid, and therefore 

in this Cale he ſhall have Judgmenr of rhe Rent incurred atter Verdict, 

an che Judgment ; Sententia non fertur de non liquidis. J enk. 1. pl. 9. 

17. In Action of Battery the Plaintiff recovered Damages; afterwards Ld. Raym. 
Part of the Plaintiff *s Skull came cut, by Reaſon of the ſame Battery; Rep 339. 
whereupon he brought a new Action tor further Damages; but the Re- * 80 
corery uin the former Action was held a good Bar and ſudgment for the adjudged 3 
Detendaut. 1 Salk. 11. pl. 5. Trin. 13 W. 3 B. R. Fetter v. Beale. cordingly 
| | | | Cs ge 5 Niſi ——— 
Aid. 60 2. Trin 13 WW. 3: S C. moved again, but the Plaintiff could not obtain Judgment, the Court 
iaclinipg ſtrongly againſt him. | « 


18. In Covenant for not repairing good Damages ought to be given 
Per Holt Ch. J. who ſaid that it had been always practiſed ſo before 
bim, and every Body elſe that he ever knew, and that 7hey always 
n/:0er in theſe Caſes, what it will coft to put the Premiſſes in Repair, 
and give ſo much Damages, and the Plaintiff ought in Juſtice to apply 
the Damages to the Repair of the Premiſſes; ro which &c. the Court 
agreed. 2 Ld, Raym. Rep. 1125, 1126. Paſch. 4 Ann, B. R. Vivian 
v. Champion. | . Vf. 5 
19. An Ad ion was brought by the Husband for taking his Wife away, 
and ravithing her, Per quod Conſortium &c. per magnum Tempus, viz. 
ler Hatilinu unins Anni amiſit &c. Verdict pro Quer. and gencral Da- 
mages given. Moved in Arreſt of Judgment, That a Near had not ex- 
fired from the Firſt of October, the Time of the Offence, to the Time of 
Verdict, and much leſs at the Time of the Action commenced ; and there- 
wore general Damages being given, it was erroneous. On the other Side 

it was faid, that coming under a Per Quod, it was only conſequential, 
and laid by Way of Aggravation of Damages, and was not the Caule of 
Action ; that the Per Magnum Tempus was enough, and the viz. Spa- 
tlum &cc. ſhould be rejected as Suppluſage, becaute impothble. Parker 
Ch. J. ſaid this Cafe was widely different from the Common Cafes of 
VIZ. a Time that is altogether impoſſible, as the zoth of February &c. 
lor here the whole Time is not impoſſible; and it cannot be known tor 
how much of it the Jury gave the Damages; moſt probably to rhe Time 
of the Verdict, Adjornatur. to Mod. 273, 2/4 Hill. 1 Ged. 1. B. R. 
Walter v. Warren. 2 
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(I) / what Caſes the Court may aſſeſs Damages 
[iibout awarding a Writ of Inquiry. | 


Be I, 1. N a Recordari for taking his Cattle, if upon Demurrer it is ad. 
428 | judged for the Plaintift, the Court may award Damages 
without a Writ of Enquiry of Damages. 14 0. 4. 9. b. 
2. So for other Things. 3 Þ, 6. b 


29. 0. | | | 
” 3 3. When a Man ſhall be condemned by ] udgmenr, the Juſtices 
| 517 zend may tax the Damages, without awarding a Writ of Inquiry of 
* * Oämages. 8 D, 6. ; | „ 


Martin. A | | | 
Though the Juſtices uſe to award Inqueſt of Damages when they give Judgment by Default, yet they 
themſelves may tax the Damages if they will. „„ bay 


\ Firzh. Barre, 4. In an Audira Querela, if the Matter be found for the Plaintiff 6; 


pl £3 cites Verdict, and they do not inquire of the Damages, the Court may lt: 
N fuſe to tax the Damages; but they may award a Veaire to the ſame 
Inqueſt to tax chem. 22 KE. 3. . „ Wy 

5. In Premunire by the King and J. N. againſt B. who confeſel th: 

Action, and the Plaintiff recovered Damages as he counted, and therelvre 

it ſcems that it was brought by J. N. Qui tam pro Rege quam &. and 

the Court would not tax the Damages. Br. Damages pl. 65. cites 21 E, 


Br. Meſne, 6. The Detendant pleaded Releaſe of Acquittal, which was not ſuſſicient, 


8 cites and therefore the Plaintiff recovered his Acquittal by Award of the Cour, 
Caſe the Court may tax Damages without awarding Writ of Inquiry of 
Damages. Br. Damages pl. 59. cites 38 E. 3. 10. 2, 
J. Treſpaſs of Battery by which the Party is maimed, the Fufices 
may tax the Damages themſelves by their Diſcretion it they will, Quod 


Nota; Per Cur. But yet they awarded Writ of Inquiry of Damages. Br. 


Damages, pl. 54. cites 11 H. 4. 65 
nancy in the Land, and had Day in the fame Term, and at the Day 
the Defendant made Default and the Plaintiff recovered Damages to 41. 


5 taxed by the Court, and not Damages as he counted, Quod Nota, that 
the Court itſelf taxed the Damages. Br. Damages, pl. 55. cites 14 H. 


4. 2. | | 1 FE | | 
? 9. Upon Demurrer in Law the Juſtices may award Damages tor the 


Party by their Diſcretion, or award Writ to inquire of the Damages at 


their Election. Br. Dainages, pl. 194. cites 14 H. 4. 39, 40 


10. In a Replevin againſt O. who ones 1 Rent; the Plaintif was | 
0 


Nonſuit ; the Queſtion was, Whether the Court might aſſeſs Damages, 
without a Writ of Inquiry of Damages? It was the Opinion that they 
might; for they are not in reſpect ot any local Matter, but they ac- 


crue to the Avowant tor the Delay in the Non- payment of. che Rent; 


Contrary where Fudgment is given for the Plaintiff; there the Court ſhall 
-not- at{eſs the Damages; tor he ought to recover for the taking of hi; 


Cattle, of which the judges cannot take Notice; and the Damages 


may be greater or leſs, according to the Value of the Cattle, and t 

Circumſtances of the taking and delay ing of them. 3 Le. 213. pl. 281. 

Patch. 30 Eliz. C. B. Ognell's Caſe, os 
| | 11. 


aud his Damages taxed by the Court to 100 8. And fo ſee that in ſome 


8. In Replevin, the Deſendant juſtified, the Plaintiff pleaded Fointt | 


ad- | 
es 


ices 
Yo 


t they 


i by 
Ye: 
lame 


| the 
elore 
and 
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11. The Conſtant Courſe and Practice of both Courts is, on a Judg- 
ment in Debt upon Default or Conf Mon, 40 tax the Coſts Occaſrone deten- 
ſentionis debiti, as well as Coſts of Suit ; and this being the Aſſent of the 
Party Plaintiff, which is always entered on the Record, as it is in this very 
Cafe, will conclude the Defendant, as appears by all the Precedents in 
in the Books of Entries; But i/ the Plaintiff will noe aſſent to it, then 
he ſhalt have a Writ of Inquiry ol Damages Occalione detentionis debiti 
the will; bur it is 1 the Hlection of the Plaintiff, and not ol the De- 
iendant 3 And it the Court by the Aſſent of the Plaintiff may tax 208. 
or any other ſmall Sum tor Damages Occaſione detentionis debiti illius, 
by the ſame Reaſon they may tax 201, or any greater Sum tor ſuch 
Damages, if they ſee Cauſe. 2 Saund. 107, Trin. 21 Car. 2. Holdipp 
- Otway- 5 3 | 5 | £ 
| 12. I Debt upon an Obligation, the Plaintiff had Fudgment, and after- 
wards ging "geo on the Fudgment, and had Fudgement upon it. The Ch. 
luſtice at firſt oppoſed the taxing Damages, (viz. Intereſt) without Writ 
of Inquiry ; but after wards It was veferrd to the Secondary to tax the Da- 
mages without Writ of Inquiry. Sid. 442. pl. 15. Hill. 21 and 22 
Car. 2. B. R. Row v. Apfley. 8 | 


(K) Iz cohat Caſes the Court may mitigate or encreaſe 


Damages. 


1. TYAMAGES are given at the Niſi Prius in an Action where Da 

mages are the Principal, and the Court cannot have any cer- . of. 
tain Conuſance of the Cauſe, * neither by the Record, nor other Mat- Ay, 
ter apparent, they cannot mitigate nor encreale. 5 eo ot. 
2. [As] In Caſe tor Slander, the Defendant juſtified in the Manner, D. 105 a. 
and at the Niſi Prius Damages were given, the Court cannot mitigate vl. 15 Mich. 
them. D. — Ma. 105. 15. | „ ö „ 
. : | = | | | 5 : v. Ld. Stur- 
ton, 8 C. adjudged. Palm. 314. Mich. 20 Jac, B. R. Hawkins v. Sciet, S. P. Jenk. 68 
pl. 29. that the Court can neither increaſe nor abridge them. | | | 


. But in Battery pro Amputatione manus dextræ, the Court may Firzh. Da- 
encreaſe the Oamages, for tis apparent to the Court by the Record 145%, yl 
and view of the Perlon. D. 2. Ma. 105. 15. Tripeoney, 22 E. 3. 85 


II. b. adzudged. 


. So in Battery upon View of Mayhem in Court. 39 E. 3. 20.5 C. cited 
P 


50 Ei. C B. in Caſe of Mallet v. Ferrers, where in Treſpaſs of Battery the Parties were at Iſſue 


upon Not Guilty, and at the Niſi Prius it appeared that the Thumb of the Right Hand of the Plaintiff 


was clear cut off, and ſo maimed; and it was found for the Plainrift, and Damages taxed ro 40 l. and 
now the Parry came in Perſon into Court, and prayed in reſpect of the H=inouſneſs of the Maim, that 
the Court would increaſe the Damages; which Damages, upon great Conſideration had, were made 
1001, and Judgment given accordingly, 8 


5. So in Battery upon View of rhe Wound in Court. 3 H. 4. 4. Br. Coſts, 


pl. 7 cites 


d C=_=r Damages, pl. 4o. cites 8. C. Br. N. C. pl. 466. cites 8. C. — Firrh. Damages, 


pl. 54: cities & . S. C. cited Lat. 223. Mich. 3 Car. in Caſe of Hooper v. Pope, which was 
Treſpaſo of Aſſault, Battery and Wounding, and upon Not Guilty, Verdict was for the Plaintiff, and 
{mall Damages given; and becauſe the Plaintiff had a Mayhem in his Hand by the wounding, it was 
M4 to increaſe the Damages on view of the Mayhem; bur the Court order'd, that the W ound 
be view'd by a Chirurgeon, and he to make Oath that it is a Mayhem, and alſo ro have a Certificate 


of 


th 


25 
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" pans; % — 2 
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27 Damages. 


- 


of the Juſtice of Aſſiſe, before the Court was tried that it is the fame Wound, upon which the A. is 

tion was brought, which was done, whereupon it was moved, that Damages ſhouid not be inere j un 
P = ' 2 17 4 7 ” Gare 

becauſe the Action is no more Generally than for Affault, Battery and W. ounding, and a 1 call 


ag | thcit 
; | quick 


Bur 


Mayhem does not appear on the Declaration, nor is it indorſed on the Poſtca, nor is it accord! 
D. 105 [See pl. 2. ſupra] 22 E 3 11 (See pl. 3. ſubra.] SH 4. 22. [See pl. 6, Infra] 
notwithſtanding, the Court increaſed the Damages upon the Matter above. 1 
| 7 . | | 8 | Fr 1): 
2 1 6. So in an Appeal of Mayhem, upan Dicw 8f the Mayhem. ms 
- mages, pi. Y. 4. 22. f 30 If, 31. | ö 

57. CITES : 3 18 
8 H. 4. 23. S. C. — Br Damages, pl. 47. cites 8. C. 


1 Br. Damages, pl. 111. 30 Afl. pl. 30. [and Roll is misprinted } | | q way 


7. Mich. 14 Tac. B. R. In an Appeal of Mayhem, by Freeman ara. 
| . | gs : : hs 
| Trevers, the jury gave twenty Marks Damages, ali upon View in 
Court, and Information of the Surgeons there pretenr, the Court 
0 creaſed the Damages to 1001. beciuſe he loft the Uſe of his Hand.“ 
Br. Da- 8. Bur it in an Appeal of Maphem, the Juſtices of Nil Prius, upon 
Es View thereol, certify, Thar he had ſuitained Da mages to ſuch greater 
5 — Sum, yet the Juſtices of the Court out of which it 14425, cannot en. 
Firzh, Da. creaſe Damages without their View. 8 0. 4. 23. | 
mages, pl. 1 | | 1 | | 


37. eites 8 C. 


Cu- 


Br. Da- . But upon a View in Pais by any of the Juſtices of rhe Court into 
„cen which the Nift Prius is returned, they map encreale Damages. 


47 Ces | 
8 66 8 Y. 4. 23. 
Fitzh.- Di- - | 
mage, pl. 57. cites 8. C. 


Br. Abri's- 10. In Conſpiraey for indicting for a Treſpaſs, Damages may be 


ment, pl. . mitigated by the Court. 7 Þ. 4. 31. b. Curia. 


— — 


Br. Damages, Pl. 44. cites S. C. & S. P. and ſays, it is ſaid there, that they may increaſe Damages 
But FE. 27. H. 3. 2. Per Engle field, Fitzherbert and Shelly [In Treſpaſs locall they 
Cannot abridge nor increaſe Damages contra of Cofts, and therefore it ſeems, that they cannot abridge 
nor increaſe, but in ſuch Caſes where they may have Notice as above, or in Caſe of Mayhem apparent 
and the like. Ibid. —— Br. Conſpiracy, pl. 11. Cites S. C. & S. P). | | 


Br. Abridg- 11. In Debt upon an Obligation, the Defendant denies rhe Deed, 
ce And if ts tound againit him, the Court may encreaſe the Damages 
2c. __ aſſeſſed, 14Þ. 4 19. b. N FOOT $ 
Jenk. 68. pl. 9 
29. Cites S. C. 


Fitzh. Jug 12. In Treſpaſs for entering into his Park, and taking a Doe, th 
pl. 10. | 3 7 0 | 
dess G. Court may mitigate the Oamages given by the Jury, 9 I, 6. 2. b. 
Jenk 68. pl. 29. Cites S. C. — 2 Inſt. 200. Ld, Coke ſays, that the Words in the Stat. Weſtm. 1. 
cap. 20. that “Great and large Amends ſhall be awarded according to the Treſpaſs againſt Tre ſpaſſot; 
in Parks attainted at the Suit of the Party,” if the Damages are too {mall, the Court has Power to 

Increaſe them; For the Word (Award) properly belongs to the Court. ne 


Br. Colts, 13. In Treſpaſs for cutting his Trees, upon Not Guilty pleadcd, 
the Court cannot encreale the Damages given by the Jury, becaule 


4 3 it lies not in their Conulance, 3 . 4: 4. 
mages, pl. 3 3 OE . 
40. cites 8. C, ——  Fitzh, Damages, pl. 54. cites S. C. —— enk 68. pl. 29. cites S. C. 


lenk 68. pl. 14. The Law 1s the ſame in Treſpaſs for taking his Goods, 19 h. 
29. cites 8. C. 6. 10. b. ; eee. | _ 
15. IM 


) br 


mages 

they 
ridge 
arent 


ed. 
INCS 


the 


. R 

ſtm. J. 
palſors 
wer to 


dc, 


all 


9 0. 
5. I 


: map eutreaſe Damages. 10 I). 6. 24. b. Curia. 


| the firſt Judgment. Br. Damages, pl. 111. cites 30 All. zo. 


Fl. 26. cites 8 H. 4. 23. 


— — : 


—— — — 2 — 
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— — 


. In an \pocal of Robbery, if the Detendant be acquitted, and Becauſe it 
15 enquired of the Damages, and it is found to 20 8. the Court ene Ve- 
A "mat encreaſe the Damages, becauſe they know (or by Reaſon eee | 
their knowing that! the Appellee was long in rilon, when the In⸗ 
gueſt had tared the Damages betore 42 Al. 19. 


N | i 8 5 . 
; Powages, pl. 115- CIteS ; | 
q . Inqueſt. Br. Abridgment, pl. 30. cites S. C. 


the Inqueſt 

had not been 
taken ſooner, 
S. C &S.P. per Knivet, and allo becauſe it was raved by 


16 In ſuch Aftion where the principal Demand is certain, the Court 5 Coſts, 
1 pl. 28 cites 

S. C. — 

Fitzh. Damages, pl. 31. cites S. C- 


17. As in Debt upon the Arrearages of an Account, ik the Jury finds Br. Coſts, 


1 


ir Arrear, and gives Damages, yet the Court may encreaſe it, becauſe 8 ay Ok - 


the Demand is certain. 10 0. 6. 24. b. adjudged. Hin 5 


againſt two 


n foceral Præcipes upon an Obligation, the Plaintiff had ſeveral Judgments, and Damages ſeverally, 


Pr. Damages, pl. 57. cites 14 Fa: 4.19. 


18. The Court map abridge Coſts of Suit by the Jury, 19 I), 6. Br. Abridg- 
| 42. U. 43. 5 | WI | ; 


ment, pl. 8. 
VVV | cites 19 H. 
6. 42. S. C, —— Fitzh. Damages, pl. 26. cites S. C. 


19. Appeal of Maihem, the Taqueſt taxed Damages to 00s. and Chel- 
rinston increaſed them to 10 Marks ; and Wilby 1aid, that it was too 
little, by which Hard awarded the Damages to 10 l. notwithſtanding 

20, Treſpaſs for that the Deſendant beat and maynem'd him; the De- 
'ndant pleaded Not Guilty, and is found Cuilty at the Niſi Prius, where 


| the Plaintiff gave in Evidence, that he was mayhem'd at the ſame Time 


and the Ingueft found accordingly, and Damages 184. and at the Day in 
Bank he ſhew'd the Maym to the Court, and prayed Increaſe of Damages, 
and the Court awarded, that he recover the 18 J. taxed by the jury, 


and 22 l. over, viz. 40. in all. Br. Damages, pl. 86. cites 39 E. 3. 20. 


21. Treſpaſs of Trees cut; Iſſue was join'd, and paſs'd for the Plaintiff, 
7 the Damage of 5 l. The Plaintiff pray'd, that they would increaſe 
Pamages. Thirn ſaid, we will not increaſe Damages of Trees cut; 
er it dyes not lie in our Conuſance, by Which they increaſed Coſts, and not _ 
)272%s, quod nota * This is intended of ſuch Matter which lies not in See pl. 32 
their Conulance, but of ſuch Matters which lies in their Connſance, they intra. 
may increaſe after Verdict upon Tfſue, and fo it was agreed by the Protho- 
notaries of C. B. Hill. 3 M. 1. in Treſpaſs of Baitcry, Br. tit. Abridg- 
ments pl. 36. Sites z H 5 3 3 
22. In Attaint, the Coſts were increafed by the Court. See Br. Attaint. 
23, The Court cannot increaſe Damages after [ſue tried between the 
Parties. Br. Abridgment, pl. 25. cites 8 H. 4. 23. 1 1 5 
24. The Court adjudg'd Damages by the View of the Perſon, who 
Was beaten, to 200 Marks, Which was adjudg'd by Inſpection, Br. Da- 
mages, pl. 49. cites 9 H. 4. 1. | _ | 
25. In Replevin the Iſſue was found for the Plaintiff to the Damage of 
20% The Plaintiff pray'd his Judgment, and the Gurt would not gude 
cement, unleſs the Plaintiff would releaſe Part of his Damages, and it 
was laid, that by the ſame Law that they may increaſe Damages, they 
may abridge, Quod nota, Br. Judges pl. 22. cites 11 H. 4. 10. 
. 4 A 26 Debt 


— 


vin geinſt each the Sum which the Jury found, and the Court increaſed the Damages over and above 
le Verdict ro a Mark; Quod Nota; But it is ſaid elſewhere, that he ſhall have but one Execution. 


— or a ER 
_— 


Damages. 


— 


Br. Abridg- 
ment, pl. 7. 
cites 19 H. 

6. 10. S. C. 


26. Debt againſt A. upon an Obligation, the Defendant pleaded Nyy f 
fagum, and it was found againſt him to the Damage of three 22 
The Plaintiff demanded Judgment as the Inqueſt had found, and l. 
creaſe of Damages at their Diſcretion, by which it was awarded tha 
he recover accordingly, and one Mark over of Increaſe. Br. tit, Abride. 


ment, pl. 35. cites 14 H 4. 19. 


27 Upon Inqueſt of Office to inquire of Damages, the Court may abrid 
or increaſe the Damages. Br. Damages, pl. 144. cites * 9 H. 6, 10. 
* Ir ſhould be 19 H. 6. 10. Oo 


ge 


28. But contra, upon 1ſſue tried upon the Principal between Party aud 
Party, quod nota Diverſity. Ibid. and cites 7 H. 4. 31. 3 U. 4 4 
and 34 H. 8. ; Er ns 1 e 
29. Note per Cur. that where the Demand is certain, as in Action of 
Debt &c. the Court may increaſe as well the Damages as the Cj 
quod nora. Br. Damages, pl. 137. cites 10 H. 6. 42. 25. Bos 
30. And if the Jury in Debt finds 20s, for Coſts and Damages in ont 

and the ſame Sum, the Court may increaſe it ro 20s. more, quod nora, 


= RON. > 


31. Forcible Entry found for the Plaintiff to the Damage of 201. an 
it was awarded, that he ſhould recover 201. taxed by the Inqueſt, and 
40 J. over by the Statute, viz. 601. in all, and fo ſee that the Coun 
trebled the Damages. Br. Damages, pl. 70. cites 19 H. 6.6. 

32. In Treſpaſs, the Defendant imparl d till another Term, and 
the Day made Default, by which Writ was awarded to enquire of H. 


mages, which found 201. Damages, and 4 1. Coſts, and therefore the 


Court abridg'd the Damages to 20 Marks, and the Colts ro tour Marks; 
tor where it is upon Writ of Inquiry of Damages, the Juſtices may in- 


| Increaſe or diminiſh at their Pleaſure ; tor it is only an Inqueſt ot Office 
to inſtruct them, and they may atleſs the Damages themſelves, without 


awarding any Inqueſt of Office, or Writ to inquire of the Damages, it 
they will. Br. tit. Abridgment, pl. 7. cites 19 H. 6. 10. 
33. Bur where the Inqueſt paſſes upon the Principal, viz. upon the Iſut 


between Party and Party, there the Court may increaſe Coſts, but nit in- 


creaſe nor diminiſh Damages; for there the Party is at his Attaint, but 


upon Inqueſt of Office, he cannot have Attaint, quod nota Differentiam, 
but where they give Excerve Damages upon the Iſſue, there the Court 


may ceaſe judgment, till the Plaintiff will releaſe his Damages to a 
reaſonable Sum, quod nora. Br. tit. Abridgment, pl. y. cites 19 H. 6. 19. 

34. In Treſpaſs by Two againſt Three the one appeared and pleaded to l. 
fue and the others made Default, and at the Day of Niti Prius it was 
found for the Plaintiff to the Damage of 1001. which they ſevered, ſcili- 
cet 40 /. for the Value of tbe Toods, and 60 J. for the Coſts of the Suit; the | 


Plaintiff prayed Judgment and the Court thought the Cots too high ; | 


and per Cur. it it was not for the Two who made Default the Coſts 
ſhould be abridged ; tor they may as well abridge as increaſe Coſts, but 


by Reaſon of the 'T'wo in the Simul the Court was in Doubt; For in 


Treſpaſs againſt Two, it the one appears, the Plaintiff thall count, that be 
together with the other, did the Treſpaſs, and though againſt the one 
the Proceſs is determined, yet againſt the other Proceſs thall be award- 
ed, and they could not know to what Colts this may come. And alter 
all was diſcontinued. Br. tit. Abridgment pl. 9. cices 21 H. 6.10. 


335. In Debt, the Jury found the Debt aud Damages to 26 5. 8 d. and 


the Court increated the Damages to 13 8. 4d. beyond the firſt Sum. Br, 
Damages pl. 139. cites 32 H. 6 1. y 
36. Damages were increaſed in Coſts by Reaſon that the Defendant 
delayed the Plaintiff by InjuntFion. Br. Damages pl. 165. cites 21 E. 4 
5 *, | | | 
37 In 
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37. In Treſpaſs Local they cannot abridge nor increaſe the Damages; | 
contrary ot the Colts 3 Per Fitzherbet, Englefield, and Shelley, And 
therelore after Demurrer when the Inqueſt and Damages were awarded 
and returned, the Juſtices at the Prayer of the Detendant and his Coun- 
jel would not abridge Damages, Quod Nota. Br. tit, Abridgment . 
cites 27 H. 8. 2. | | 
|F 38. Note, it was holden for Law, that the Fuftices may increaſe but 
e decreaſe Damages, becauſe the Party may have an Attaint. Bur note, 
| contrary by Anderſon and Periam. J. Godb. 135. pl. 157. Hill, 29 Eliz. 
C. B. Anon. Te es 
39. In an Aſſault, Battery, and Wounding, the Plaintiff after Verdic: 
moved the Court for an increaſe of Damages; the Court ſaid they could 
not do it, if the Word Maihemavit was not in the Declaration. Vent. | 
327, Hill. 29 & 30 Eliz. B. R. Anon. | 
40. The Plaintiff declares in Debt upon Obligation of 16 J. to his Da- Nor. i. | 
mage of 101. and upon Non eſt factum pleaded, the Jury found the Da- *: oe TR ; 
mazes to 14. and 408. Coſts; and the Court increaſed the Cyſts 4 J. So he as Ven | 
had Judgment to recover his Debt, and Damages, and Coſts to 131. bis. l 
which is more, than in his Count, and this was aſſigned for Error. Sed 
non allocatur. For although the Fury cannot give more Damages than the 
Plaintiff counts, yet the Court may increaſe them as they pleaſe ; W heretore 
the [Judgment was affirmed. Cro, E. 544. pl. 13. Hill. 39 Eliz. B. R. 
Wolt v. Meggs. 3j „„ 
41. Treſpaſs of Battery; One of the Defendants pleaded Not Guilty ; 
The other juſtified, The Iſſue againſt him was, De ſon Tort Demeſne, and 
one Jen. Fac. was awarded to try theſe Iſſues; and it was found for the 
Plaintiff, and Judgment accordingly, and Error thereot brought, be- 
cauſe the Plaintiff declared to his Damage of 40 l. and the Damages aſ- 
ſeſſed by the Fury were 35 l. and the Cos increaſed by the Court were 6 l. 
do the Plaintiff had Judgment to recover 41 J. which is more than 
whereot he declares ; Sed non al locatur; For the Damages found by the 
jury being leſs than he counts, although the Coſts amount to more it is 
not material. Cro. E. 866. pl. 47. Mich. 43 & 44 Eliz. in Cam. Scacc. 
, oe Poon VVV 
42, Treſpaſs for breaking his Cloſe, and cropping 200 Pear-Trees, and 
100 Apple-Trees, upon Not Guilty pleaded, the Plaintiff had a Verdict 
_ and Damages to 40 1. The Defendant moved the Court to mitigate the 
Damages, it appearing upon Affidavitthat that the Plaintiff would have 
accepted 5 1. betore the Action brought; but the Court ſaid that they 
could not diminiſh the Damages in Treſpaſs, which is local, and therelore 
it could not appear to them, and Judgment accordingly. Brownl. 204. 
Mich, 3 Jac. Delves v. W yer. „%% 
J3z. In Treſpaſs tor an Aſſault and Battery A. aud B. A. appeared &c. 
end Verdict was given againſt him ; the other was in the Simul cum; and 
Damages taxed againſt A. to 30 l. but the Court upon View of the Mayhem 
creaſed the Damages to 401. and afterwards a Verdiit was given againſt 
B. and Damages taxed; and then it was moved, that the Court upon another 
View of the Wound world increaſe Damages againſt B. for that A. had 
murdered the Officer that came to ſerve thy Execution upon him for the 400. 
jo that poſſibly the Plaintiff might recover nothing againſt A. But it Was 
denied by the Court, for that they could have the View but once in the 
lame Action, but it he had brought ſeveral Actions, it would have been 
Cherwiſfe, But the Court directed the Plaintiff to ſtay till A. was 
banged, and then they might make the View and increaſe the Damages. 
it, Rep. 51, 52. Mich. 3 Car. C. B. Anon. N | 
44. In Battery, Fudgment was given upon Non ſum informatus, and at- Hett 93. 8. 
terwards there was a Writ of Inquiry of Damages; on a Motion to miti- & . 
vie the Damages the Court ſald, that in ſuch Caſes they never would ding!. 
alter the Damages, where the Party had alſo given Evidence at the Inqui- 
FI Of Damages, | Lit. Rep. 150. Patch, 4 Car. C. B. Staulic's Cale. 
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44. In 
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* 4 6 45. In Treſpaſs Pedibus A ng orig raw gn Were given. Cited 

d. Grooke, by Crooke J. as a Caſe in B. R. in which himſelt was Counſel and that 

/ be could never have any Mitigation by the Court. Litt. Rep. 150. in 
Stanley's Caſe. Paſch. 4 Car. | 

46. In Treſpaſs the Plaintiff declared generally, that the Defendant mai. 

hemavit &c. And upon Iſſue he gave in Evidence that the Defendant dif. 

charged a Great Gun in a Ship without giving Notice according to Cuſtom 

&c. whereby the Plaintiff loſt an Dye and a Ig. It appeared upon the 

Evidence, that it was done without any Deſian or Intention of the Defen- 

dant, and therefore the Jury gave bur 10 J. Damages ; W hereupon the 

Court was moved to 1increate the Damages upon View of the Maihem 

(as they might) and a Day was given him to produce his Witneſtes, but 

their Evidence being the ſame in Effect as at the Trial, the Court 

would not encreaſe them; beſides the Particulars of the Mathem beine nc; 

ſet forth in this Declaration, but generally .®nod Maihemavit, the Court 

{aid that they c 1nnot increaſe the Damages upon View of the Mathem unt(s 

the Judges of the Niſt Prius &C. before whom it was tried, certity the 

Particulars of the Maihem to the Court, and that theſe wers rhe 

Maihems, which the Plaintiff oflered ro prove upon the Evidence ar 

the Trial; for otherwiſe it cannot appear to the Court, that they are 

the ſame Maihems for which the Plaintiff had declared. Sid. 1085 pl. 
22. Hill. 14 & 15 Car. 2. B. R. Angel v. Shacterton, „„ 

47. In Treſpaſs for Atiaulr, Battery and Mai hem, the Fury gave ont) 

10 S. Damages; but the Court upon Vie v of che Maithem, (which was 

a Broken Leg) and upon Affidavit of the Charges to the Surgeon, increaſ- 

ed the Damages to 20 l. Niſi Cauſa &c. and now Cauſe was thewn (viz.) 

that the Plaintiſf did mot ſet forth in what Part of his Body he was maim- 

ed. Bur per Hale Ch. B it the Plaintiff alleges that he was maimed, 

that is ground enough; and atterwards it was held by Hale & tor. Cur, 

the Damages may be uncreaſed where the Word mayhem avit is in the Decla- | "rc, 

ration; but the uſual and better Way had been ro expreſs the Manner of ee 

the Maihem and that % an Action of Battery the Court might increaſe the | | 

Damages upon the View, 1t the Manner of the Battery was alleged in the 

Count. Hardr. 408. Patch. 1) Car. 2. in the Exchequer. Auſtin v. Hilliars. 

Sid. 433. pl. 48. The Plaintiffs in an Action of Battery declared that that the De. | 

26. Burford fy dant ſtruch the Horje wheron the Wife rode, jo that the Horſe ron | 

1 LH tag away with her, whereby ſhe was thrown down, and another Horſe ran over 

tions $1. Da- Her, whereby ſhe loft the Uſe of Two of her Fingers. The Fury had given 

mages, and fem 48 J. Damages, and they moved the Court, upon View of the Mai— 

ſays the hem, to increaſe them; whereupon the Declaration was read; but the 

„ ee would pon thought the Damages given by the Jury ſufficient. Mod. 24. pl. 65. 
not hear ; 1 5 3 | = a | | 

hat che Mich. 21 Car, 2. B. R. Dodwell ind Us v. Butiord:- ---- 8 

%% ĩ os J ol ns 

might ſay, becauſe it was doubted, whether it might be increaſed upon the View, in as much 28 

there is not any Mayhem or wounding here directly made by the Parey, bur that it is rather of 

Accident viz. the coming of the other Horſe, and How he came, and whether the Feme might hate 

4 voided him is Matter of Evidence, and fo they denied to increaſe the Damages. ä 


49. Collaterall Damages ſhall be conſidered in Equity on Penalty of | 

a Bond to ſave Harmleſs. Sid. 442. Hill. 21 & 22 Car. 2. B. R. 
7 WY 4 TREE LE EIIENGEL = | pol 
Jo. M. brought an Action of Aſſault and Battery, againſt J. S. Who 
pleaeded, De ſon Aſſault Demeſue; and a Verdict being for the Plaintitt, | 
they gave him 6/. Damages at the Aſfiſes ; but upon view of the Mayhem, | 
it appearing that he had loft two of his Fingers, and was therevy diſabled io 
follow his Trade of Cloth-Shearing, the Court increaſed the Damages 10 1000. 
Freem. Rep. 173. pl. 185. Mich. 1674. C. B. More's Caſe. | 


51. Adjudged | 


. 


Ch 25 
ger by 
t have 


N ol | 
HE 


Who 
intiff, 
hem, 
bled o 


1000. 


udged | 


23 


Da 


51. Adjudged in Action ot Aſſault &c. that where the Plaintiff ge. 
cares of 4 Wounding by the Word Maihemavit, it is clear the Damages 

may be increaſed, though Damages are given by the ſury. 3 Salk. 11 5. 
pl. 6. Cook v. Beale, 2 
52. HO it is where the Plaintiff ſets forth a Mound ſo particular in his De- Id. Raym, 
Jiration, that by the Deſcription it appears to be a Maihem; and ſo it 1s Dep. 1.76. 
were the Wound is vi/ible and apparent; and this may be done, whet! 8 


a 3 nether W. z. S. C. 
Damages are given by the Jury upon an Iſſue joined, or upon a Writ of & S. b. re- 


Inquiry. 3 Salk. 115. pl. 7. Cook v. Beale. | ſolved ac- 


cordingly, 


though the Word Mayhemavit is not in the Declaration, and cites Raſt. Appeal 46. and 


8 H. . 21. © 


53. But this Increaſe of Damages muſt be given by the Courts a Meſtiin- 1-d. Raym. 
fur upon the View of the Wounding, or upon Afidavits made thereof; Rep. 177. 
and it cannot be done by the Fuſtices of Niſs Prius, who, if the Wound is W. 80 
: 1 © | | 5 5 0 - 
very great, inuſt endorſe the Evidence on the Poſtea, and upon ſuch Evidence & S P xc. 
the Damages will be encreaſed, though the Wound was not ſet forth in the folv'd, and 
Maibemavit in the Declaration, 3 Salk. 115. S. C. one 39 E. 3; 
| | | e 20. b. 22 E. 
| 3. II. Sty. 314. and Hardr. 408. 


54. And ſo it is without ſuch Indorſement, where the Cauſe ws tried Ld. Raym. 
tore a Fudge of that Court, where the Motion is made tor increaſe of Da- Rep 277 

Pn os : \ CR To 1 e 
mages. 3 Salk. 115. pl. 8. Cook V. Beale. Per Powell 
CCC . | | „„ T-and the 

Reporter adds a Nota, that this Cauſe was tried before Powell himſelf, | 


55, Treſpaſs, Aſſault and Battery. The Plaintiff declares, that the 
Detendant cum manu ſua ipſum Thomam Cook ſuper finiſtrum oculum 
clit et violavit ita quod, the ſaid Thomas Cook, viz. the Plaintiff, 
prirrtus inhabilis devenit ad ſcribendum vel legendum, being an Officer of the 
oc &e, Not Guilty pleaded. Verdict for the Plaintiff, And 
Birch, Serjeant, moved, that the Court would increaſe the Damages, 
upon Affidavit, that the Plaintiff had loſt his Eye. But the Court or- 
dered the Plaintiff to appear in Court in Perſon, for otherwiſe, they 
cul4 not increaſe the Damages; upon which the Plaintiff was brought 
ine Court. And afterwards the Court, after ſeveral Motions reſol ved, 
than che Court may increaſe the Damages, if the Wound be apparrent, 
touch it be aot a Maim. And ſo it was done in the Caſe ot the Lord 
Folout, Therefore in this Caſe, becauſe the Wound is viſible, though 
te no Mayhem, (for it is not a Mayhem, becaule the Eye is not wholly 
out, bur the Plaintiff only declares, Quod inhabilis ad legendum „e 
rivendum devenit by the Wound,) yet Damages may be increaſed. 
Aud Powell J. ſaid, that Holt Ch. J. was of that Opinion, Ld. 
Riym. Rep. 196. Hill. 8 & 9g W. 3. Cook v. Beal. : 

55. $ (per Powell, J.) though the /ofs of a Noſe is not a Mayhem to 
bein an Action Felonice tor the Loſs of it, yet the Court may in ſuch 
(ale increaſe the Damages. Ibid. . 

57. And he ſaid, that the Court inig ht increaſe the Damages upon a 
Writ cf Inguiry, becauſe that was but a bare Inqueſt ot Office. And Sty. 
945, 1 Le. 139. Bend. 158. Litt. Rep. 51. Hurt. 121. 53; 1 Sid. 
453, 1 Mod, 24. were Cited, and a Caſe between Swallep and Babing⸗ 
ten, where in a general Action of Afiaulr, Battery, and Wounding, 
«pon V1ew the Damages were increaſed about tour Yeers ago, upon the 
Motion ot Serjeant Lovell. Ld. Raym. Rep. 170. Hill. 8 & 9. W. 3. 
Cock v. Beal. RE LD ns 
88. The Plaintiff was arreſted at the Suit of the now Defendant, in a 
eus Act ion, without any Colour of Reaſon; and aſterwards he 
"get an Aion of falſe Impriſonment againit the Defendant, and the 


4 B Fay 


Hill 8 & 9 


P 
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Jury gave him sol. Damages; and upon a Notion in arteit of Judgment | cauſe 
| becauie the Damages were exceſſive, it was oppoſed by the Plaintif”, | Raw 
Counſel, and inſiſted, that he might have the Benefit of the Verdict | 6. 
which was granted, and accordingly the Plaintiff had Fudgment. 8 Mod the?! 
296. Trin. 10 Geo. 1725. Herbert v. Morgan. | ver 


C /i; L 


ter. 


- — 


— — © 
— — — 


— — 


„ : . | 4 Car. 

(L) [Mitigated, or Increaſed | a. = 

In Refpect of the Plea; =.” 
And Circumſtances. | | 


See (KR) 1. 1 JN Treſpaſs for taking his Goods, to the Damage of 20 l. if the 
pl. 4 Defendant pleads an Arbitrament made in another Country, and 
| this is tried againſt the Defendant, and Damages atleficd for the Tre: 
paſs, yet inalmuch as this Foreign Jury could not have full Conu- 
ſance ot the Treſpaſs, and the Defendant hath “ not denied the Da- 
mage to be according to the Count, the Court, with the Aſſent of the 
Dlaintiff, map encreaſe the Damages, and to 19 much as the 
„„ / , d 
2. In an Action for taking his Goods, if the Deſend int avons, 
bol 573- upon which it is demurred and adjudged tor the Plaintiſt, or upon De- 
Fr Dau tault and Damage found upon the Wrir of Inquiry of Damages, the 
pl. 55. cites Court may increaſe them; tor the Court (this being upon De⸗ 
§. C. murrer) might have awarded Damages without Inqump, therelote 
the Inqueit is but for their Information, 14 . 4. 9. h. 3 H. 6. 29. b. 
3. So in this Caſe the Court may mitigate the Damages for the 
. ſame Reaſon, 3 Þ. 6. 29. b. %% 8 - 
* Br Da- 4, So in Treſpaſs, If Judgment be given upon Nil dicit, and a tit | 
e pl. ok Inquiry of Damages ſerved, the Court may tncreaſe or diminiſh 
„the Damages found by the Inqueſt, for that they might have 
Br. Abridg- awarded Damages according to their Diſcretion, without (lucy 
ment, pl. 7. YDrit, * 19 I). 6. 10. b. adjudged. Mich. 1651. between t Ley au 
cites .C. Lord Follict, in Alt Action of Atfaule, Battery, and Wounding, the | 
for 5 Manner of the doing thereof being ſpecially laid in the Declaration, | 
of Office to though the Inqueſt gave 2001. Damages, yet upon Examination ot 
inſtruct the Surgeons, and upon View of the Wound in Court, and for the 
e wg Heinouſneſs of the Fact, being done in the High Street, in the Oay- 
mige, pl. time, with a Stilletto, with an Intent to kill him, and the Sl 
24 "cires Reon, by Agreement, being to have 150 l. tor the Cure, the Plain 
S. C. tiff being in great Danger of Death, and having loſt a Pottle ot } 
1 RF Blood, as the Surgeons laid, the Courr increaſed the Damages to 
n 400 l. in toto, and Judgment given accordingly. 
SC & 4 b. admitted, but ſays nothing of the Manner of the Aſſault, Battery and Wounding being 
| Jatd in the Declaration. —— S. C. cited Ld. Raym, Rep. 176. per Cur. | 5 


98952 


5. In Treſpaſs for breaking his Cloſe by Rawlins with a Continuandl, 
it was moved by Coke, that the Plaintiff needed not to ſhew a Regrel> | 
to have Damages for the Continuance of the firſt Entry, viz. tor che | 
mean Profits. Gawdy J. without an Entry, he ſhall not have Dama" | 
or the Continuance, unleſs in the Caſe where the Term, or Eſtate, F 
Plaintiſf in the Land is determined; and to ſuch Opinion of Gawd), 


the whole Court did incline, but they did nor reſolve the Point, f 


— —— 8 
— — 


— — — I" 


Damages. 


ge a Regreſs was proved. Le. 302. pl. 416. Trin. 31 Eliz. B. R. 
Paw lins's Caſe, Cites 20 H. 6. 15. 38 H. 6. 27. 3 

| 4 In ſuch a Precipe where the Demandant is to recover Damages, if; Lev. $40; 
the Tenant pleads Non-Tenure, or diſclaims, there the Demandant may Trin. 4 W. 
| ...r him to be Tenant of his Land, as his Writ ſuppoſeth for the Benefit of 5 92 


ot 


Damages, which otherwiſe he ſhould loſe, or pray Judgment and en- Hunlock , 
ter. C0: Litt. 362. b. | 0 Petre reſoly+ 8 
* | | ed per tot. 


| Car. that Littleton and Coke are not to be underſtood of a ſimple Plea of Non-tenure, but of Non- 
eenure with Diſclaimer, as the Pleadings uſually were in Littleton's Time. 9 


5. In Treſpaſs of Aſſault and Wounding, where the Truth was, that 
the Plaintiff *s Arm was broke, and he was in great Danger {till of loſing 
the Uſe of it, and the Fury gave but 12d. Damages; the Court would 
| not increaſe them, becauſe he Manner of Wounding was not ſet forth in 
ie Declaration; and, per Roll Ch. J. it might be, that his Arm was 
| broke ſince the Action. Sty. 345. Mich. 1652. Jervis v. Lucas. 


* l . 


(M) Damages Jucreaſed, or Decreaſed. 
By what Court it may be. 


W's, 

the „ ThE Juſtices of Niſi Prius have no Power to encreaſe Da- Br. Da- 

De- mages, but only to inquire of that which is affirmed by the ee! 
— CY ĩ ĩͤ ( Op 
b. „„ Fitzh. Da- 


mage, pl. 57. cites S. : 


Dit 2. In Treſpaſs and Battery in an Inferior Court, the Fudge there in- 
nith creaſed the Damages upon View to more than was given by the Jury. 
Jave The Court ſaid, that e proper Way to reform this is by Writ of Error; 
uch tor none but the Courts at Weſtminſter can increaſe Damages upon 
and View. Vent. 353. Hill. 32 and 33 Car. 2. B. R. Anon. e 
the 3. But a Writ of Error being brought, and Error aſſigned, for that 
on, an Infer ior Court had increaſed the Damages given by the Jury upon 
1 Ol an Inſpection of the Mayhem made by the ſaid Battery, the Court held, 
the that the Inferior Court had Power to judge upon their View of the May- 
ay: hem, and to increaſe the Damages, and affirmed the Judgment. 2 Jo. 
- 183, Mich, 33 Car. 2. B. R. Anon. 1 1 ” 
All | | | | 
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Damages. 


8. P. Br. 


Da mages, pl. 


92. Cites 
Sv 
where /-r2e 
ral blend to 
the {1:2 
in Freſba ſs, 
ond after 
one makes 
Default. 
vet the firſt 


Ingueft ſhall tax Damages for all. — Br. Attaint, pl. 44. cites 8. C. 


pl. % eite i Koa 7 | „„ 
F. If an Action of Treſpaſs be brought aguinſt two, and they plead {+ 


the ſame Damages, by the ſame Reaſon he ſhall have Advantage ot the 
Satisfaction ot them made by his Companion, Per Clench. 3 Le. 122. 
pl. 174. Trin. 2) Eliz. B. R. Anon. < lh 


for the Plaintiff, but no Damages were aſſeſſed by the Fury, and the Value 
of the Marriage was found to be 500 J. And now theQueition was, Whe- 


and the Court prima facie, ſeemed to doubt of the Caſe; For where 
the Party may have an Attaint, there no Damages thall be aſſeſſed by 


adjudged, that no Writ of Enquiry of Damages ſhould iſſue; but a Faure 
| Facias de novo was granted to try the Iſſue again. Godb, 20). pl. 294- 
Mich, 1. Jac. in C. B, Cook's Caſe. Om 


Guilty, he jhall be ſubject to the ſaid Damages, although he was nor Party 


(M. 2) Damages tax d by the firſt Inqueſt, where 


there are more Juries than one. 


1. IN Treſpaſs againſt two, if the one comes and pleads, and is convidy! 
to the Damage &c. and the other comes and pleads, and is convity! 
the 2d Jury ſhall not give Damages; tor the 24 who pleaded ſhall be 
2 ger by the firſt Verdict, Quod Nota, Br. Damages, pl. 29. cites 44 
„ 8 | | 
2. Forger of Deeds, by which he was di/turbed of his Poſſeſſion of ſuc] 
Tenements in D. inthe County of K. and of ſuch Lands ia I. and Aller! 
the Forging at D. in the County of K. and brouzht the Action in the Cui 
of K. and [as] to the Land in the County of K. the Defendant pleaded *; 
Plea to the Iſſue and to the Land in L. other lieiue, and the Fur, F K. 
appear'd and found for the Piaintiff, and the Fury of L. lid nit appear 
therefore it was order'd, that the Jury who appear'd, ſhould tax Du. 
mages for the Whole, and therefore the Inquett aſſeſs'd Damages tr 
the Land in K. to 101 and for Cofts, if he barr'd at L. to 1008. and 
tor the Forging, as to the Tenement in London 8 J. and for Colts of 
his Suit, it it be found for him, 408 over the 1998. and fo Damages 
and Coſts ſevered. Br. Damages, pl. 14. cites 21 H. 6. 51. 
3. It two plead Not Guilty ſeverully in Treſpaſs, and ſeveral Venire Hu. 
ci2s's are awarded, the Inqueſt that firſt paſſed ſhall aſfeſs Damages 
againſt all, and the ſecond Jury thall not affeſs the Damages, and there 
the other Defendaut thall be charged of the Damages, by the Inqueſt 
which patied upon rhe Iſſue, ro which he was not a Party, but he was 
Party to tne original, Quod Nota, and therefore may have Attaint alſo; 
Per Moile, & non negarur, and in this Caſe the ſecond Inqueſt ſhall nat 
aſſeſs Damages, Quod Nota. Br. Brief. de enquire pl. 8. cites 39. 
E 15 5 3%%FFÜͤↄĩͤ⁊62 


4 After Ire in Treſpaſs, the Defendant confeſs'd the Action by which 


the ſame Inqueit enquired of the Damages, and no other. Er. Enquelt, 
veral Pleas, and afterwards one of them zs fed Guilty by a jeveral Furs, 
That Fury fall aſſeſs all the Damages; and if the other be afterwards forn! 
to the {aid Jury; and by the ſame Reaſon chat he thall be charged with 


6. In a Writ of Ouare Intruſit Maritagio non ſatisfacto it was found 


ther the ſame might be ſupplied by a Writ of Enquiry of Damages? 


the Court, if the ſame be not found by the Jury; and therefore the 
Court would be adviſed of it; but afterwards in the ſame Term it Was 


(N) Hr 


_ Jamages. 201 


— 


e For aohat Carſes they ſhall be recovered. 
Not for the Delay of the Court. 


1. ] J a Man appealed of Robbery continues long in Priſon, and af- See [KJ _ 
ter is acquitted, he ſhall not have Damages for the long Contt- 5 
nance im j2rion, becaule it was a Detault of the Juſtices that they mages, 11. 
82 dellver him at the firſt General Delivery. 42 All. 19. ed any” 
{anvet. CL is C. — Bri 


ON 


tit. Abridpe 
ment, pl. 30. cites S. C. 


2. Ik the Conuſee of a Statute Merchant takes the Body of the Co- Br. Audits 
nufor in Execution, Without any Extent of the Land, after he hath re- Querela, pl! 


leaſed rhe Starure, vet in an Atidita Querela the Conuſor ſhall re- = LE; 


cover Damages for the Jmpriſoninent of his Body without Cauſe. Puch“ mc 
lere, / . . 1. . 1 | Plaintiff | 

8 | : 5 all not 
recover Damages in this Action but where he is ouſted of his Land. —— Br. Damages, pl. 34. cites 
8. Fitzh. Audita Querela, pl. 2. cites S. C. | 8 | _ 


OO OY OF VE 


o 
— — * * — 1 * — — 
— — 


(0) Ta what Actions Damages ſhall be ſaved by the 
„ Confeſſul. 


3 N an Admeaſurement of Dower, if the Defendant comes the Br. Admea- 
rſt Day, and ſays, that he is ready to admeaſuire, the Jlain- remenr, 


- . Wo . cites 
uf (hail not recover his Damages. 42 E. 3. 19. b. 1 
3 1 5 wn „ . Fitzh. Da.. 
mages, pl. 51. Cites 8. C. — 2 Inſt. 368. on the Scat. Weſtm. 2 13 E 1. cap 7. Ld. Coke ſays, 
er in a Writ of Admeaſurement of Dower the Demandanr ſhall recover Damages if the Tenant ap- 
peers not the firſt Day and yields to Admeaſurement for the Iſſues in the mean time, but in Admeaſure- 
wert of Palture no Damages ſhall be recovered at all, and cites S. C. Fitzh. Damages, pl. 2. S. P. 
Moy za E 5, — Br. Damages, pl. 24. cites S. C. Ibid. pl. 184. cites S. C. and 44 E 3. 
0.14, | FER | | . | | | = 


2. In Detinue, if the Garniſhment be prayed, and the Garniſhee : 
comes, and cannot deny the Conditions to be broke, the Plaintifk 
hall not recover any Damages againſt him. 8 . 6. 11. 
So If he makes Default; for Damages are given againſt the 
N AAA ph gc, 
Ita Pan will avoid the Damages, becauſe he hath been ar. 
all * Times ready to render the Thing in Demand, he oughr ro come NP 
A ee er be ©." ANGER r 
J. Ill Detinue for a Writing againſt an Executor, ſuppoſing it to Fitch. Da- 
come to his Hands after the Death of the Teſtator, the Ocitiwant 1 
Way came ar the grand Diſtreſs, und ſay, that he hath at all Times S. 8 & 
Rane to deliver the Writing atter the T 5g it * to 15 6 + bur 
nds, | mM, 22 Ed. 3. 9. U. if he can- 
aun. thereby ſave Vamages againſt him Se Bens ay fo, 


| | Damages 
Hall be recovered againſt him, 


4 C IE 6. In 


— —j—ä—I— ow nar . 
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202 Damages. 


In Annuity 6. In Annuity, ik the Detendant be returned ſummoned, and dos; 


the Defen- not come, bur atterwards comes by Attachment, he ſhall not ſave Oz: 
dan eigene rages by ſaying, that he hath been at all Times ready, for he ſj 
ge, „g not have ſuch Plea, inaſmuch as he did not come upon the Sun 
ſaid, that he Mons. 29 E. 3. 40. adjudged. 


has been at | 
all times ready &c. and yet the Plaintiff recovered the Annuity and the Damages; Quod Nota. By 
Damages, pl. 186, cites 2 H. 4. 3. 1 


7. In a Writ of Aiel, Coſinage &c. where the Land and Damages ar 
to be recovered, the Plea of Tout temps Prift is not good, becaule the 

Tenant of the Land there has no Title, but holds the Land by Wiens 
PF : 


12 — * 


(O. 2) Saved. By Recouper. 
7 8 1. THE Leſſor * diſtrains his Tenant for Life, after that a Term of 
11 = © Rent was Arrear, and continued ſeiſed, and the Leſſee recover 
SC and by the Aiſiſe, and the Rent which 1ncurr'd during the Seiſin, by Diſſeiſn 
the Word was recoup'd, and becauſe a Rent-Day was arreur before the Diſſeiſin, and 


(diftrains) another Rent-Day after the Recovery by the Aſſiſe upon this Uitfeitin 
ſeems miſ- 3 C = „ N Samy 1 
Printe therefore in Aſſiſe of Rent, brought by the Leſſor againſt the Leſlee at 


and that it ter the Recovery, is had by the Leilee in che Atliſe againſt the Leſſor, 


ſhould be therefore the Jury were compell'd to ſever their Damages, and fo they 
(diflerles) did. Quod Nota. Br. Damages, pl. 94. cites 8 All. 37. 


as it in Zr. 7 5 N | | | 
Akte, Pl. 141. 2. In Aſſiſe of Land, the Defendant had Rent Charge, or Con- 


mon, out of the ſame Land of which the Aſſiſe is brought againt him, 


and theretore the Damages were Recoup'd or Abridg'd. Br. tit, A- | 


bridgmenr, pl. 26. cites 3 H. 6. fol. ult'. 


—— — 
— — — 


(P) In what Actions Damages hall be recovered, [And 
| Where. ] Upon a Penal Statute. [Or otherwile,] | 


Co C 559.1. JN an Action of Debt upon the Stat. of 1 and 2 Ph. and Ma, for 


Af Fd 1 51. by che Party grieved, tor taking more than 4d. for a Di- 
v. Wirgae, qrefs, by Which Act it is enacted, That ik any takes more than 1d. 


judged that fOr impounding a Diſtrels, he ſhall forfeit 51. to the Party griebed, 


Colts and over and above the Sum that he took more than 4 d. and it 15 
Damages found againſt the Detendant, the Plaintiff ſhall have Damages, 


are well 


given; and though tt be upon a Penal Law, becauſe chis is a Debt of 51. certan 


h be 
fays, that ſo given by the Statute, and nor as Damages, and the Damages are to 
is all the : given for the Delay in not rendring the Debt upon the Return of 


Precedents the Summons, for this is nor like ro Penal Laws that give treble 


in Co. Ent. > 15 ; | —t 
162, 164. Damages, for there it appears, that they intend it for Damages, n 


ea the Statute of 2 E. 6. where Debt 1s given for the treble Value, fr. 


pl. 9. Muſ- that there the Value is uncertain till the Recovery; but here the 51.1s 
grave v. | A certain Debt by the Statute, aud it ſhould be a ſmall Pemer, 


and dg. kor the Party grieved to bring an Action for 51, without Damage? 


ment in 


or C. 
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W thong! 
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Zt. 


ag Mar. 56. pl. 88. S. C. adjornatur — Ibid. 61. pl. 95. S. C. Brampſton a 

| BP that the Damages were well aſſeſſed upon the Precedents cited, but Barkley doubted, and con- 
| El anon Pilford's Cafe, 10 Rep. that no Colts ſhould be given; and as to the Precedents, he ſaid 
3 12 they did not bind him, for perhaps they paſted ſub ſilentio; Et adjornatur. 5 
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© C079. Mich. 15 Car. B. R. between Norrb and Muſgrave, per C B. af- 


— — — — 


Curiam, adjudged upon a Mrit of Error upon fuch Judgment 1 oY 
| =:co, where Damages were given, by the Direction of the Court, . dur @., 
5 upon good Advice. Intratur, Trin. 15 Car. Rot. 975. Ent. and 


ſaid, that 
it they were 
nd Tones con- 


tnongh there are Precedents there that no Damages were given, yet this does not prove tl 


0 


„Damages ſhall be given to the Party grieved, in an Action 
udon the Statute of che 13 EL cap. 5. of Forgery Ok falſe Deeds. Mew 


1 


Entries 163. 


z. Damages ſhall be given to the Party grieved, in an Action 
upon the Statute ot 21 H. 8. cap. 6. of Mortuaries. Neu Entries 


16: 


V 


4 Tf a common Informer brings an Information, or Action of Mar. 58. 51: 


_ 


Ocbt, tam quam cc. upon a Penal Statute, for a Sum certain 88. 8 C. 


algen by the Statute, he thall not recover his Damages. M. 15 Car, , Barkley 


*3, B. in the ſaid Caſe of North and Muſgrave, per Curiam, and the Velo 
Cierks agreed it to be the common Courſe and Practice it mn Infor. 
1 mer ſhould 


recover Damages, and that He and Keeling, Clerk of the Crown, ſaid No; but faid, that Damages 


ould be given againſt him. -—— See Tit. Actions (A. 8) and ſee Cofts [A. 4] 


. In Writs of Execution, nd Damages ſhall be recovered, 50 E. Br. Da- 
| > | | 3 . . | EEE mages, P . 

| | n 5 FW op A = .. 
S, C. ——— See the Plea next following, and the Notes, and ſee pl. 13. in the Notes. 


of 


pl. 3. cites 
$ b. Unleſs iu Special Caſe, and in Scire Facias in Nature of Quare Impedit between Coparceners ; 


— 


Compoſition to preſent by Turn, a Man recovered the Preſentmert and Damages as admitted there. 
Br. Scire Facias pl. 54 cites 50 E 3 23.— f | 
a Fine levied of an Acquittal in Mrit of Veſne upon Appearance of the Defendant ; Contrary upon his 
Detant; Per Belknappe. Cr. Scire Facias pl. 54. cites 50 E 3. 23. Br. Damages pl. 36 cites 


b. C. — — Lat. 101 in a Nota. S. P. that vo Coſts ſhall be, or ought to be in a Scire Facias; 


die dictum fuit per omnes. | 


In Scire Facias againſt the Heir of Acquittal acknowledged by his Father he was returned warned, and 


dit not come, by which Diſtringas iſſued and no Judgment to recover the Acquittal, and Damages 
it ſhould have been acainſt his Father, if he had appeared aud* pleaded and it had been found 
2g pſt him. Br. Damages pl. 175. cites 46 E. 3. 31. 5 | ” = , 
In Scire Facias upon Recovery of an Annuity the Plaintiff ſhall not recover Damages nor Arrears 


pending the Scire Facias, but he ſhall recover the Arrears pending the Writ of Annuity, per Judi- 
cum Curie, Br. Damages pl. 145 cites 9 H. 5. 12. & 7 H. 4.15. Per Rykhill J. | 


45, 
. | | cok | ee S. C that 

Man ſhall recover Damages in Attaint founded upon a Formedon, and yet he cannot recover Da- 

mages in the Formedon upon which it is founded; but it is founded upon the falſe Oath ; Per 


li}; 


9. In Detinue Damages ſhall be recovered. 2 Þ. 6. 15. 1 
9. In an Attaint ot d Freehold, Oamages ſhall be recovered at pin. Da- 
te Common Law. 3 h. 4 i. geo pl 55. 
that at Common Law a Man might have Attaint of Frank. Tenement and Damages in the ſame Writ, 
kr Hill ——-- In Attaint it the Plaintiff recovers Reſtitution of the Thing loſt, yer he ſhall recover 
Damages beſides, Br. Damages pl. 174 cites 46 E. 2. 23. | Ns 


6. In a Scire F acias no Damages ſhall be recovered, 2 I), 6. wh Damages 


pn 


$o upon the Appearance of the Party in Scire Facias, ubon 


„„ In a Formedon no Damages ſhall be recovered. 3 H. 4. fe: Dung N 
„ Ä e pl. 18 cites 


— "Av ae. .\ EY ate. 939 


284 Damages. . 
Sce18 E, 3.10. In a Warrantia Chartæ, it tie Plaine recosets pro Loco & 2 : 
4 $0.47 Tempore, he ſhall not recover Dauiages, aud yer he counts g DI 

9. 1 | 


j made a Damages. 21 E. 3. 57.Þ. Quare 18 E. 3. 43. b. 


Quere, bur 3 3 
che Reporter ſoys, Vide Supra, where Damages are recovered in Simili Caſu. 


colitrd 


fecover 


Br. Damages 11, In a Writ of Warrantia Chartæ, although the Defendant delay; 8 
pl. 183 ciies him by Iſue, yet no Damages ſhall be recovered where no Land! be rect 


I s 4 : be reCOV 
chat plan Joſt. 42 E. 3. J. 6. (It fcems this is to recover Pro Loco « Ten. WM ©. 1» 
ſhall recover pore. ) | | | | 
Damages in ; rg „5 5 
Warrantia Chartæ, where he did not loſe the Land. —Fitzh, Damage pl. 69. cites S. C. 
S. C. cited Hob. 23. e | | 


&> 12. Bit otherwiſe where the Land is loſt. 42 E. 3. J. b. 
Fitzh. Damages pl. 69. cites S. C. 


In Writ 12. | Man ſhall not recover Damages in d Writ of Nleſn, fl it be 
of Bleine Brit 101 the Acquittai Leiore Liſtreis in his Detaulr. 
between | alas | 
Ld. and Tenants, the Defendant acknowledged Acquittal by Fine, whercupon the Plaintiff aſter 
wards ſued Sci. Fa. to ſay why he did not acavit him, and Defendant made Default, WHereupon a 
Difſtriagas ad Acquictandum ſued, but not returned, then an Alias iflued and the Sherift returned 
Iffues, whereupon the Plan prayed a Writ ro inquire of Damages, but could not. have it; becauſe 
in dci. Fac. apd Wrir {udivict, 2 Ne hall not recover Damages, but in an Original Writ ; But 
at Jaſt they Ywoarud wnotne: Writ of Ciſtringas ad Acquietandum, upon which if he comes and car. 
not exctie himicit, he ha recon, or Damages; Per Beike, bar not upon his Default. Er. Damages pl. 
36. cues 30 E.. 23 r. ire facias pl. 54. cites S C.— In Wrir of Meſne if he cents 
the Necd of Acquittal, and ids ound againlt him he ſhall recover his Damages withour inquiring 
whethrr he was diltrained in his Diſtrained in his Default; Per Belknap, Fitzh. Damages pl. 69. 
e e | | 1 | „„ N 
In Mrit of 1eſne if the Deſfendant pleads, That not diſt rai ned in his Deſault, there the Plaintiff ſhall re. 
cover by his Acquittal immediately, and Damages whon the Iſſue is tried. Br. Damages pl. 196, 
. , 5 | Gs e 


1g. The Law is the ſame, though the Delendant delays him by 
| deny ing his Deed, Contra, 42 E. 3. J. U. ß 

* Firzh. Da- 15. Ill a Nuper obiit he ſhall not recover Damages. 7 P. 6. 3 
mages pl. 19. . 21 E. 3. 57. b. 125 5 | | 

ences Faſch =: | | | 

T1.6:6: 34.S, P: &-8..6.-- Br. Damages pl. 66. cites S. C. — Ibid. between the Pleas 58. & 
52 15a Nora that in Nuper obiit the Demandant ſhall recover Damages. 38 E. 3. S. in a ſhort Note 


Br. Damages 16. Mor in a Perambulatione ſacienda. P. 6. 35. b. 
pl. 66. cites | WI e N | 


S. C. 0 
* Firb. 17. Mor in a Writ of Account, for the Auditors give a Conſive Wi uh 
up ration for it, yet he counts of Damages. » . 6. 35. b. 21 E. 3. In 
r „ 


by Martin | CC; | 9 

4 ſays that the Reaſon is becauſe after he is adjudged to account, it may be that he ſhall not be 
found in Arrear, and fo the Court is not aſcertained, whether he be damaged or not, beſides it lies 
all in Arrears and fo in Effect he ſhall recover Damages there.— Br. Damages pl. 66. cite 
_ + Br. Damages pl. 136 cites S. C. Fitzh. Damages pl. 30. cites S. C. adjudged per tot. 
ur. | | 


s.C cet 18, So no Damages ſhall be recovered in an Account as Re. 
: 11 Seiver tf, where the Auditors give not any Conſideration for the 
pl. 160. Hill, 4 — ; 
20 Eliz, Idrofit thereof, 14 E. 3. Account 109. Adzudged, 2 R. 2. Ac 
B R. in Caſe Compt 45. ah | _—_ | 
. | f 
Robſton, where in Account againſt a Reciever of Monies to render Account Quando ad hoc requ- 
hrus fuerit, Damages were given in C B. and this was aſſigned for Error in B R. and notwithſtand- 


ing al Obs cLions to the Ccultrary the Judgmeur glven before was athrmed, See pl. 28. and the Notes 


19 In 


* 


— kc 


————— . J***FFG *... N 
— — J 3 
Irre | Q -Þ 

1 N 79 Ina Writ of Partition by one Coparcener againſt the other tg Br. Dew. ; 
.& Damages shall be recovered, though the Ociendant hath not been wan pl. 56. | 
_ at all Times tcady to make Patrition. 21 E. 3. 57. b. adjudged, K ©- Y 


contra * 7 I). 0. 35 b. greed thar 
| : 5 %  hehhall r 
| cover Damages, but Strapge and Martin argued that it was reaſonable that he Mould NN ep Da- 


mages, but the 3 E. 3. is e contra: Fitzh. Damages pl. 19 cites a accordirgly, 
— be Plaintiff ſhall not recover Damages; for this is a Wrir of Right in his Nature, aid ſhe 
ays 2s Right per my & per tout to take the Profits, 2 Inſt. 289. — In ſuch Writ no Damages {hall 
d i; be recovered ror an Inquiry for them, and yet the Writ and Count is ad Damnum &c; Noy, 69. per 
1 Cr. Warwick (Counteſo) v. Ld. Berkley, and cites 3 E. 3. 3. 45. Partition, 11. | 


20. In an Appeal ot Maihem he cannot count of Damages, and gr. Damages 
yet he ſhall recover Damages. 104), 6. 18. bp. e . 446, lteh = 
C : | 8 6 ſ ? 
Firth Damages pl. 30. cites 8 C. & S. P. by Babington —— Damages ſhall not be given for Hie Defen« = 

tant in Appen! if he <vas indicted before, ſo that the Appeal and the Indictment agree in naming bin 
Principal or Heceſſary. Br. Damages pl. 18. cites 40 E. 3. 42. | 3 # 


21. In an Audita Querela Damages ſhall be recovered. 26. E. Firzh. Au- 


ir WY b. per Thorp. ee 


Cites 8. C. 


2 - 3 | ; . . | * 
8 22. In an Audita Querela for ſuing Execution pon a Statute ung 8 

= eint his own Releaſe, Damages ſhall be recovered. 17 E. 3. % Platit 
Bu 59. b. 5 . ſnall recover 
car | = e D mages for 
10 Dar tio: ſued againſt I in, wronfully, if it be found, Quod Nota. Br. Damages pl. 38. cites 2 H. 
le! 3, Es | | 90 | 2 

aa DÞrit of Deccit, upon a Recovery by Default, by which | 

. fingen Holi be reverted, and the Plaintiff reſtored to the 

96, eam Jus, Na Damages tail be recovered. 18 E. 3. 28. 


24. In d Prohibition to the Eccleaſiadical Court, tor a Matter tri- Jo. 447. pl. 
bear the Common Law, If the {Sfatntiit declares upon a Prohibi⸗ oe 
by J 227 PBCNT3, that the Detendant Hath proſecuted the Suit lil the FE 

OHH CGHEE atrer the Prohibition granted, und the Delendant R S C. 
If L...- ELD, AND ſeveral Jüues are joined upon [everal Cuſtoins, % ged. | 

aan one Iſtue ailg joined, whether he proſecuted m the Court Chriſ —%5; i", = 
g- ton alter the {2rohibetion granted, and at the Mili Prius this Iſſue is 5 C a0 = 
— e et; Dlaintift, vz that the Dekendant had prolecuted there cc Noces Wl 


b 6 4,3 
ep $415 


et the SOTO IEG granced. the Jlaintiff ſhall have Damages to 
b. len BY The Jury, as well upon this Oeclaration, as upon an 
SUN INENT upan a jarohibition Mich. 15 Car, B. R. between 


5 ty. 2ad lang, adzüdged per Curlam, and then was voucyed a 5 — 
c Neccdent in Banco, between 8% and Berry, Tr, 7 Car. where it . ol 
z. 5 . £59923 per Curiam, upon the View of many ancient | Av 
WALLCDENES, cn . V 1 
2 Se, fi a o rohibition, Quare ſecutus eft in Curia Chriſtiani- | | 
be de lauico leodo, as for Tythe⸗HDay of Black⸗Acre, where he had ns 1 
7 — WDinte-acce in Satistaction of Tythes Time out of Mind cc. ik this — 
5 ane against the Delendant, the Plamtift ſhall have Damages, 3 
„ . Haang Charta. 490. 5 Firth Gad, . 
2H, nam ric ot Ward of the Body and Land, Damagcs hail be ;1 22 Cities | 
UEOVMeren, -. 2 K. 3% / f—ͤ-!lujqñ = 8.0. i] 
EW 2 na Writ ot Account, as Receiver to Merchandize, be ſhall n . | Þ 
= 190! Hanges for the Profit that he had, or might have made Fan | 
1 the Poney. N PR Bailiff, Da- 
| | | mages are 
"recoverable, for it is founded upon a Faith and Truſt, and is nt broueht for a Mrerg. Jenk. 288. 


Ny o 


a jw, 


5 WY +] : 28. [But] 


286 


Damages. 


L. 23% 28. [But] In Writ of Account, as Receiver to deliver over fn 
another, or to re-deliver, and not to Yerchandize, there no Proft 
ſhall be given in Nature of Damages. 2 . 2. Accompt 45. 


l. 31m. 
Trin. 31 
Eliz B. R. 
Collet v. 


Robſton, cites 8 C. and 2 H. 7. 14 and it was aſſigned for Error, that the ſury had aſſeſſed D; 
which ought not to be done in Action of Account; But the Book of Entries 22. was cited, wh 
Writ of Account againſt one as Receiver for to render Account, Dnmages were g 
for the Plaintiff ; And in the Caſe of an Account a 
if my Bailiff, 
fr and Gain unto me, but he neg 
And here in our Caſe, Damages ſhall be given Ratione Im 


ma X 
ere in 4 


| Dnn iven by the Jury 
ainſt one as Bailift, Damages ſhall be given; Pot 


by the Employment ot my Monies, where he was Receiver, might have procured Pw. 


ing the Exceptions, the Judgment was affirmed. 


* Fitzh. 
Account, pl. 
72. Cites 8. C. 


* Fol. 576. ig found in Arrearages *, he ſhall render Da 
E. B. in a Nota adjudged, 5 E. 3. 160. b. 


31. [But] In an Account as Receiver (as it ſeems) if the De 


lects the ſame, he ſhall be chargeable to me to anſwer the . 
plicationis; And afterwards, not withſtand. 


ame; 


29. [So] In a Writ of Account, as Receiver of 201. if the Dy 
fendant comes the firit Day, and is ready ta account, and accounts, 


and is found in Arrearages, yet he ſhall not pay an 


y Damages nor 


Coſts, Tr. 4 Ja. B. R. tn a Nota per Curlam. * 14 E. 3. 
30. Bur if he pleads Never his Receiver, and after accounts, and 


mages, | Tr. 4 1a, 


fendant be adjudged to Account, and he will not Account, but lies in 
the Fleet for two or three Years, ant then the Plaintiff prays his 
Judgment according to what he has counted, and has it, yet he 
ſhall recover nothing of the Profits, for tze mean Time he was in 
T riſon, and this proves, he ſhall not 


* This was 


32. Weſt. 2. cap. 36. 13 E. 1. 


recover Damages in an a 


. None ſhall procure any to diſtrain ant 
ther to make him appear at the County Court, or any other Inferior Court, 


on purpoſe to vex him and put him to Charge and Trouble, in Pain to make 
Fine to the King, and to pay to the Party grieved, treble Damages. 
33. A Man 1% his Land in Court Baron, and brought Writ of Fall 


Judgment and recover'd, and his Damages, 
| Cites 20 E. 3. & Fitzh. Scire Facias 123. 

34. In Cegſavit, the Demandaar ſhall recover Dam 
rears and Surety tender'd after Verdict 
Damages, pl. 147. cites 21 E. 3. 23. 


35. Treſpaſs is brought by A. againſt B. Ji & Armis & contra pacen, | 


Er. Damages, pl. 134, 


ages upon the Ar 
„ and before Judgment, Br, 


Trin. 21 E. for the taking and detaining of Charters ; and he doth not thew in the 


3. 28. a. pl. Count, what Lands the Charters concern; 


26, —— 


paſs, pl. 


1 the Defendant pleads Not 
Fitzh. Treſ- Guilty; a Verdict is found for the Plaintiff. He has Judgment for 1001. | 


Damages; It is affirmed in Error, becauſe that this Action is Treſpaſs, it 


| 213. cites which Damages only are recoverable, and not the Charters ; and alſo be 
Trin. 21 cauſe no Exception was taken to the Declaration before Verdict. Jenk. 


E. 3. 48. 20. pl 


but not 10 
Aſſ. 3. 
which 18 
not the S. P. 


o All. 3. 


and ſo Jenk, ſeems miſprinted. 


36. In FjeFment of Ward the Proclamation was returned, and the | 
Plaintiff recover'd the Ward, and had Writ to in-quire of the Ds | 
mages, ubi per Statutum non dantur in h 


&c. pl. 6. cites 24 E. 3. 33. 


J. In Replevin the Defendant avow'd upon F. NM. 


. 39. cites in Marg. * 21 E. 3. 28. and Fitzh. Treſpaſs, 213. 


ujuſmodi caſu. Br. Ejectione 


who came Gratis, and 


join'd to the Plaintiff, for that he had leas'd to the Plaintiff for Tears, 


_ which yet continues, and they diſclaim'd, and well, and the Termor, Wo 
Was Plaintiff, recovered the Damages only ; for he was diſtrain'd, and was 
Sole Plaintiff, and had all the Lyſs by 


mages, pl. 172. cites 45 E. 3. 7. 


the taking of his Beaſts. Br. * 1 
38, Though 


could 


” - p & — * . * 


* — 0 2 K ˙ — 39 aa afvus - oa. * 


Damages. 287 


5 3. Though a Man declares ot Damages in Account, yet he ſhall not 
„cover Damages in Action of Account, but in Appeal of Mayhem a Man 
ſpall not count of Damages, and yet he ſball recover Damages. Br. Chal- 
| Jenge, pl. 192. cites 10 H. 6. 18. 

39. In Formedon of Rent, the Demandant ſhall not recover Arrears ; 
For Damages are not given in this Action. Br. Damages, pl. 14. cites 


| 33 H. 6. Pinot 3 3 
| 40. Falſe Impriſonment for impriſoning the Defendant till he made an 
Obligation of 40 J. by Dureſs to the Defendant and others Ignotis, and held pl. 119. cites 
good; if he does not know their Names, he cannot thew their Names 118 

for the Obligation is not the Effect, but the Impriſonment, and of this 

he ſhall recover Damages, and not for the Obligation; for he is not 

| thereof yet damnified, and may plead Dureſs when it is ſued, but of 

| Inpriſoument, till he makes Fine, he ſhall recover Damages for both 

| then; for he is grieved by the Fine preſently ; contra by Obligation. 


Br. Faux Impriſonment, pl. 20. cites 2 E. 4. 19. 

40. A Man ſhall not recover Damages for the Iſſues and Profits, in Diſſeiſee may 
an Action on the Statute of 5 R. 2. but only for the Entry; For the have an 
Action is, Quod ingreſſus eſt, ubi Ingreſſus non datur per Legem. Br. e rl 


| Stat. 5 R. 2. 
Damages, pl. 120. cites 2 E. 4. 24. = Ree 


| TY | | he ſhall re- 
crer Damages for the firſt tortious Entry, but not for the mean Profits in this Action, tho be made 1 Repreſs; 
And here note, that alſo he ſhall recover his Cofts of Suit, Expenſe Litis, which Lit, doth include 
within theſe Words, (Damages &c.) Co. Litt. 257. a. Mw, as 


41. In Account, the Plaintiff ſhall count of Damages, and yet Though _ 
ſhall not Recover Damages. Br. Damages, pl. 166. cites 2 H. —_ * 
7. 13. i OG 1 ; = recover Da- 
e i ĩ¾ v 8 ag | On | mages, yer 
ke ſhall recover a Sum in Groſs for the Increaſe. Br. Damages, pl. 178. Cites 21 H. 6. 26, —— Jenk. 


288. pl. 22. S. P. ad finem. 


42. In Warrantia Chartæ, & Curia Claudenda, the Plaintiff ſhall re- 
cover the Warranty, and the Ineloſure and Damages. Br. Damages, 
JJ ⅛ͤTv— ... ö . . 

43. Note, that where Action Penal is given by Statute to Recover a Br. Coſts, 


great Sum by Action of Debt for Ingroſſing &c. there the Plaintiff ſhall pl. 32. cites 


- * * H. 8. 
act recover Cofts nor Damages in this Action of Debt. Br. Damages, 3b. 
pl. 200. cites 35 H. 8. and Trin. 4 M. 1. 8 = NC. 


cites 35 H. 8. and Trin. 4 M. 1. S. P. — 10 Rep. 116. b. cites Br. Damages, pl. 200. 


44. By the Common Law a Man could not recover Damages in a Reals p per 
Aion. Br. Damages, pl. 143. Os Des --- Cur. as in 

| | F „ De Dower, he 
could not before the Statute of Merton, nor in Aiel, Mortdanceſtor &c. before the Statute of Glou- 


celter, 6 E. 1. Cap. 1. 10 Rep. 116. a, in Piltold's Caſe. | 


45. But in mixt and Perſonal Actions he might, Br. Damages, s P per 
pl. 143. NE Cur. as to 
Tg 7 ; | Actions 
nixr, As in Aſſiſe, Entry in Nature of Aſſiſe &c. Or in Perſonal Actions, As Treſpaſs Quare Clauſum 
git, of Goods carried away &c. 10 Rep 116. a. in Piltold's Caſe. 


Regularly in Perſonal and Mixt Actions Damages were to be recovered at the Common Law, but in 


tal Acrions no Damages were to be recovered at the Common Law, becauſe the Court could not 
a the Demandant Thy which he demanded not, and the Demandant in Real Actions demanded no 
\ 


amages, neither by Writ nor Count; Judex non reddit plus quam quod petens ipſe requirit, and it is 
i Maxim in Law, Que droit ne done pluis que ſoit demaunde ; and therefore in Real Actions, where 

amages are given by this Act, viz. Statute of Glouceſter, the Demandant ſhall recover Damages Pen- 
lente breyi, becauſe the old Form of the Count remains The Words of the Act are, „Againſt 

him who is found Tenant“ He may be Tenant by Title, by Wrong, or by Act in Law. 2 


47. In 


ſt. 286. 


Br. Damages; 
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Damages. 3 
Le. 239 28. [But] Jn Writ of Account, as Receiver to deliver over 0 
ene another, or to re-deliver, and not to Merchandtze, there no j3rgj 


286 


£1. 6 K. (hall be given in Nature of Damages, 2 K. 2. Accompt 43. 


Collet v. | 5 

Robſton, cites S C. and 2 H. 7. 13 and it was aſſigned for Error, that the Jury had aſſeſſed Damage 
which ought not to be done in Action of Account; But the Book of Entries 22. was cited, where Ih 4 
Writ of Account againſt one as Receiver for to render Account, Dnmages were given by the Jury 
for the Plaintiff ; And in the Caſe of an Account againſt one as Bailift, Damages ſhall be given; Por 
it my Bailiff, by the Employment of my Montes, whereof he was Receiver, might have procured pro. 
ft and Gain unto me, but he neglects the ſame, he ſhall be chargeable to me to anſwer the fame: 
And here in our Caſe, Damages ſhall be given Ratione Implicationis; And afterwards, not withſtand. 
ing the Exceptions, the Judgment was affirmed. | 


* Fitzh. 29. [So] In a Writ of Account, as Receiver of 201. if the Dy 
5 pl. fendant comes the firit Day, and is ready to account, and accounts, 
72. 165% and is found in Arrearages, yet he ſhall not pay any Damages ng: 
Coſts, Tr. 4 Ja. B. N. tn a Nota per Cuirtam. * 14 E. 3, 
SA; 3o. Bur if he pleads Never his Receiver, and alter accounts, and 
* Fol. 576. 18 found in Arrearages *, he ſhall render Damages. Tr. 4 7a, 
B. B. in a Nota adjudged, 5 E. 3. 160.6, | 
| 31. [But] In an Account as Receiver (as it ſeems) if the De 
fendant be adjudged ro Account, and he will not Account, bur lies in 
the Fleet for two or three Years, and then the Plaintiff prays his 
Judgment according to what he has counted, and has it, pet he 
hall recover nothing of the Profits, for the mean Time he was in 
Priſon, and this proves, he thatil not recover Damages in an qc 
count. 14 E. 3. Accompts 19. „ Fo 
32. Weſt. 2. cap. 36. 13 E. 1, None ſhall procure any to diftrain am- 
ther to make him appear at the County Court, or any other Inferior Court, 
on purpoſe to vex him and put him to Charge and Trouble, in Pain to make 
Vine to the King, and to pay to the Party grieved, treble Damages, 
33. A Man % his Land in Court Baron, and brought Writ of Fall: | 
Judgment and recover'd, and his Damages, Br. Damages, pl. 134, 
cites a . 3- & Firzh; Seire Facias i 
34. In Ceſſavit, the Demandant ſhall recover Damages upon the Ar. | 
rears and Surety tender'd after Verdict, and before Judgment, Br, 
Damages, pl. 147. cites 21 E. 3. 23. 1 5 
„This was 35. Treſpaſs is brought by A. againſt B. Ji E Armis & contra pace, | 
Trin. 21 E. for the taking and detaining of Charters ; and he doth not thew in the 
3.28. a. Pl. Count, What Lands the Charters concern; the Defendant pleads Not 
. Guilty; a Verdict is tound for the Plaintiff. He has Judgment for 100l. | 
paſs, pl. Damages; It is affirmed in Error, becauſe that this Action is Treſpaſs, it | 
213. cites which Damages only are recoverable, and not the Charters ; and alſo be 
Trin. 21 cauſe no Exception was taken to the Declaration before Verdict. Jenk. | 
= 3 28. 20. pl. 39. cites in Marg. * 21 E. 3. 28. and Fitzh. Treſpaſs, 213. 
ut not 10 6 as 2885 Bal 2 85 | * | | 
Aff. 3. 10 1. 3. | | | 


which is 


not the S. P. and ſo Jenk. ſeems miſprinte 3 


36. In Ejedment of Ward the Proclamation was returned, and the 
Plaintiff recover'd the Ward, and had Writ to in-quire of the Da- 
mages, ubi per Statutum non dantur in hujuſinodi caſu. Br. Ejectione 
&c. pl. 6 cites 24 E. 3. 33. 7 5 i 

37. In Replevin the Defendant avow'd upon F. N. who came Gratis, and 

join'd to the Plaintiff, for that he had leasd to the Plaintiff for Tears, | 
which yet continues, and they diſclaim'd, and well, and the Termor, who 
was Plaintiff, recovered the Damages only ; for he was diſtrain'd, and was 

Sole Plaintiff, and had all the Loſs by the taking of his Beaſts. Br. Da- 

mages, pl. 172. cites 45 E. 3. 7. un 2 4 

| _— 38. Though g 


corer / 


And | 


r — — ——— 
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I 38. Though a Man declares of Damages in Account, yet he ſhal! not 
E ver Damages in Action of Account, but in Appeal of Mayhem a Man 
not count of Damages, and yet he ſpall recover Damages. Br. Chal- 
lenge, pl. 192. cites 10 H. 6. 18. | 
| 29. In Formedon of Rent, the Demandant ſhall not recover Arrears ; 
| For Damages are not given in this Action. Br. Damages, pl. 14. cites 
H. 6. 47. ä . 
1 8 F ale Impriſonment for impriſoning the Defendant till he made an 
Obligation of 40 J. by Durejs to the Defendant and others Ignotis, and held pl. 119. cites 
good; if he does not know their Names, he cannot thew their Names; S. C. 
{or the Obligation is not the Effect, but the Impriſonment, and of this 
he ſhall recover Damages, and not for the Obligation; for he is not 
thereof yet damnified, and may plead Dureſs when it is ſued, but of 
| Impriſonment , till he makes Fine, he ſhall recover Damages for both 
then; for he is grieved by the Fine preſently ; contra by Obligation. 
Br. Faux Impriſonment, pl. 20. cites 2 E. 4. 19. | 
o. A Man ſhall not recover Damages for the Iſſues and Profits, in Difeiſee may 
an Action on the Statute of 5 R. 2. but only for the Entry; For the have an 


Action is, Quod ingreſſus eſt, ubi Ingreſſus non datur per Legem. Br. rg _ 
Damages, pl. 120. cites 2 E. 4. 24 5 r 
he ſhall re- 


cer Damages for the firft tortious Entry, but not for the mean Profits in this Action, ibo be made a Repreſs; 
And here note, that alſo he ſhall recover his Coſts of Suit, Expenſæ Litis, which Litt. doth include 
within theſe Words, (Damages &c.) Co. Litt. 257. a. EE 1 ON 5 


41. In Account, the Plaintiff ſhall count of Damages, and yet Though 
ſhall not Recover Damages, Br. Damages, pl. 166. cites 2 H. 1 yes 
9. I3. 5 5 | recover Da- 
mages, yet 


he ſhall recover a Sum in Groſs for the Increaſe. Br. Damages, pl. 178. Cites 21 H. 6, 26.— Jenk. 


285, pl. 22. S. P. ad finem. 


42. In WWarrantia Charte, & Curia Claudenda, the Plaintiff ſhall re- 
cover the Warranty, and the Incloſure and Damages. Br. Damages, 
pl 118. cites: 16 H. J. 9, 10. | 1 | 


43- Note, that where Aion Penal is given by Statute 1% Recover 4 Br. Colle 
great Sum by Action of Debt for Ingroſſing &c. there the Plaintiff fhall ©. If ge 


Br. Damages, 


a * . * . H. 8. 
act recover Cofts nor Damages in this Action of Debt. Br. Damages, 3 3 
pl. 200. eites 3 H. 8. and Trin. 4M. . Br 13 55 


cites z 5 H. 8. and Trin. 4 M. 1. 8. P. 10 Rep. 116, b. cites Br. Damages, pl. 200. 
44. By the Conmen Law a Man could wot recover Damages in a Real s p per 
ain. Br. Damages, pl. 143. ED Cur. as in 


Dower, he 


could not before the Statute of Merton, nor in Aiel, Mortdanceſtor &c. before the Statute of Glou- 


celter, 6 E. 1. cap. 1. — 10 Rep. 116. a, in Piltold's Caſe. 


45. But in mixt and Perſonal Actions he might, Br. Damages, p. per 
pl. 143. 8 | Fs | PE Cur. as to 
| | - | Actions 
nxt, As in Aſſiſe, Entry in Nature of Aſſiſe &c. Or in Perſonal Actions, As Treſpaſs Quare Clauſum 
egit, of Goods carried away &c. 10 Rep 116. a. in Piltold's Caſe. 2 : 
Regularly in Perſonal and Mixt Actions Damages were to be recovered at the Common Law, but in 
ea! Actions no Damages were to be recovered at the Common Law, becauſe the Court could not 
pe the Demandant The which he demanded not, and the Demandant in Real Actions demanded no 


Jamages, neither by Writ nor Count; Judex non reddit plus quam quod petens ipſe requirit, and it is 


i Maxim in Law, Que droit ne done pluis que ſoit demaunde ; and therefore in Real Actions, where 
amapes are given by this Act, viz. Statute of Glouceſter, the Demandant ſhall recover Damages Pen- 
lente brevi, becauſe the old Form of the Count remains The Words of the Act are, © Againſt 


1 wa who is found Tenant“ He may be Tenant by Title, by Wrong, or by Act in Law, 2 
alt 286. | RE | | | 
47. In 


— — 22 
— — — 
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46. Ina Writ ol R:caption, Damages ſhall be recovered tor the ſecn 
Diftrefs taken. F. N. B. 1. (E) | 8 
47. Upon a Wric De Secaritate Pacis, and the Plaintiff fhall recover 
Damages. F. N. B. 80. (A) ; 
But he ſhall 48. It a Man recovers in a Præcipe in Capite by Default, where tie 
ne Lands are not holden of the King, nor he has not the Lord's Licence 
a 19 86 to ſue in C. B. the Lord ſhall have a Writ of Diſceit, and recover . 
of a Seignio- mages. F. N. B. gs. (M) 
ry ov Court 3... - | 
for the Seigniory remains, and the Lois of the Court is only pro hac Vice. F. N. B. 98. (NM) in tho 
new Notes there (f) cites 17 E. 3. 31. 37. | : 


49. In F orcible Entry upon the Statute of 8 H. 6. where one enter) 


_ with Force, or where he entercth peaceably and detaineth it with Force, o 


where he entreth by Force, and detaineth it by Force; without any 


regreſs the PlaintiiFthall recover treble Damages, as well tor the mea 
Occupation, as tor the firſt, by Force of the Stature. Co. Lit 
257. 5. | 

$50. The Plaintiff in Account ſhall not recover Damages, for the un. 
certainty of his Demand; But Hales ſaid, that the Books are agreed 
thut if the Defendant pleads in Diſcharge of the Account before the Mi. 
tors, upon which they are ar Iſſue, and found for the Plaintiff, in chi; 


Caſe he tha!l recover Damages; For they ate at Iſſue upon a collateril 


Matter. Dal. 18. pl. 12. Anno. 3 & 4. P. & M. cites Trin. 14 E. 
3. Fin, eon i and ein 2 H;- 7 1%: 
Ow-15,14 51. Error of a Judgment in Replevin, where the Deſendant avout 


Hatl-wood's for a i/tray, tor that the Defendant had Return awarded, with Cofts and | 


Cate, 8. C. 11547825, whereas no Colts are given by the Statutes of 7 H. $, 
5 21 H. 8. The Court doubted of it, bur conceived it was Hrror. Cto. 
mages ſhall E. 257. pl. 36. Mich. 33 & 34 Eliz. and 329. Trin. 35 Eliz, B. R. 
be had in Hatlip v. Chaplen, 5 | = 
ſuch-Ciſe:; | = 
but for another Error aſſigned the Judgment was reverſed. 


52. In an Action againſt a Reſcuer, upon an Alias Capias in B. R. the 
Plaintiff declar'd of a Debt due to him &c. and had Damages given kim 
tor his Debt, becauſe by this Reſcue he loft it, though the Wric is only 

in Nature of a Plea of Treſpaſs, and though it was not thewn, that rs 
Retuſer knew that the Plaintiff would declare tor this Debt. Bar it in 
this Caſe the Sheriff &c. had ſuffered a negligent Eſcape, he mould on. 
Iy be charg'd with the Damages in the tame Plea, as the \V ric fup- 
pPoſeth, and not for the Debt. Lane. yo, 71. Trin. 7 Jac. in Scicc 
Kent v. Rel way 5 . 5 
S3. In an Account a Man ſhall recover Damages upon the ſecond jus 
ment. Arg. ſaid to be clear. Mar. 99. in pl. 171. Trin. 17 Cat. 
54. In an Action of Det for 2001. upon the Statute 2 E. 6. for Tithes 0 
Land in the Pariih of Ringſton, alias, Royſton, che Detendant Head. 
ed the Statute 31 H. 8. and that the Lands were dliſeharged in the H 
of the Prior of Mount Bretton, at the Time of the Diſſolution, and lit? 
Joined upon the Diſcharge; and upon a Trial ur Bar, 2% Defendant i 
making good his Plea, the Curt rated the Value to be taken a5 confeſſed, le. 
cauſe the Iſſue is joined upon a collateral Point. Aal the D:/eadaut 700K 
not the Value by Proteſtation, and ſo the Verdict was given tor 200 l. bat 
neither Damages nor Coſts. All. 88. Mich. 24 Car. B. R. Bowles . 
Broadhead. a 5 | 
55. Attachment upon a Prohibition, and the Plaintiff declared, 04 
the Defendant ſued in the Hecleſiaſtical Court after a Prohibition granted, 
For the Preſets of the Office of Regiſter, to the Archdeacon of pr 5 
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u {ment by Delault, and a Writ of Inquiry, and Damages and Coſts 


a; it was objected, that Damages &c. could not be given in a Pro- 
OT ; Bur Judgment was given ior the Plaintitf, tor the Damages 
+} Coſts. 3 Lev. 360. Paſch. 5 W. & M. in C. B. Hey wood v. Foſter. 

4, In Caſe for reſcuing a Diſtreſs for Rent, and Not Guilty pleaded, 
; Verdict was for the Plaintiff, whereupon he pray'd his treble Da- 
ages, ON the Statute 2 . H. Hel. 1. cap. 5. But becauſe he did 


nt ſpew that the Diſtreſs was appraiſed, nor conclude contra formam Sta- 


, he could nor recover them, and Judgment accordingly, Ld. 


navm. Rep. 342. Paſch. 10 W. 3. C. B. Anon. 


Li 
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51. Action brought in the Court of C. B. upon ſeveral Promiſes ; + Se 
Tudrment by Default; Writ of Inquiry executed, and 4241. Damages Fanſhaw v. 


* 
- _ - 
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viven. Error brought in the Court of B. R. Plaintiff” in Error did not Morriſon: 


\-;c2:d, The Court was moved upon 3 H. 7. cap. 10. that the Defen- 
gant in Error, thould, beſides the Coſté, have Intereſt allowed him, 
ſor the Sum adjudge due to him, pending the Time of the Writ of Er- 
jor, trom the Judgment. It was reſolved by the whole Court, that the 
D:jendant upon a Writ of Error, brought into B. R. ſhould not have + [n- 


tereſt allowed him by way of Damages, for the Sum adjudged due to him, 


rom the Time of the firſt Fudgment, pending the Writ of Error. For at the 
Time of making the Statute 3 H. J. cap. 10. which gives the Damages 
upon the Writ of Error, all Intereſt was reputed unlawtul ; and there- 
tore that Statute could not give it. In Fact, when Intereſt run higheſt, 
13 at 10 per Cent. Intereſt has not been allowed. In Writs of Error 
brought into the Exchequer Chamber, Intereſt is never allowed; and a 
Unitormity 1a Practice to be withed and endeavoured. 10 Mod. 274. 
273. Hill. 1 Geo. 1. B. R. Holroi v. Ebizſon. 


7 : 


58. By the Common Law in every Action of Debt, Damages are given 


Ocafecne Detentionis Debiti, either by Writ of Inquiry, or by the 
Court. Per Parker Ch. J. 10 Mod. 219. Hill; 1 Geo, B. R. 


P. 2) In what Actions nothing ſhall be recover'd be- 
des Damages. Or what more ſhall be recover d. 


| S Rccaption a Man ſhall recover Damages only, Br. Recaption, pl. 
) | TE 5 5 

2. In Reſcous nothing ſhall be recover'd but Damages. Br. Reſcous, 
l. 28, per Brocke. 3j ũ ò on 
3 An Aſfumpſit gives only Damages and Coſts, and varies from a 
judgment tor Debt, which gives the Debt, Damages and Coſts, where 


a Debt is due. Jenk. 331. pl. 65. cites Cro, J. 544. 17 Jac, Heath v. 
Dauntley. N „ 5 


2 ͤ¶ũ /ef br 


— - - - = 
7 \ 8 — - % — —— owe. os ew —:ꝛwuv ”— 
v i — 


290 5 Damages. 


0 
— — — : ——ää— d —— 


(Q) For At Things the Damages ſhall be ſaid 


to be given. 


Sid. 23 pl. 1. J F an Action upon the Caſe be brought tor ſpeaking of Wore, 
8. S. P. in a all at one Time, and upon Mot Sulity pleaded, a Verdis; 
Nota there. given for the Plainrift; though ſome of the Words will not maintun 
an Action, If any of the 75ords will maintain the Action, the ©; 
mages may be given i{trely, for it ſhall be intended that che B. 
mages were given for the Words which will maintain the Action, a 
only increaled tor the other Words, and that they are mentigney 
only tor Aggravation. 5 . 
2. But if the Action be brought tor ſeveral Words ſpoke at ferer;] 
Times, and the Action will not le for the Words ſpoke at one Time, 
but will lie for the Words ſpoke at another Time, and upon Mat 
Guiity pleaded, a Herdict is kound (or all the Words, and ae 

_ Damages siven, this is not good. oY 
3. In an Action upon the Cate tor Words ſpoke at one Time, it the 
Deſendant pleads Not Guilty as to part Of the Wards, which Word, 
will not maintain an Action, and he juſtifies the other Mord, dm 
the Plaintiſt replies De fon Tort Demeſne, without ſuch Cauſe, and a Ver. 
dict is found tor the Plaintiff; in this Caſe intire Damages may be 
 ftven, becauſe now in part, by the Confeſſion ofthe Party, and in 
part by the Jury, it is found that he ipake che Words as they are 
alleged in the Declaration, ſcilicet, at one Time, and then it (hall 
be lutenden the Damages were given for the Words, which will 
maintain the Action, and that the other Mords were but kor Aggta⸗ 
vation. Tr. 17 Car. B. R. between Z2zbel! and Hancock, per Cit 
riam adzudged, this being moved in Arreſt of Judgment after a 
A. 23, 24. Verdict, and intire Damages given for the 1 laintltk. 4 
S. C. ſaysit 4. In an Action upon the Statute of Mon-opolics, if the IOlaintit 
wh reſpls © declares, Thar the Defendant, colore cujuſdam Proclamations &c. | 
ian in. 7 Jan. 20 Car. procured the Plaintiff to be taken and impriſoned, ad 
tended in £0 be detained in Prilon for twenty Yecks nert enſuing, ans cer } 
this Cafe, ftatn Mines of the JIlatntiff, till he made a Fine tor the Deliverance, 
that the Ju- and by Colour aforeſaid, after, ſcilicet, 14 Jul. 20 Car, fupradicr' tales 


me AB & tantas minas de impriſonamento corporis Querentis, ad tune & ibi 
mages with dem ei intulerunt, quod Querens per longum tempus, [cilicet, a r 
reſpect to 14 Julii, Anno 20 fupradicto, uſque diein impetrationis hiuzus bille, 
ehe Time lcilicet, 14 Junit, Anno 2: Caroli Regis, circa negoria tua nec 
in böte Palam intendere non audebar, and upon Mot Gutity pleaded, a Vit | 
aſt Scilicer, Diff is given for the JIlatntiff, and intire Damages. In this Cale 
after per the Declaration is repugnant as to the Menace of Impriſonment, It lt | 
longum be interpreted according to the Yorvs,inalinuch as it 1s alleg d before 
Tb, that he procured him to be impriſoned Jan. 20 Car. and thenn 
reaches the £S fatd, that afterwards, ſctlicet, 14 Jul. 20 Car. he menaced kt. 
Time that Which was before Jan. 20 Car. and after fays, chat he durſt nol 99 
the Threats ghout his Buſineſs, a præd' 14 Jul. 20 Car. till the Bill ery1bited, 
were made, fd In Words repugnant, pet inaſmuch as in Law, when he alleges 
brought in the Day, and after ſays, that afterwards, ſcilicet, 14 Jul. 22 Cal. 
this which comes after the icilicer, * being contrary to that belore al- 

Fol. 5:7. leged, ſhall be void, and a void Allegation, and then the Reirrence 


FF thereof, as to not daring to go about his Bulinels, having ne 


Scilicet be- 
ing taken 


1d 


- 
3 5 
1 
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in been alleged, aut tyat he akter menacey him, by which he vurft n n 
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. 
Da Has TS; 


ende ta the (aid void Allegatian of the 14 Julp tül the Bill exhi- {© void) 
1-071, is ald valid, and then by 4,30 it ch ul be taken as if no mare char cho 


tioned in 


E 111 50 about his Buſinels for a lang Time, which wauld be luft- both Places; 
rei of if (elf without more, and then in this Cale it ſhall be taken benin 
- and intended by the Law, that the Jury gave Damages for that as ren 

„ alleged in Law materially, and not as it is alleged under the ſci- fd, ga 


ken to be 


es, ud la that they gave Damages for menacing him, by which void, an 
e durſt not go about his Buſtnels, and ſo the Oamages well 5 out of 
tded. Dich, 23 Car. B. B. between % and Gregory, ddjubged rie V<cla- 
bor tie lalntifk, after ſeveral Potions in Arreſt of Judgment. In graf b. t. 
taatur, Tach. 23 Car. Rot. 7. 


ken to he 


„ | Crs out of the 
Conſideration of the Jury in taxing the Damages; and Judgment was given for the Plaintiff. 


5. In an Action Upon the Caſe upon a Promiſe, if the JNatntiff de- Al. 65. 


| clares, That whereas the Detendanr was poſſeſſed of a Shop in B. and hs v. 
et ſereral Goods AND Chattels in the aid Shop, in which Shop the ge SC 


and Judg- 


Pelendant adtunc exercult the Art or Myſtery of a Grocer, the De⸗ ment in C. B 
tendaut, in Conſideration the Plaintiff would marry C. the Daughter alfirmed | 
of the Delendant, aſſumed And promiſed to pay ſo much Money tor? B. K. 
ber Portion, and la much tor Apparel, and that ſhe would :r..nster 
Juguce, would turn over ro the blaintiff negotiationem ſuam An⸗nell e. Goff 
ge, her Trade in B. pred”, and the ſaid Shop of the Defendants. C nd 
| ther, and ſo much of the Goods and Chattels of the Oefendant, in de ſudg- 

| the lad Shop, which ſhould be worth 10 l. and thar the would nor, at 


5111. Prag- 


ment affirm- 


ba OE EE As en 5 „ | ed And: :-: 
zany Time alter, exerciſe her ſaid Trade in B. aforeſaid, and that ſhe Roll . tig, 


would lend to the Plaintiff 10 J. till a certain Time, and alſigns a that it Da- 


Preach in all; and Among Other Things, that ſhe nan tranſtulit, mages intire 


Unglice, did not turn oder to the J ſaintitk negotiationem ſuam ter bee 


for ſome 


red in B. atoreſald, nor the Shop pred”; any all tound for the Things 


Jamtiit, and tutire Damages given; and though tt is impoſſible wich others, 
| t3 ofiign ſuam negoriationem, ſcllicet, her Trade, pet it ſhall be in- ereot 


Fade, If it be vold and impollible, and ſignifies nothing, aid it 18 bn 


im ooſſible, 


Of 18 Sente or Meaning, char rhe Jury did not give any Damages for the Damages 


„ Tei. 24 Car, B. K. between “ and Pragvel, adjudged in a dein. 
Wut of Error upon a Judgment in Banca, and the Judgment e | 
dat. Intratur, 10. 24 Car, Rot. 217. bor thode 


that are poſ- 


ſible, and void as to the reſt. 


. In an Action upon the Caſe, if the Plaintiff declares, Thar d 27. 
Wierers the Detendant had bargained ANN (old 40 Tun vi Currants, at Bret V's 1 
the Rate of 46s. 8 d. for every 100 Weight, to be delivered to the, 3 
Paint within three Months then next enſuing, diſcomputando ex jornatur. 
dm precio pro quatuor mentibus, the Detendanr, in Conſideration the — lid. 58. 


Punt had then paid to him in Hand 400 J. in Part of Payment, and S. C adjor- | 


45 3 9 ; * © : on f 54741 —— 
alumed to pay the Reſidue to be due, diſcomputando ut preterrur, tor 1514 FA 
oo * .* * 


tie Currants upon the Delivery of the Currants to the Plaintiff; the 5 C ordered 
Detendanr, in conlideratione inde, aſſumed to deliver to the Plaintiffto be argu'd 
tie Currants within three Months then next enſuing, AMD aifgns a gain on 
breach tor the Non-delivery of the Carrants at the End ot three Monchs, both Tarts. 
according to the Pramile, and upon Mot Guilty pleaded, a Verdict 

5 feund tor the Plaintill, and Damages aſſeſled generally. And 
tieugh it was objected, that it is not known what is intended by 

tie Words in the Bargain, to pay 46s. 8 d. tor cvery 100 lb. diſcom- 

ande ex prerio pro quatuor menſibus, pet although the Court does 

lat king What is intended thereby, pet it is well known 996 
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Herchunts, and all is to be given itt Dama ne, ond ir it be roxy 95 

any Senkt, nor 15 known what is intended thereby, then it tall e 

intended vp THe Court, chat che Jury did not give any Damages tor j; 

Mich. 22 Tar. B. N. between Brewer and Southwood, adzudged yer 
Cutiam. Intratur, Dil. 22 Car. Rot. 1372. 

S P. per Ian Acticn be brought far Words ſpoken at one Time, and for c 


\& 0 
be . 175 Ty [/poken at another Time, and for the lords ſpoken at one Time ar J.. 


19 


11 11. Mich. T.π lieg, but nut for the Words ſpoken at the ct her Tur, and Damages ate 
9 (ar B. N intitely affeſfed, no Judgment thall be given, tor tne Action 18 broust: 
in Cae of tor all the W ords, and Damages for all; Per Popham. Cro: E. 320 
5 pl. 2. in Caſe of Brook v. Clark, Cites it lo held 18 Eliz. in the Li 
8. b. Arg. Admiral's Caſe. 


e 
in pl. 10 w the the Caf: was, that the Defendant ſaid of the Plaintif „being a Mer :hint, vir. Th, 
755 a Reoue, and a beggarly Rogue, and I ſhall prove thee a Banbrupt before the next Term,; and at ano! 

Day he ſaid ot rhe Plaintiff to . 8 Truſt him not, for he cbill he thy undoing. Found tor the Pla. is 
and Damages intire. It was ſaid the ſecond Words were not actionable, and then the Dam ws irie 
not well given. Reſolved, that e Words ſpoken at the ſecond Timo, as at the firſt, were afionab!s „ant 
tend to the ſame Senſe, and agaravirec the firſt dat R Adjudged | for the Plaintiff. Cro. C. 237 pl 19 
Mich. J Car B. R. Jaxon v. iner 


S. P held 8. A ſuſtice of the Peace brought an Action upon the Caſe, ac iin 

3 the Biſhop of Coventry and Lichfield, becauſe he wrote a Letter 79 che 

on ” Farl of Leiceſter one ot the Privy Councit Wneretn Were certain ſcanli | len; 

Mar 48 in Tous Things ct the Plaintiff; upon Not Guilty „it was tound for the it Me 

pl. 56. Trin. Platur't, and 300, Dumages; Reſolved, Wd. although only ſome of th 

2, Sar. in Words will bexr Af ion, yet the Damages are well MN :d, becauſe 12 

Thurſton v Are put in oy to inereaſe the Damages in Circuniſtance; and Judg- 

Ummins. ment tor the Plaintiff. Mo. 141. pl. 253. Paſch. 25 E liz. Brou ohs 

ton Ss ale. 

Ik the Plaintiff declare, That he borrght of the Definitant divert 

Bona & Catalla, vis unum fulcrum eli, Anglice a Field- Beditead, 

with a Teſtern and Curtains of Say ; unium Ca aopiuim, VOCAL a-. Canopy, 

&c. and that the Defendant aſſumed to deliver Hon Prad but had not 

&c. and there is a Verdili for the Plaintiff, aud general Damages; it ſhall 1 

not be preſumed, that any Damage was given for the Teftern and Curtains, | 

which wore not alleged pyitive, Lut only expoſe tive; and this Expotition 1s 

too extenlive, for tulcrom lignifics the Beditead only; and by 36K 3. 

all Pleadings ought to be entred in Larin; adjudged, 10 Rep. 130. 4. 

132. b. Mich. : ſac. Osborn's Cale. 

Cro E. 328, 10 In Action on the Caſe for Words, there were divers Words ſpoken 

329 pl. 2. ſome of which were Actionable, and ſon? of them abt, and the Jury have | 

Trim. 36. given intire Dimages for all the Words in General. This being a- 
Bec. lign'd for Error, the whole Court agreed in this, that ſome of the ord; 

Clarke, S. P. were Actionable, and ſome of them not ſo, and "that the Damages given 

adjudged ac- by the Jury in general, Shall be ſaid to ve given for the Words, woich att 

cordingly Actionable, and not for the other Words, aud ſo the Judmenr well given, 

by ali the and ſo by the Rule of the Court, Judgment was affirmed. Bulſt. 3. 

aud for he Trin. 8 lac. Lynker v. Stanwell 


ſame Rea- 
on ——— Where a Man ſpeaks Words which are in Part actionable, and others only put in for Ag- 


gravation, and Damages is aſſeſſed for the Whole, it is good; Per Bramſton, Ch. J. Mar. 48. in pl. 
76. Trin. 15 Car. Thurſton v. Ummons. 


11. it an Action of Treſpaſs for beating wounding Fe impriſoning of 
the Plaintiff, the Defendant pleads Not Guilty, as to Part, vil as [0 
the Beating and Wounding, and as to the other Part, VIZ. Tmpriſoning, 
the Detendant juſtifies, that What was done by him, was then ſo done 45 
Conſtable, and in the Execution of his Office, and fo juſtified, rhe Fu) 


ound the Juſtification goud; but find not hing of the other Matte, 


A 


. 


: Daw: ges. 


——  G_—_ 


— 
— 


Fj Nr Guilty was pleaded, and yet they aſſeſs Damages to the Plaintif}, 
I. |. {ounding, tor which they did not find the Defendant Guilty. 
„to che Jury gave Damages for that which was not found by them 
hich was void, there being no Ground for them to give theſe Dama- 
ecs, and o by the Rule of the Court, his giving of Damages for the 
enen, Wh1ch Was not found, is erroneous, and the Judgment of the 
| (Curt was thexclore for the Detendanr, Quod Querens nil capiat per 
billem. Bullt. 64. Mich. 8 Jac. Simpſon v. Claye. „ 
E ,- IH were ſpoken at ſeveral Times, and ſome of the Words were 
| inable, and ſome others not, and two ſeveral Attions brought for theſe 
iis, and Verf them found for the Plaintiff, and Damages intire given, 


. le 


the Hords, and in the Declaration Jaid to be ſpoken at ſeveral Times, 
nc intire Damages given, as in this Caſe, this is good, and the Da- 
mazes well given; Per Haughton, |. and therefore by the Rule of the 
Court, judgment was given tor the Plaintiff, 3 Bulſt. 283. Hill. 
14 Jac. Meffly ne v. Farne. 2 

13. H. brought an Action of Ailaulr and Battery againſt L. for beat- 

| is of his Servant, by reaſon whereof he loſt his Service &. tor a long 
Time; and declares, that the Battery was done on the igth of January, 
in the 16th Year ot his Majeſty's Reign that now is, and that he loſt 
his Service for & long Time, vis. for the Space of ſix Months then next fol- 
11g; ard after a Verdict for the Plaintiff, and entire Damages aſſeſſed 
i: was moved, that the Original did bear Teſte before the End of fix Months. 
ud yet the Court gave Judgment lor the Plaintiff, notwithſtanding 
this | xception, for that he Vis. is more than needs. Hob. 284. pl. 
265, Irin. 19 Jac. Hunt v. Lawring. . — 

I A. covenanted with the Plainritt zo do two Things, The Plaintiff 
"nid the Breach in the not doing one of them, and concluded, that he 


an. The Jury affeſs'd Damages intirely vis. Pro Fractione Conventio- 
did. It was mov'd, that this was a Covenant divided into two 
Fats, ard that this aſſeſſing the Damages includes both Parts, and 


: Roll. Rep. 118. Trin. 18 Jac. B. R. Steele v. Spight. 
i5. In Delt upon a Conceſſit Solvere, Judgment was given for the 
Plantiti, It was aſſign'd for Error, that there wanted the Words Pro 


reeried, nili. Sty. 198. Hill. 1649. Paſcall v. Sparing, 

10. I in Debt upon 2 H. 6 for Tythes of Jo Acres of Land &c. the 
Jury as to 66 Acres give Damages &c. and as to the five Acres reſidue 
ehe Damages &c. whereas it ought to have been as co the tour Acres 
chdue, yer this being only a Miſcouutiug of the Jury, and no Da- 


296, Mich. 1651. Crethr v. Burgis. . 
7. H. in 63 J. A. in Conſideration that F. S. would forbear ſuing for the 


Debts for a Month, promiſed to pay both Debts. J. S. brought an Action 
the 69 J. and had fudgmeut. For it thall be intended, that the 69 . 
 weproen os Damages for the 61 and in this retpect the Plaintiff had 
goock Caute of Action; For the Aſſumpfic being co pay 691. is 1ntire, 
al cannot be apportion'd by the Plaintiff, and therefore upon this Al- 


1j Car. 2. C. B. Beſt v. Jolly. Ct 
17. \\ here there are 70 Con/tderations, whereof the one is good, and 
Ur 1s d,, the Damages given thall be intended to be all grven for the 


his 18 7/1 good „Hut otherwiſe it is where there is but one” Action brought | 


3 = N . 
— — — 


> d,mnified Occaſione Fractionis Conventionis prædictæ to ſuch a 


_tledireis Erroneous; but Montague, Ch. J. and Haughton, J. held, 
that it VH have Relation only to this Part, in which the Breach is afſign'd. 


ils & Cuftragiis, in the aſſeſſing the Damages; and ſo it does not appear, 
tr what the Damages were affeſs'd; And for this the Judgment was 


mäge accrues to any by the Miſtake, the Plaintiff had Judgment. Sty. | 
16. A. was indebted to J. S. in 61. and B. (A's Sm) was indebted to 


ſumplic he cannot have Action tor the 61. only. Sid. 38. pl. 8. Paſch. 


4 ＋ | goud | 


— — — 
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Dam ages. 
good Crnſtderation. Sid. 38. pl. 8. Paſch. 13 Car. 2. 2. C. Þ B. in a Nota 
in the Caſe ot Beit v. Jolly. 

18. In Zreſpaſs the Plaintiff declared of an Aſſault, Battery and Ig. 
ing, the Pefend ant pleaded Net Guilty, ©noad the Force, and Ay to the 
Aſſault and Battery &c. molliter Alanus im poſuuit; upon Which they 
were at lijue; and the Jury tound the Detendaur Guilty, de 1 Inſuria l 
propria, and fo recited the whole Declaration of the Aflault, Batter 

And MV ounding, (where the Wounding was not in Iffue,) und gave 1). 


mages Occaſic TE Tranſprefionts illius to 201. Error was brought and 


aligned, and all the Court præter Windham held, that ic mall be ! I 

tended, that the D inages are given tor all in the Declaration, yi, 
the W ounding, whicu was not in Iſſue, and ſo it is Error; For the 
Plaintiff might have demurr'd on the Plea. Scl. 96. pl. 23, Mich, 
14 Car. 2. B. R. Cal ert v. Arnold. 


Ray m. 200. 19. Caſe was brought againit the Detendaar, ſetting forth, that 1; 


Hambleton A 75 : 
> fee © had retaind A to ſer- me him nine Tears as ain Apprentice, and the Def. 


Judgment « dant ſeduc' him from his Service ſuch a Day, per quod, he If his Ser: 


was ttay'd, for the Reſidie of the Term. Aiter Verdict it was mov'd, that the Zn 


and alter is. uct yet EXNir 4, \yheicas he has recover'd Damages tor "the Reſidue or 
er er %.. the Term, and that A. m. y yet return and ſerve bim, but that he {h- 4 
5 4 have d iecl: ar'd ol the Lols of the Service, from the Tun ot the le, 


Jury was ture, till the Action brought, and tor this Reaſon Judgment was la oy 


1 by BY T wiſden and Rainslord only in Court. A 995 Mich. 22 : Ca, 
1e er 1 


R. Hamilton v. Vere. 


8 
2 Saund 169 8. C. and becauſe the Damages were tax'd Generallv, whlch ſhall be mended accord- 
iug to the Declaration, and if it ſhould be intended otherwiſe, it ould be uncerrain what Time ſhould 


de intended, whether for a Month or tw oO, or Ul] the Action brought, or the Verdict given, there. 


fore Judgment was arreſted per Cur. ablente IK. lyng Ch. +: —— Comyns' s Rep. 232. pl. 129. Mich, 
2 Geo. 1. cies 8. C. 


But in (ovenunt againſt an Apprentice for going av way. out of his Service before his Time, per quod he 11} 


Fi Service for the Term, which is not vet expired, the Plaintiff demurred. Per Twiſde n, though this | 


would be naught after a Verilct, yet being on a D-marrer 1t may be helped; For the Plaintitf may 
take Damages for the Departure only, and not for the Loſs of Service during the Term, and then i: 


will be well he and Judgment Ni. Mod. 2/1, pl. 22 rin. 29 Car 2. B. R. Hom v, 


Chandler. 47 

Comb. 193. 20. Treſpaſs &c. upon Not Guilty pleaded, there was a- Verdi l for 
5 e „ the Plaintiff; and it was moved in Arreſt of Judgment, thar the Lecha- 
10rne 


Bridges, and ration was ill; for it was for erecting and CONTINLIg 300 Perches of 10s 


per Ch. J. Wall on the 570 of the Plaintiff 2 April Anno 2 H. & M. Tranſereſim 
and Eyre rhe pred” guoad Continuation muri pred a 20 me Februarii Aud Priiil 
e IV. & A. ng; (icin exhibitionts Bille continuando, o that the Continu— 
2 is ances laid for one Year before the Commencement of the Trelpaks, 
impoſſible, and entire Damages being given all is void. Sed non allocatur; For 
and the Da- this Continuando being for a Time before the Commencement ot the 
bes Ra 1 reſpaſs, is /enſeleſs and void, and it cannot ve intended that any Damages 
for the Treſ. e given for that Matter, which i in itſelt is void; therefore rhe Plain- 


paſs only. tiff had Judgment. Carth. 230. Paſch. 4 W. „ M. in B. R. Bridges 
V. Horner. 

$4. £1 reſpaſs 7 or taking and Carry ing away &e. Contiauando toram : Tran 

greſſionem pred. and it was moved by Carthe w, that there could not be 

any Continuance as to the Caption. Holt Ch. J. ſaid, Ir was reſol ved 

in the Caſe of Butler v. Hodges, in this Court, that no Damages 

ft ould be intended to be given for that which is wud: 1 here as to rhe 


Caption, which will not admit of a Concinnaunda. Comb. 37/7. Trin, 
FW. z. B N. Hay ward v. Wilſon. 


(K) Hes 
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1 amages. 


— . 


2 


2 Not, 


WL 0 ung. 
J 00 th 


b . R) 115 uc, Damage ſhall be recovered In Reſpect a 
= of the Declaration. | e 


1 ia lug 
Batter, 
Ve Die 
ht and 


be in JN Treſpaſs the Plaintiff ſhall not recover more Damages than * Br Ds 


the Plaintiff hath counted ot, though the Jury give more; for mags pt 


I, VI. eie 5 N : 181. cite. 
I No the Plaintifk knows how much he is damaged, better than any 5 
Mick other. *2Y.6.7. 8 9. 6. 5. [Co. 10. Prford 166. che Plaintiff 

5 * | | | counted of 

- 1-1. Damages, and the Jury found 15 l. he ſhall recover only 10 l. — Br. Damages, pl. 2. cites 

hat le 5. C. the Jury may abrioge, but not increaſe — Fitzh. Damage, pl. 16 cites S. C. and with this 
7957 accords Alcongh and Newton clearly, 18 FH 6. [but it ſeems it ſhould be according to Roll 8 H. 6. F. 
Serie 4 pl 11 J and cites 42 E. 3. adjudged as Here. | _ | 
This ſhould be 10 Rep. 116. Jenk 288. pl. 22. 8. C. and that Plaintiff releaſed the Sur- 
5 Tn, pus of the Damages, and then had Judgment for the Damages counted of, and the Colts. Damages 
due or rc far ti Wrong done before the Writ purchaſed ; but Coſts are Pro Expenſis Litis. Adjudged 
thogld and firmed in Error. Br. Damiges, pl. 21. cres 42 E. 3 7 8. P. ——— Ibid. 179. cites 


(©, —— Ow. 45. Paſch 13 Eliz Anon. cites 8 C. where in Treſpaſs of Aſſault and Battery the 
Pim} declared to his Damages of 201. and the Jury found for the Plaintift, and gave 30 J. Da- 
x ges; and by the Court, the Plaintift ſhall recover no more than he has declared for, and this ought 
2 Cat. to be done of Courſe by the Clerks, | | | | 

25 Tretuf of a Regiſter land Boxes of Writings &c. ] taken ad valentiam 101 The Defendint plead- 
Not Guiliy, and it is fornd Guilty ad Damnunm 20 I. and yet well, per Cur. For though it be not 
accorde ee bur for 101. he may be indamäged by the taking in 1091 Quad fuit Conceſfum.” Br. Damages, 
> ſhouid | wt 122. Cites E 4. 3 | 5 | | 5 

there. 3 8 Damages of 101. he ſhall not recover more than he counted. Ibid. cites 
Mich. Laich. 2 H. 6. 7. 5 „ 


pak 
ltayq 


1 he lo | „ - 5 3 ä 
b this | 2. [So] Ik the Tenanr vouches, the Demandant ſhall not recover 
IF re Oämages aganit the Douchee than he hath counted of; kor 
3 Poaucher comes in Lieu of the Tenant, and the Judgment is 


gaben agaimſt the Cenand. 8 0. 6. 11. 5 
. Eur the Jalatntiif in Detinue map recover more Damages Br. Damages, 


& for | nt the Garnthee than he bath counted of; for bis Count was 5 05 Chen 
. by . 2 * I 5 885 N ; 8 . 75 1 . 2 3 4. £ ( . 
cl. 127 ägalnſt the Garniſhee, but againſt the Octendaiit, and Ov P. nat 
my WAYS 496ml him are tor rhe Dela) alter the Count. 8 D. 6.5. 11. by the In- 
ben. —_ | STEP I -” 2 | ; terpleader 
577570 of the Garriſkee is wholly excuſed of Dan ages, and the Garniſhee has taken this Nlarter upon 
inu hin. ——— 10 Rep. 117. b. cites S. C that in Detinue the Plaintift ſhall. recover more Damages 
; wan he has counted of ; {bur ys noging as againſt the Garnifhee ] ——- - Fitzn. Dames, pl. 21. 


pals, Sites Mich $ H 6.4.5. C. and fivs that the better Opinion was, that he ſhall recover Damages as rhe 

For  bevett hall tax; For the Garniſhee ſhail recover Damages againſt the Plainutt as the Inqueſt ball 
the tx, and by the ſame Reaſon the Plaintiff ſhail do the ſame againſt him; and beſides, the Port, which 
vin the Garniſhee, is the Detinue, which is after the Garniſhment; for, for the Detinue before he 
ſhall not recover any Damages; and cues it adjudged 5 H. 4 that che Plaintift ſhall recover Damages 
agaiuſt the Athgnee. — 10 Rep. 117. b. cites 8. C. N | 


Ja7es 
[410- 


dges 


85 . In Treſpaſs tor reſcuing a Diſtreſs, to his Damage fo much, if the“ Sce (L) 
hf Detendant juitifies the Refcous upon ſpecial Matter, upon which it is Pl. _ 
TY demurred tor the Plaintiff, and adjudged tor him, he ſhall have Da- 

ares | mages as he harh counted; for the Oekendant hath acknowledged the 

the C::|pais, and hath * not vemey the Danages, 21 C. 3.4 b. (4 b.] 
rio EY So in an Attachment upon a Prohibition, if the Detendant ac- 
— ledges all the Trefpats contained agaluſt him, the Dlaintiff shall 
Wy Damages as he hath counted. 2 E. 3. 40. b. adjudged. 
6 (S0] J0.Q Veit ter tubſtracting his Suit to his Mill, in the Debetc 


let to his Damage 4% li the Defendant fays he cannot deny it, 


e tea lhall recover Dan ages to 45 . as he has counted, Ve 


2 


— 


— 


296 2 Damages. 
£417 this Acknowledgment is as much as if he had faid, that he 


C012 Ot deny that there is as much Damage as he hath Counted. 
29 | | | | 
J. (So] In a Wric of Ward, if the Detendant acknowledges th, 
the Plaintiſt hath a Right to the Ward, the HDlaintiff chat recover 
the Ward and Damages as he hath counted. 38 E. 3: 21. ad. 
1172720, DIE contra, 1 E. 3. 4. Annuity. 5 
3, In an Action of Waſte, If the Deiendant demurs upon che Decl. 
ration, and it is adjudged againſt him, vet a Weit chall flue to in 
555 qliire of the Damages. 34 . 6. 8. 
* Cro. J. 69. 9 The Jury may give as much Damage to the Plaintift as he hich 
pl. 11.5. C. counted, and further give tu him Colts by ir felt, cnough the Coſts ex. 
n ceed the Damages named in the Declaration; fIr the Damages are 
affirmed; Ulven tar the Wrong for which the Action is brought, and the Cot; 
and the find- ur the Charge of Suit, the one beſo? the Suit, and the otherm 
vg mor2 and kor the Suit. Tr. 3 Jac. B. R. between * Eagles and Vale, 
es Damages Pet Curtain, in an Action upon the Cale upon an Aiumplit. Ca. 5 
2mounted Robert || Pilfold 115. b. adjudged in Trefpaſs. Contra, I). 39 
to is not Cl. B. R. per Curiam. 12 H. 7. Kellewap 21. b. oubitatur, 


Error; For . | | 5 
it may be, that the Coſts of Suit, through long Dependanee, exceeded the Debt. ——— Tel 


4 143 


Cro J 9, 10. So d Forttort, the Court may increaſe Coſts beyond the Sum 
„ of the Damages mentioned in the Tount. Trin. 3 Ja. B. B. bc: 
Vale, SC. tween Eagles ang Vacs, per Cutiam. Co. 10. Pod 115. b. ad: 
accordingly. judged. Pill. 30 El. B. R. Mangan Wolfe's Tale, adjudged i 


5e a Writ of Error, 


held accordingly. 


Br. Da- 11. But the Jury in the Caſe atoreſatd cannot tax the Damages and 
mages, pl. Coſts together ro more than is contained in the Count. för then it 

SG & 8 Þ will not be known how much they gave for Damages, and ham 
but if they much tor Colts; for perhaps they night give more for Damages 
do, it is than the I laintiff had counted. 13 . . 16, 17. Co. 10. Robett 


good for ſo Pilfold 117. b. 


much as is | 8 | | | 
contained in the Count; Per Brian; but all agreed that they ſhould not give Coſts beyond the Sum in 
the Count. — 2 Inſt. 288, 289 Ld. Coke, on the Statute of Glouceſter, 6 E. x cap 1. cites S. C. 


and ſays, that Coſts in Law are fo coupled together as they are accaunted Parcel of the Damages, and ö 
therefore it the Plaintiff in Treſpaſs declare to the Damages of 20 Marks, and the Jury give 20 Marks 
for Damages, and 20 Marks for Coſts, yer ſhall the Plaintiff recover in all but zo Marks; for Da— 
mages, and Colts muſt not exceed the Damages which the Plaintiff demands by his Count, and the Entry 
reciting both the Damages and Coſts, Quæ damna in toto ſe attingunt ad &. In Trover it was 
held, that if the Damages and Cofts had been intirely aſſeſſed at more than mentioned in the Dedars- 
tion, it had been ill; For non conſtat but that the Damages exceed the Damages mentioned in the De- 
claration; and Judgment accordingly. Cro. E. 568. pl. 2. Trin. 39 Eliz 8. R. Rivers v. Qodskirr, 


12. In an Action of Debt upon a Bill, if the JIlaintiff declares to 

his Damage ot 10 J. and the Judgment is given tor the Plaintiff by : 

Nihil dicir, and the Judgment 18, char che Plainciif hail recover De--- 4 

bitum ſuum præd', & Damna ſua Occatione Detentionis Debiti illius 

Fol. 5% ad 121. 108. eidem * Querenti ex aſſenſu ſuo per Curiam hic adjudicat 

ec. Though here are more Damages than he hath counted tor, 
yet becauſe it is the uſtal Courſe tor the Court im ſuch Cale to 


4 
b 4 8 a 


Damages. 


tar Damages and Coſts, It is good ; for it may be that aul was 
for Cons, and it thail not be intended that the Court hach done 
ſtherways than they ought. Mich. 8 Car. B. B. between Sir 
Richard Creemville and Sandwich, Adjudged in a Writ of Error unan 
7 Judgment in Banco. Intratur, jIaich. $ Car. Rot. 280. Trin. 
24 Car, between Par/ous aud Batchelor, adjudged in a Writ of Error 
upon a Judgment in Banco, Jntratur, Palch. 22 Car. Kot, 
81. | | ; 

13. Attaint vy the Heir, he ſhall not recover Damages, ſcil. rhe Iſſues 


of the Land to the Time of the Death of his Anceftor. Br. Damages pl. 156. 


cites 14 Af. 2. 


til had declared but to the Damage of 20 J. The Dam ages here were trebled 


coyer more than counted of, As in Detinue, See pl. 3. ſupra, 


15. Ita Man briags Debt upon Obligation in London, the Marſhalſea, 
or elleroberc, and is long delayed, and after is nonſuited, and brings Action 


9A rg. 


Firzh. Damages pl. J. cites H. 34. E. 3. and fays he believes the Rea- & & cid 
ſon is becauſe the Statute is that he ſhall recover the Treble of that which15 Rep. 117. 
the Fury ſhall tax; tor in other Action he ſhall not recover more thanb 


he counts &c. to be Lau; 
for that the 


Statute is to be intended of Damages lawfully tax'd; and that ſo it was held by Ld. Dyer, Trip. 10 Eliz. 
in Waſte brought by the Lord Abergavenny that the Jurors cannot value the Waſte more than the 
Plaintiff his counted of ; and that with this accords 5 E. 4. Rot. 137, Though in tome Caſes he may re- 


14. In J aste the Jury found to the Damage of gol. where the Plain? he cited 
ulſt. 40. 


and denicd 


ut | atter in Bank, he ſhall not recover Damages for the Suit elſewhere, but only 


tor the Suit in Bank. Br. Damages pl. 39. cites 2 H. 4. 22. 
16. la Detinue, the Platntiit thall have 20 more Dauidges than he has 
cared for; tor the Judgment is to have the Thing detained, and Da- 
mages tor the Detention ; it the Thing derained cannot be had, the 
Sheriff thall inquire de Damnis, and the Plaintiff thall have judgment 
bor the Value and Derention upon, and according to the Sheriit's Re- 


ſenk. 288. pl. 22. 


Arowant could not have Judgment unleſs he releaſe the Damages. 
No. 281. pl. 434. Mich. 31 &c. 32 Eliz. C. B. in Cafe of Batty v. 
JJ 7: 
18. In Caſe on a Promiſe the Plaintiff declared to the Damage of 101. 
ard upon Iſlue tried, the Fary gave 13 J. which was more than the 
Faint itt counted tor, and Judgment was given accordingly viz. that the 
Plaintiff recover the 131. by the jury affetted ; bur it was reverled tor 
this Cauſe in B. R. For the Law ſuppoſes the Plaintiff ro know belt his 


if atrer ſuch Verdict the Plaintiff had releaſed all the Damages but thy, 
/ which he counted, and then had Judgment, this had been good. 
This Record was removed from the Court of Northampton, Yelv. 
45. Hill. 1 Jac. B. R. Perſival v. Spenſer. 3 
18. Error was brought to reverſe a Tudgment in Detinue becauſe it 
was fer greater Damages than the Plaintiff counted for. The Court held 
that were rhe Plaintiff doth declare no certain Daiage, there he ſhall re- 
wor ſuch Damages as the Fury find, but where the Pluintiff counts of 
certain Damage, and the Jury do find greater Damages, there the 
Plaintiff ought to have no greater Damages than according to his Count, 
and not as the Jury finds, they finding greater Damages then the Plain- 
tik declared upon, and in this Action the Plaintiſf declaring to his Da- 
mage 100 J. and the Jury finding for the Plaintiff and Damages 150 I. 
he having his Judgment for 1 501, according to the linding ot che 
a G | Jury, 


turn; Thar he cannot deliver the Thing by the Deſendant's Fault. 


own Damage and he ſhall never recover more than he counts for. 5% 


17. Where an Avowant was i#titled to Two Parts only of the Rent and 
the Jury aſleſled Damages for the whole Rent, the Court held that the 


— — — — 


— 


= TS OO DI nn 1 


— 


2 1 


Damages. 


Cro. J. 458 
pl. 4 8 C. 
but S. P. 
does not ap- 


Jury, and in more then he counted upon, the Judgment was rexerſed 
Bulſt. 49. Mich. 8 Jac. Hoblin v. Kimble. 5 ; 
19. In Real Actions the Plaintiff ſhall not count of Damages, becaſ. 
it is uncertain what they ſhall amount to and they ſhall be recovered Þ,,. 
dente Brevi. 10 Rep. 117. a. Mich. 10 Jac. in Piltord's Caſe. 
20. But in Perſonal Actions they ſhall count to the Damage, becauſ. 
they ſhall recover Damages only for the Tort done before the Wy; 
brought, but not tor any Thing done pending the Writ. 10 Rep, 117, 
Mich. 10 Jac. in Piltord's Caſe. _ 7 
21. In Treſpaſs found for the Plaintiff, the Jury gave him Ha“; 
Farthiag Damage; it was moved in Arrett of Judgment chat the j),. 


mage given by the Jury ought to be valuable, and that there is no ſuch | 


PEAY. 
2 Jo. 158. 
Cites 8. C. 


and S. P. adjudged. 


Title to that Parcel, but one &. D. had; and fo the Bargain broke oll. 


Coin; Sed non allocatur; and 
Rep. 21, 22. Paſch 16 Jac. B. R. Marſham v. Buller. 


23. In Caſe the Plaintiff declared, that he was ſeiſed of ſeveral Par. 
cels of Land, and the Defendant, Tenaut at Will of one Parcel, and there 
being a Diſc 

(the Defendant) ſaid to T. S. that he would keep the Poſſeſſion till the ini) 
Day of Auguſt, at which Day the Defendant ſaid, the Plaintiff had 1 


Adjudged; that though the Words were ſpoken of a Parcel of the 


Land, yet th- Plainritt thall recover Damages for the Loſs of the Hale of the 


_ as he was damuiſied. In Action on the Caſe upon the Promile, the Plau. 


to give only the rol. but alſo all the Special Damages. Raym. 17. | 


Time declared tor. And 'Twitden faid, theſe two Caſes were reſolved; | 
A Tradeſman brought an Action in an Interior Court for /landering of © | 


whole. 2 Roll. Rep. 447- Trin. 21 Jac. B R. Egerton v. Whittington. 


24. The Detendanr being a Coachman broke a Pipe of Wine in the Sire | 
y his Careleſs Driving the Coach, by which a great deal ol che Wine 
run out, and was loſt, and promiſed the Plaintiff, that in Con- 


ſideration he would forbear to ſue him, that he would pay as mu 


tiff in his Declaration did not ſet forth, how much the Win: was worth thit 


was ſpilt ; bur adjudged, that the Defendant is bound to take Notice ot 


the Damage, and the Jury have made it certain; and Judgment tor 
the Plaintiff. Sty. 458. Trin. 1655. Fowke v. Preſcott. 


25. The Plaintiff declares, that the Defendant in Confideration of 10). |} 
promiſed to let him enjoy certain Iron Mills for Six Months; and it ap- 
peared that the Iron Mills were worth but 20/. per Aunum, and yet Da. 
mages were given to 5ool. by Reaſon of the Loſs of Stock laid in; and 


per Cur. the Jury may well find ſuch Damages, tor they are not bound 


Paſch 15 Car. 2. B. R. Nurſe v. Barns. 


26, Ward brought an Action againſt Hatton Rich de Unxore abdutta, | 


and keeping her from him «/que ſuch a Day, which was ſome Time at- 


ter the exhibiting of the Bill, and concluded Contra Forman Statuil. 
After Verdict for the Plaintiff, it was moved in Arreſt of Judgment, 
and the Declaration was held good, notwithſtanding the Impertinent 
Concluſion of Contra Formam Statuti, there being no Statute in the Cafe, | 
Secondly, the Court reſolved, that Judgment ſhould be ſtayed; for 
the Jury ſhall be intended to give Damages for the whole Time | 
mentioned in the Declaration. As in Treſpaſs, with a Continuanao io 
a Day after the Writ brought, the Plaintiff ſhall not have Judgment 


after Verdict, which gives Damages by Intendment for the whole 


2 his Trade, by which he 4% his Cuſtom withia the Furiſdliction of that 


Court & Alibi, and it was held maintainable notwithſtanding the Alili; 
'The other was an Action brought upon the Sale of ſeveral Things tor | 


divers Sums of Money, Ouæ guidem Pecuniarum Summe ating ad 


Judgment for the Plaintiff. 2 R0ll 


ourſe between him and T. S. for the Sale of theſe Lands, b. 


10/ f 


Thin 
Plal 


| mag 


Aug 
not 
Tin 
give 
Plat 
Caſe 


ſeer 


Met 
ett 
ſtan 
ha; 


bin 


=, 
decl 
the 


No 


' ſeemed to think it well enough; tor it may be the Plaintiff laid up his eme Di- 


| the Declaration was a Declaration of Mich. ꝙ V. 3. and therefore the Da- 


nent after the Action was commenced. And ivdgment was arreſted. Ld. 


the Plaintiff, it was moved in Arreſt of Judgment, that intire Damages 


Damages. 299 


10 l. whereas right ly computed they came but to 9 1. The Jury gave 
Damages lels than 9 I. and it was held good. But if the Verdict had 
been tor 10 aa had been naught. Vent. 103. Mich. 22 Car. 2. B. R. 
Vard V. Rich. | | | | 

M 26 In Caſe Plaintiff declared, that the 2d of Fuly 6 N. z. he was 5 „r Sell 603 
ſed of 4 Meadow next adjoining to a River, and to another Cloſe contig u- pl. 5.5. C. 
15 to the ſaid River, which Time out of Mind ran through his Mea- n 


. : . ; me” ment ar 
dow to an ancient Mill of the Defendant's, without any over- flowing reſted.— 


That the Defendant the 3 of Auguſt 6 NV. 3. enlarged the Foundation of Carth. 386. 
his i further into the River, whereby he ſo ob/trudFed the River, and $ C. and 
exalted the Water, that it drown'd the Plaintiff? s Meadow, per quod he e 087 5 


the Uſe and Profit thereof, from the aforeſaid 2d Day of ful) to the — Como“ 
Tine of exhivitiag the Bill. Not Guilty pleaded, and Verdict for the 442. S. C. 
plaintifl. And it was moved in Arrett ot Judgment, that intire Da- and Judg- 


mages are given to the Plaintiff, and from the 2d of July to tlie 3d of 8 wy nes 
Auguſt, he had no Damages at all by his own ſhewing ; and it thall i gr. 
not be intended, that the Damages given by the Jury are only tor the Raym. Rep 
Time after the 3d of Auguſt, tor the Damages ſhall be underſtood to be 245-5: C. 
given not according to Law, but according to the Allegation of the ee | 
Plaintiff, who layeth his Damage; as reſolved in Harbin and Green's reſted —— 


Caſe Hob. 191. Moor 8879. And firit, all the Court, except Rookby, And the 


—C— whe <7 5 
— —— — * 


Meadow for Graſs from the 2d of July ; but after Judgment was ar- 3 


reſted ; for though he might loſe the Profits from that Time, he notwith- Bool:s cited 
ttanding could not loſe the Ce; it he had nor ſaid (Uſum) they might above as 
have given Judgment for him. This Caſe is the very fame with Har- to loſing 


bin and Green, Judgment arreſted. 12 Mod, 131. Prince v Molton. o . 

. EE 333 5 3 5 the Profits. 
27. In Treſpaſs, Aſſault, Battery, and Falſe Impriſoument, the Plaintiff 

declares, that the Defendant aſſaulted, beat and impriſoned the Plaintiff, 

the firſt of Offober g V. 3. and dctained him in Priſon four Months. Upon 

Not Guilty pleaded, Verdict tor the Plaintiff, and intire Damages 

were given by the Jury. It was moved in Arreit of Judgment, that 


A m 1 — — w <A p we - 
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mages being intire, and given for the Impriſoument of four Months from 
tle firſt of October, it appears that the Damages were z/ven for Impriſon- 


Ray, Rep. 329. Paſch, 10 W. 2. Prasneld v. Lee. 

25. In an Action nos e S10tute of Winchefter, in which the Plaintiff 
foeard he was robbed of H Han, bill, Upon Evidence at the Trial Sum- 
mer Atifes 10 W. 3. at Brentwood in Eſſex, betore Harſell, Baron of 
the Exchequer, he directed the Fury to give Damages for the whole Value 
0 ihe Bill, which they did accordingly. Ld. Raym. Rep. 727. Wind- 


ler y. Chelmstord Hundred. —: „ 

29. Action upon the Caſe for diverting a Water-Courſe 1 Fan. 1 Geo. 
and continuing it to March 1715. Per quod the Plaintiff loſt the Benefit of the 
Mater-Courſe Abinde till Apr. tunc prox? ſequen', And after Verdict for 


were given, when part of the Time was to come at the Time of the Trial; 
Sed non allocatur ; for per Cur. the Time mentioned March 1715. not be- 
ins then incurred, it was impoſible 3 tor at the Time ot the Action it 
Was not po{:1ble that the Diverſion of the Water-Courſe had continued 
tilla Time then not come; and therefore when he alleges, that he loſt the 
| Benefit of the Water-Courfe till Apr. prox? ſequen', this is alſo impoſ- 
ible, and therefore the Fury could not have any Con/tderation of it. Co- 
iyns's Rep. 231, 232. pl. 129. Mich. 2 Geo. 1. Valden v. Hubbard. 


30. In 


i Damages. 


— _ 


by the Obligacion, till he ſhall be impleaded, and there he may plead 


1. 


e one Krreen; the Defendant replied, and ſet forth a Surrender made |, 


whercas the Plaintiff bad declared for two Tears Damages; and noi, 


was over-ruled by the Court, and the Judgment affirmed. 8 N d. 75 
59. Prin. 8 Geo. Moor v. Thompſon. | 


Declaration, and alſo to a Time after the Writ of Inquiry was exec. 
2 Ld, Ray m. Rep. 1382. Paſch. 11 Geo. I. B. R. Baker v. Bache. 


Felony; and the Plaintig having been impriſoned and tried for Felony, 


Action pon the Statute of 5 R. 2. but only for the Eatry; for the Action 
is quod Ingreſſus eſt, where Entry is not given by Law. Br. Damages, 


recover Damages. Br. Damages, pl. 126. cites 12 E. 4. 5. 


and recover his Damages for the firſt Entry without any Regreſs ; he may 


30. In an Action of Treſpaſs brought by the Plaintitt in the Cour: g 
C. B. fer entring on his (the Plaintiti's) Land 25 March 4 Geo, with, 
Continuando the ſaid Treſpaſs to the 25 March 6 Ge. (which was ty, 
Years) &c. ad damnum &c. The Defendant pu/tified, by the Comma; 


wr 


him (the Lands being Copyhold) and that he was admitted a whole Near Hh. 
fore he brought this Action of Treſpaſs &c. and at a Trial there vas 
Verdict for the Plaintiff; and the Fary gave Damages for that Year gy; 
upon a Writ of Error brought, it was inſiſted, that though the Plain 
had a Verdict, yet it the Jury did not find enough, it is an inſuſſicicy 
Finding, and here they had found Damages only for one Year, wher, | 
the Plaintiff had declared for two Years Damages, and the Jury can. 
not ſever the Damages for which the Plaintiff had declared; but this 


31. A Judgment in C. B. was reverſed, becauſe the Jury, on th: 
Writ of Inquiry, had given Damages for a longer Time than laid in the 


32. The Judge certified the Damages (which were 50 l.) to be exceſs; 
but the Action appearing to be brought tor a very malicious Proſecution ii 


the Conrt were of Opinion, that in the Nature of the Thing, the Damages Y 
appear to be moderate, and therefore refuſed to grant a new Trial, £014 
Barnes's Notes in C. B. 312, 313. Mich. ) Geo. 2 Anon. Oo 


(S) What Damages ſhall be given; and for What. 
1. 1 TT HERE a Man brings Action, and declares of Falſe Impriſn- 

ment till he mage an Obligation of 40 1. he ſhall not recover Hu 
mages for the Obligation, but for the Impriſonment ; tor he is not grieved 


Dureſs, and e contra of Impriſonment till he makes Fine, he hall te- 
cover Damages for the Impriſonment and Fine; for there he is gricved 
by Fine in Fact, which 7s fort executed. Br. Damages, pl. 119. cites 


2. A Man ſhall not recover Damages for the Iſſues and Profits in 


pl. 120. cites 2 E. 4. 24. 8 . 

3. Note, that in Replevin of a Sow and Pigs, which Pigs were pigg l 

after the taking, and yet the Plaintiff had Replevin of both, and thall 

4. One aſſumes in Conſideration of 4.4. to pay 101. Damages. They 

ſhall be given to the 101. on Non-Aſſumptir ; not to the 4d. Mo. 419. 

pl. 576. Mich. 37 and 38 Eliz. Colman's Caſe. 
5. The Diſſe;/ee thall have an Action of Treſpaſs again/t the Diſſeiſor, 1 


have an Action of Treſpaſs with a Continuando, and recover as well for 


all the mean Occupation as for the firſt Entry. And here note, that Lit. 
doth here include Coſts within Damages. Co. Litt. 257. a. 


9. It 
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3 „. In ＋νονννUb 9274 f 11 Db; on fire Bill, the Intereft 9H 
W „ „t by the Maſter of the Olſice in the Damages; per tot. Cur. And 
With » it aas inſited Arg. and not denied, that it was the conſtant Practice in 
8 th 11 che Courts of Weſtminſter-Hall, /n Fudgments upon Default, or 
m_—_ Lon, to tax the Damages Occaſtione Detentionts Debiti ; and theretore - 
Ade 1 he Non- Payment of Intereſt, when the Debt carries Interelt (as all 
bar., oli Bills do) is a Damage to the Plaintiſf; but as to the Caſe of 
Was 4 ent, it does not carry Intereſt; and therefore, in ſuch Cale, no In- 


_ 


7 Only, 1 vreſt thall be given. 2 Ld. Raym. Rep. 773. Trin. 1 Ann. in ſcacc 
50h piere v. the D. of St. Albans. 

Alntiu. | 
Hcient 

Where 

Can. 

t rhis 


1. 55 


. 


(T) Given, In what Caſes. 
n the . 
n the INE brought of 207. by Obligation, and the Reſt by lending, 
cine | and the Defendant confeſſed the Obligation, therefore the Plain- 
| tiff had Judgment immediately of it, and zo the Reft he pleaded to the 
Mee; Countrey, and the Plainttit prayed Judgment of the Damages of that 
Ol fir | which was confeſſed, and could not have it till the other be tried, and 
lony, alter at the Niſi Prius of it the Plainuff was | Nojnſuited, and yet at the 
ages Day in Bank he {hall have Judgment of the Damages of that which was 
Tal. courtied, and might have had it at firſt, it he would have releaſed the 
— vt ot the Reſt, and fo he recover'd Debt and Damages upon the ſame 
Cnemal, upon which he was Nonſuited. Br. Damages, pl. 25. cites 
TE oe - VV 
2. Toe Defendant procured . F. to bring Formedam againſt the Plaintiff r. Diſceit, 
ble, by which he was forced to travel by the Suit, and in pl. 9. cites 
1 Writ of Warranty ot Charters in defence of it, ro the Da- S. C. 


1 4% 


' 

»y T4 
i. 7 I 14 
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t WE 01. and becauſe the Detendant could not deny the Collution, 


the Viatrigut recover'd 20 J. quod nota, for Jexation and Collin only. Br. 
Action fur 1e Caſe. pl. 17. cites 43 E. 3. 20. 1 . 
8 Error was brought upon Fudgmimt in an Arcouut. Becauſe the 
5 jute ment was to recover Damages; but not allowed ; tor the Deten- 
eved | ct huh delayed the Plaintiff, and pleaded to the Lilne, Which is found 


lead gent him. So Occaſtone interplacitaudi, he thall recover Damages. 
Lie- Lebotherwiſe, it the Deſeadaut comes the Iſt Day, and enters in the Ac- 
ved | t taken, tor to make Account. Noy. 134. Brown v. Barwick. 
Cites | mes R 2 Accomt as E446 ooo. 


4 Upou Demurrer in Law-the j uſtices may award Damages tor the 
516i |} Priy by their Diſcretion, or award I rit to inquire of Damages at their Hlec— 
tion | nen, Br. Damages, pl. 194. cites. 14 H. 4. 39. 40. 5 


ves. J. Where a Bull in Chancery is adjudg'd Inſufficient il pan Demurrer, the 

Vetendant thall not have Damages ; For the Statute does not mention, 

wt only where the Suggeſtion is found true or not true, and here the 
Truth is not try'd. Br. Coſts, pl. 19. cites J E. 4 14. Per Cur. 

. Reſolved by the Court, that whereſoever Damages are to be given 
In Hebt, Coſts are to attend them; and the Reaſon of the Damages 18, 

becaule the Money is not paid upon Demand ; tor 1t the Defendant pleads 

{ut tps prift &c. the Plaintiff muſt reply, and fer forth a ſpecial 

Demand, waereupon Iiſue may be taken; and if it be found for the De- 

ſeat, the Plaintiff can have neither Damages nor Coſts. Comb. 224. 
Mich, 5 W. & M. B. R. Company ot Cutlers &c. v. Hurlley. 
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7. Attachment in Chancery on an Alias & Pluries, is returnable in 3 
R. and is really an Action, whereon the Plaintiff thall recover Da 

ges for the Delay, in not executing the Writ. 12 Mod. 164. Mil N 

W. 3. Per Holt Ch. J. Anon. "0 

A Wo: 8. Judgment was in C. B. upon Scire Fac. on a Recognizance by 54 
hat ep upon a Writ of Error, Quod, the original Plaintiff ſhould have Executicn 

| upon the Recognizance, Et quod recuperet damna ſua, which he hq f. 
rained Occaſione Dilationis Executionis. And the Exception taken Ty 

that the Court had no Power to award Damages tor delay of Execy;j,,' 

bur they ſhould give them tor Colts of Suit. Per Cur. Damages gener. 

1y include Coſts, which Word (Cots) properly ligaities Colts of Suit, and 

Delay of Execution is properly Damage, viz. the being ſo long out ot h, 

Money, which the Court uſed formerly to leſs, ty allowing the Pty , 

lawful Intereſt So Damages of delay ot Execution, and Coſts of St: 

upon the Statute, are very different, and to be atletted by liters: 

Meaſures, and the Statute gives only Colts ot Suit againſt the Bail & 

Ideo, per omnes, this is Error, 6 Mod. 157. Hill. 3 Aun. B. R. 

Fanſhaw v. Morriſon. 8 5 

As upon 9. Where a Pena! Sum is recovered, Damages are never given per 
the Statute Parker, Ch. J. 10 Mod. 2). Hill. 1 Geo. B. R. 

| | os 3 lng forth Tithes. See Cro. J. 70. Dagg v. Penkevon. 


10. But upon a Hug le Bill, even by the Common Law, Damages ae | 
given for the Delay. Per Parker, Ch. J. 10 Mod. 25). Hill, 1 Geo, | 


LV] In what Caſes. Where there is a Demurrer for | 
Part, and Iſſue for the Reſt. - I 


1. FF Reſpaſs of Trees cut and Goods taken, the Defendant join'd I 
For Part, and demurr'd for the Reſt, and the Demarrer adiudi'd W 
againſt him, and the NViſi Prius upon the Iſſue, inquir'd of all the Du. 
mages, as well of the Part in the Demurrer, as of the Part in the liſue, | 
and found the Iſſue for the Defendant, and tax'd Damages for the Rete 
10 J. Br. Demurrer, pl. 6. cites 38 E. 3. 5. ; 


ü * — 


(W) In what caſes, againſt the Plaintiff, though Patt 
= of the Iſſue is found for him. 


1. TT Reſpaſs, Aſſault and Battery, to the Damage of 10 l. and was 
found Guilty of the Aſſault, aud acquitted of the Batten, and 

yet the Plaintiff recover'd 10 J. as he had counted, and was amerce 
tor the Battery. Br. — pl. 198. cites 40 E. 3. 26. ] 
2. Note, in Avowry, where Part is found for the Lora, and Pail 1 
againſt him, he ſhall have Return of the Whole, and yer ſhall render 
Damages for the ſame taking. Br. Damages, pl. 4. cites 2 H. 6. 4 : 


3. Rejecos g | 
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”, Roſrons is brought upon Diftreſs taken for Rent due at two Days, 
Dams dit appear'd by the Declaration, that one Day is paſſed, and the other 
Jill; Coe, and the Detendant pieaded Not Guilty; the Jury ought to 
7 r the Damages; tor, tor the Rent-Day paffed, the Plaintiſt ſhall 
:CCOVEr, and LOT the other not, Br. Damages, pl. 167. cites 9 H. J. 3. 


— 


} 2 al 
CUt1on 


id ful. WI 
1 Was, | 

*Utlor 3 Et 
py ) Several Damages againſt ſeveral Defendants ; and 
. \ ; | ; 
It, and 


where Plaintiff has his Election. 

Ol his | 5 | 

5% ite | | | | 

' Stir 1. SSISE againſt ſeveral, one alleged Fointenancy by Deed with 4 
itercnr {A Stranger, who upon Proceſs came not, by which the Aſſize was 
il Kc. BM awarded, where the other had pleaded Miſnoſiner of the Plaintiff, and all 
B. R. and or the Plaintiff, and againſt him who pleaded Jointenancy double 
- amazes was awarded, and ſingle Damages againſt the other, and the 
Per vourle Damage ſhall be /zvied of him who pleaded Fointenancy only, and 
the ther Damages ſhall be levied of him, and the other in common. Br, 
Damages, pl. 104. cites 22 Aſſ. 2. „ ö 
2. Treſpaſs againſt A and B. for beating of his Servant, aud taking of 
Tunber ; the one was found Guilty of the Battery, and the other acquit- 
ted, and both found Gnilty of the (taking of the] Timber ; by which the 
Damages were ſevered, ſcilicer, for the Battery dy it lelt, and for the 
Tiunver by it ſelf ; and ſo they did, ſcilicet, for the Damage of the 
Battery one Mark, having regard to the Service loi by the Maſter, and 
not to the Hurt which the Party has, and 100 s. tor the Timber; by 
which it was awarded, that the one Mark ſhall be recovered againſt A. 
ho beat him, and the 1008. for the Timber againſt both in common, 
zd che Plaintiff amerced againſt the one. Br. Damages, pl. 107. cites 
22 Atl, 76. | „„ | ; | 
3. In Treſpaſs againſt two, if the one comes and pleads, and is convitied 
to he Damage &c. and the other comes and pleads, and ts convitted, the 


ſecond Jury ſhall not give Damages; for the ſecond who pleads, thall 
be Charged by the firſt Verdict, quod nota. Br. Damages, pl. 29. cites 


AE. 3. J, and lib. Af. p. 5. 5 | 
4 A. brings Treſpaſs againſt three; one appears, and pleads Not Guilty; 11 Rep. +. 
aſterwards another appears, and pleads Not Guilty ; atterwards the third gt 
appears, and confeſſes the Action; two Venire Facias's were awardea to try Jon'Cule, 
theſe two Illues; o the firſt Ilſue 200 l. Damages are found lor the Plain- 8 © —— 
tilt, che other Fary finds 1501. Damages; the Plaintiff hall have his And ibid. 
Election which Damages he will have; for tis not certain which ot the ee 
tion, 


Maes Was ft try'd ; for they were tijd at the ſame Aſſes, and the 8 p. 

Dainaves tax'd by the firſt Fary ought to . and F or all. Jenk. 269. pl. 86. of 3 
e . | | | : | : 3 348. pl. 

2. Trin. 12 Jac B. R. Cobb v. Heydon, S. C. and Judgment in C. B. affirmed. — Roll Rep. 30. pl. 

. C. and Judgment affirmed. | 


Part 


| 5. In Treſpaſs againſt A. B. and C. — B. and C. juſtify ; upon which 

| was | there is a Pemurrer, and A. pleads, and thereupon lilue is joined, and 
and ö the Deinurrer is adjudged againſt B. aud C. and upon a Writ of Inquiry, 
erced | Damages are given againſt B. and C. and after the Iſſue is found for the 
: Plaintiſt, and Damages given; the Plaintiff may have his Election which 

Par f Damages he will take. 1 Roll. Rep. 395. pl. 17. Trin. 14 Jac. B. R. 
ender Headley v. Mildmay. 5 | 5 
4 6. Error of a Judgment in an Appeal of Mayhem in Durham; the 


b Error aſſigned, becauſe the P/2iatif” declared there, in an Appeal againſt 
/ec1s WM nem, That they, with a third, mad? the Mayhem, They pleaded ſeveral 


Pleas, 


ed, of ————— ca In rS rom — 


——— tEr Wemay e EGN SE 


— * —— — — ́6õQuü — 1 — 


2 Pr” — — 


Damages. 

— | — — a | — 
Pleus, whereupon ſeveral Iſſues were joined, and Verdict for the Plaintg 
and againſt F. upon the Trial gol. Damages were found, and again} K. 
1007. Damages; and the Plaintiff prayed Fudgment againſt both ſor th. 
100]. Damazes and Coſts, and had it; and now Error is brought ant 
aligned, becauſe the Plainriff hath Judgment tor the 100 J. Damage, 
and doth not releaſe the Damages for the 50 l. But the Court concehed 
it to be no Error; for the JFadomeni being for the 1001. by the Fletfing |; 
the Plaintiff, it is a Waiver of the other Damages, and he cannot hi 
both; therefore he n:eds nt releale the Damages of $51. whereupon th. 
[udgment was affirmed. Cro. C. 192. pl. 2. Trin. 6 Car. in B. R. Juhi, 
& al v. Dodſworch. | 


— 


ä — I——_—_— 


(Y) Where they ſhall be Joint. 


1. A N AdGion upon the Stat. 1. 2. M. for) driving Diftreſſes and im. 
pending them in ſeveral Places, ſo that the Owner was put to 
Several Replevins, and it was againſt Three Defendants, and upon Not 
Guilty it was found for the Plaintift, and 40 8. Damage ajlett by the 
Jurors againſt every Detendanr ſeverally. And Judgment was given 
tor the Plaintiff, that he ſhould recover the Penalty of the Statute (viz) 
againſt every one 51. and for Damages againſt every one 408. trebled; 
Upon which a Wriz of Error was brought, and Error alligned was in 
the Point of the Judgment (viz.) becauſe the Damages and the Penalties 
are ſevered. (viz.) every Detendant by himſelt, where it ought to have 
been jointly, (viz) all one. And that was adjudged Error, and the 
firſt Judgment reverſed. For bur one 5 1. ſhall be inflicted upon all the 
Detendants, and not ſeveral 51. by the Statute ; yet the Words are that 
every Perſon offending ſhall pay 51. but the Meaning of the Statute is, 
that the Penalty thall be referred to the Offence, not the Perſons, then 
becauſe there was but one Offence in all the Delendants, there ſhall be |} 
but one 5 1. forfeited. Noy. 62. Hill. 30 Eliz. B. R. Patridge v. 
Emſon. „„ 3 | 
2. So by Popham. If two diftrein, and they alike drive the Diftres, 
1271 ſhall be only one Action and one Penalty which was granted. 
bid. . e 5 
3. So by Gawdy upon the Statute that enacts that every one that ſues it 
the Admiralty for a Thing done upon the Land, fall forfeit 101, "here 
it two commence an Action, Contra Formam Statuti, yet but one 101 
itt ooo. . „5 
4. So upon the Statute of 5 Elis. of Forgery againſt Twenty but one di, 
Damages 1hall be given againſt all. And by Popham and Fenner; That 
where Twenty are ſo jointly ſued, a Releaſe ro one ſhall diſcharge all. 
But by Fenner, If the Plaintiff had brought his Action againſt them /e- 
verally, every one ſhould have paid 51. Sed Quere. Ibid, 
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(J) Barred by What. 


IN Affſe if the Plaintiff enters into Parcel, he ſhall loſe all his Da- 


mages, for they are intire and cannot be ſevered. Br. Damages, 


91. 180. cites 35 H. 6. 1 


(Aa) Writ. How it ſhall be. 


. N OTE by the beſt Opinion, that where Damages are given by 


Statute and new Form of Writ, the Plaintift thall not recover 
Damages by the Statute, it he does not bring his Writ upon the Statute, 
is in Treſpaſs de Malefactoribus in Parcis, but where the Statute gives 
Damages, and #9 new Form of the Writ, there the Plaintiff thall recover 


| xccording to the Statute by the Common Form of the Writ; note the 
| Pi-214iry thereot; and in Aſſiſe it the Diſſeiſſin be found with Force, 
| te Plaintilf thall recover double Damages, and yet the Writ 18 not but 


the Common Form. Br. Damages pl. 8. cites 9 H. 6. 2. 


„) Writ of Inquiry of Damages; in what Caſes 
awarded; and How it may be. 


FT N //ie the Plaintiff prayed Eſtrepement, and could not have it; 
' and the Defeadant commits Waſte in the mean Time, between the 
Ih: 1a the Aﬀiſe and the Fudgment, and a VV rit of Inquiry ot Damages 
us awarded of this Waſte and cutting of Trees; which note well, tor 
de Verdict before can't give Damages thereof. Br. Brief de enquire &C. 
33G % 
2. In Debt the Defendant acknowledged Part, and denied the reſt, upon 
which they were at Iſſue, and the Plaintiff had judgment of Parr, and 
' the reſt at Niſi Prius he was Nouſuited ; and yer, at the Day in Bank, 
e had a VV Tit to inquire of Damages, quod nota. Br. Brief de enquire 
Ke. pl. 16. cites 42 E. z. 25, 26. | $ mop 
3. in Dower the Tenant ſaid, that he has been at all Times ready to Br. Tout 


EY, | ; . 1 a , IYawertemys Priſt. 
de, Dower, and yet is, by which the Demandant recover'd Dow 0 pe 8 


welently, and averr'd the Contrary againſt the Tenant for her D 1 34 E. 3. and 
wt pray'd a Writ of Inquiry of Damages, and could not nave Jt lor pitzh. En- 
Ie thereof {hall be joined and tried by Nie Prius. Br. Briet de en-quett. 57. 


ne pl" 18; pres 24 Eos 5 1 

4. in Dewer the Tenant made Default after Default, per quod the De- 
Mindant averr'd, that her Baron died ſeiſed, and pray d a Writ of In- 
gaz ot Damages, & habuit. Br. Brief de enquire &c. pl. 17. cites 
14 3. 3. 3 55 | | 


4 5. Where 


— 2 — — 
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5. Where the Defendant, or the Biſhop, pleads Ne Diſturba pas, 
Plaintiff ſhall have a Writ to the Biſhop, and Writ of Inquiry of Da. 
mages. Br. Brief de enquire &c. pl. 6. cites 22 H. 6. 44. and 21 
6. 56. 

6 Waſte was brought, and the Defendant demurred upon the Decly.. 
tion, that the Reverſion does not paſs by Deviſe by Name of Te. 
ment, nor without Attornment, which was adjudg'd againſt him in yh 
Points, and there 'twas awarded, that he ſhall not have Writ of In. 
airy of Waſt, for he is convicted of the Waſte by the Demurrer, but e 
ſhall have a Writ of Inquiry of Damages, but the Plaintiff releaſed hi; 
Damages, and had Execution. Br. Brief de enquire &c. pl. 1. cit; 
"% Error of a Judgment in Debt; The Error aſſigned becauſe the 
Judgment is, Ideo conſideratum eſt quod recuperet 4o 8. pro miſzs & cuſa. 
giis, omitting theſe Words, ex aſſenſu ſuo per Curiam ei adjudicat”. And 
it was held to be a material Part of the judgment; tor being by Cle. 
fron or Default Writ of Inquiry oft Damages ſhall be awarded, unlzi; 
the Party conſents to take ſo much tor Damages; and tor this Caf 
it was reverſed. Cro, J. 415. pl. 3. Hill. 14 Jac. B. R. Mach 


Lat 213. 8. In an Action upon the Caſe, the Plaintiff declares to 1711. Dams, 
SC io to- and upon Demurrer Fudgment given for 111. 10s. Damages by the Cour 
tidem Ver- And now that Judgment was reverſed. Becauſe the Damages being uu. 

5 certain, there ought to Iſſue a Writ of Inquiry of Damages. Otherwiſe 
200 Woo“ where the Demand is certain, as in Debt, Note 11 H. 7. $5. b. Nor 
SC de 96. Faſch. 2 Car. B. R. Wood v. Brook. e 


the Declara- = | | 1 = | : 
tion was, that the Defendant indebted to him in 161. upon Account, and in Conſideration that hewou! 
torbear, the Defendant promiſed to pay &. and upon Nibil Dicit, Judgment was Quod recuyerc: | 
Damna ſua prædicta; and becauſe no Writ of Inquiry was, the Judgment was reverſed. This was 
judgment out of an Interior Court, Ed a ea pr en . 


d. C. cited 5 9. Error of a Judgment in Aſump/t in an Infericr Court; the Parties 
_ $24 being ar Iſſue, there was a Demurrer upon the Evidence, and thereupon : 
oy 0 2% the Jury was diſcharged; afterwards Fudoment was given for the Plau 
per Holt Ch.Ziff, and Damages found upon a Writ of Inquiry, where the Jury, | 
J.— 8. C. which was to try the Iſſue, ought to have aſſeſs d Damages Condiriou- 
One 20 ally, if Judgment ſhould be given tor the Plaintiff; and ſeveral 
5 End bh Prefedents were cited in Proof thereof; But the Court ſaid, that 
S. C. if theſe Precedents are good Law, then it may be inquir'd by the ſame 
cired by Jury Conditionally But that it may be as well inquired of by a Writ | 
ne Free þ of Inquiry of Damages, when the Demurrer is determined, and the mot 
KY NE 8. C. uſual Courſe is, when there is a Demurrer upon Evidence, to diſcharge 
cited Arg. the Jury without more Inquiry. Gro. 143. pl. 21. Mich. 4 Car. B. 
Fd. Raym. R. Darroſe v. Newbolt. „%% ns EL 
| Rep. 60. 10. Plaintiffin a Replevin was Nonſuited after Evidence given to tt 
Iury, and the Jurors did not find Colts and Damages; and afterwards 
Writ of Inquiry of Damages was granted. And Aſhley moved, that 
the Writ might not be filed. Becauſe that the Writ of Inquiry of DA. 
mages could not Iſſue, but be awarded from the Court; And the Plain 
here being Nonſuited was out of the Court, and that nothing might be 
done againſt him. And the Prothonotaries ſaid, That in Caſe of a Ver- 
dict, where the Jurors omit to find Damages, a Writ of Inquiry 15 
many Times granted. But they were commanded to ſearch tor Prece- 
dents in Cafe of a Nonſuit. Het. 161. Hill. 5 Car. C. B. Raw 
lins's Gale. 5 0 e © 
11. In Detinae of Charters, there was Verdict for the Plaintiff and Di- 
mages, but the Value of the Charters were omitted, (which is Part of the 


Judgment, and to be had in Caſe the Charters cannot) and it was = 
| 5 | cd, 
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WM J. chat it may be ſupplicd by a Writ of Inquiry of Damaz es, and ac- 
| ng to this is a Precedent Old Ent. Raft. tit. 8 in detinue, 


that 
of Da- 


8 


Damages. 


_— 


— 


. 


pl 13. fol. 214. and 41 Eliz. in B. R. Rot. 916. Chipendale and Orn's 


Cie. And the Reaſon why the Verdi&t may be ſupplied in ſuch 
E (iſe is, becauſe it is only matter of Damages, upon which no Attaiut 
lies, but the Court doubted of it. Sid. 246. Paſch. 17 Car. 2. B. R. 


12. In Replevin the Jury did not inquire of the Value of the Rent ar-Raym 170, 


rear, refolv'd after ſeveral Debates, that this cannot be ſupplied by Ward v. 
| Writ of Inquiry. Lev. 255. Mich. 20 Car, 2. B. R. Sheape v. 8 


pepper. 
by — 


| pepper. | | Sid. 380. 


. 5 N * . pl. 12. S. C. 
the Court doubted & adjornatur.— Vent. qo. S. C. the Court held, it could not be ſupplied, —— 
8. C. cited by Holt Ch. J. Skinn. 596. and ſays, the Reaſon is, becauſe the Statute ſays, that ſuch 
Inquiry ſhall be by the ſame Jury .—— Ld. Raym. Rep. 60. 8 C. cited by Holt Ch. J. 

Bur where in Replevin and Avowry for Damage feaſant, the Plaimiff was Nonſuited, th Omiſſion 
of the Jury was ſupply'd by a Writ of Inquiry, Comb. 11. Hill. 1 & 2 Jac. 2. B. R. Humfreys 
7. Miſdale. | | | | | | | 


13, Where Damages are «uncertain, they cannot be ſet in a Court of 
Fquiy but by a Jury. Vent 330. Trin. 30 Car. 2. in an Anonymous 
Cafe. 3 . 3 | 

14. In Debt becauſe the Demand is certain, the Courts here have 
ſometimes afleſs'd Damages without a Writ of Enquiry, but never in 
Treſpaſs or Actions ſur Caſe, which lie wholly in Damages. Vent. 330. 
Trin. 30 Car 2. in an Anonymous Caſe. „„ 


15. A Verdict is good, notwithſtanding the Omiſſion of inquiring of 
Damages on the Demurrer ; for as to that, it is but an Inqueſt of Office, 
and may be ſupplied by another Writ ; cites Dy. 135. 11 Co. 6. a. But 
ii the Verdict would have been deficient tor this Cauſe, it is aided by a 
Mole Proſequi ; tor where a Verdict is inſufficient by Aſſeſſment of intire 
Damages, or Non- Aſſeſſment of Damages and Coſts, where they ought to 
be afletied, it cannot be ſupplied by a Writ of Inquiry; but Releaſe of 
Damages and Coſts remedies Suits and Imperfections in the Verdict, 
Arg. 12 Mod. 12. Mich. 3 W. and M. in Caſe of Germin & Ux' v. 
Orchard. %%%%ͤ;;; r“ Tñ | 

16. *Tis the Courſe of the Court to give Intereſt for Damages upon a + 
fugle Bill, or Bill of Exchange (which muſt always be under the Sum 
lad in the Cloſe of the Declaration) in Caſe of a Demurrer in Debt, 
and there needs no Writ of Inquiry. Per Holt Ch. J. Cumb. 243. Paſch. 
6W. and M. in B. R. Anon. V' 0 „ 5 

17. A Diſtreſs was taken for a Poor's Rate and a Replevin brought, And RI 
and upon Not Guilty pleaded by the Officer at the Trial, Evidence was her Day 
given, and the Fury charged and ready to give their Verdi, the Plain. the Court 


and Damages, but the Jury departed withour aſſeſſing them, upon which clered, that 


the Court was moved for a Writ of Inquiry, and after being twice? Writ of 
. 5 2 a quiry 

moved, Rule was given for a Writ of Enquiry. Skin. 595. Mich. 7 ſhould go 

V. z. B. R. Sir James Harbert's Caſe. 

| | i for per Holt 


the Plaintiff, if this be ſupply*'d by a Writ of Inquiry; but evhere the 
not give Damages, there ſuch a Detect ſhall not be ſupplied ; for it the 


11S. Herbert v. Waters, S. C. and a Writ of Inquiry was granted. 


deem Rep, 59. S. C. — Carth. 362 S. C. and the Writ was granted after 1 0 8 705 
18. 


in this Term 


uf became Nonſuit, by which the Officer was intitled to Treble Coſts ſolemnly de- 


in this Caſe, 


Ch. J. the Jury here are diſcharged from giving their Verdict by the Nonſuit, and therefore it they had 
flven a Verdict for the Damages, this had been as an Inqueſt of Office, upon which no Attaint would 
lie, if the Damages had been exceſſive; and therefore there is no Default in the Jury, or Damage to 
| ur) gives a Verdict, and does 
115 had given Damages, this 
Was as Part of their Verdict upon <vhich an Attaint lay, if they are exceſſive ; and therefore this ſhall be 
lupplied by a Writ of Inquiry, which is but an Inqueſt of Office; if the Damages are exceſſive, the 
arty ſhall be oppreſſed without the Benefit of an Attaint, and therefore according to Cheyney 9 
Cale, ſuch Default ſhall not be ſupplied by a Writ of Inquiry. Skin. 595. in 8S C. —— 5 Mod. 
1 Salk. 205. pl. 3 S. C. 
— Comb. 344. 8. C. the Writ was granted, ——— 12 Mod. 85. S. C. accordingly. _—— L4 
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Kr 2 8. For it upon a Demurrer upon Evidence the Jury be cicharged, there 
3 ſhall be a Writ of Inquiry ; for the Jury does not give any Verdis. 
bad been and therefore they cannot aſſeſs the Damages and the ſame Reaſon bold! 
Upplied upon a Nonſuit, per Holt. Skin. 595. in Sir James Harbert's Caje, 
after by a 


——— 


Writ of Inquiry. 1 Cr. 144: and Holt Ch. J. cited 1 Roll Rep. 242. Brampton's Caſe, and 20 


112. as Caſes [Rep] in Point; Skin. 596. Sir James Harbert's Calc. « 5 Mod. 119. 4, ( 
& S. P. 958. C. 


12 Mod 87. 19. But otherwiſe where they give a Verdiff ; for there a Defect a. 


vs C 3 5. P.feffing Damages thall not be ſupplied by a Writ of Enquiry, for in fach 
58 B the Jury have miſfclemeaned themtelves ; for if they had given Du. 
was Part of mages too high &c. they might be attainted, and they are bound 5, 
the Iſſa. give Damages, but in the other Caſes it is otherwiſe; Per Holt Ch 


—— 


. 3 a 8 . ; 1 85 
Por Har ] Skin. 595. in Sir James Harbert's Caſe. 


i} —äͤ ED 


Ld. Raym. Rep. 59.5 C. & S. P. per Holt Ch. J. 


Holt Ch. J. -o. Ina Hetinne of Charters where they did not inquire of the Va. 
laid, that Jy of the Chan, Holt faid, he had heard that there was a Writ of 
3 Fnquiry grantec, but that he was not ſatisficd with it, for the Reafyn 
this Cale of which is given 1 Chevney's Caſe, 10 Rep. 119. per Holt Ch. J. 596 
es v. Cites it as the Cale of Eurton and Robinſon. 

obinſan, | 


he remembered a Caſe abour 14 Years ago, where a Writ was awarded. in ſuch Caſe, 5 Mod. 5 in 


5 _ A” } . 8 4 B N f * 4 * 
Caſe of Harcourt v. Weckes. — 8, C. of Burton v. Robinſon, cited by Holt Ch. J. Ld. Raym. Rep, 
So. but ſaid, that it: was contrary to Law. | 


21. Action of Treſpaſs, and the Defendant juſtifies by Virtue of the 

. Statute ol 43 Eliz. for the Poor's Rates &c. the Plaintiff was nonſuited 

but no Damages were found; therefore Counſel moved for a Writ of 

Error; Holt Ch. J. ſaid he remembered a Cafe, where upon an Action of 

| Detinne and upon Hive Non detinet, the Jury did not inquire of the Value 

and atterwards we granted a Writ of Inquiry. It is every Day's Prac- 

tice, that if the Plaintiff in Replevin be Nonſuit, the Jury thall find 

Damages and Coſts for the Avowant. 5 Mod. 76. Mich. 7 W. 3. Gard- 
ner v. Hobbs. 1 15 „ 

22. Where y7udgment is by Default the Court may give the Damage: 
without putting the Party to the Trouble of a Writ of Inquiry. 19 
Mod: 274; Hill. 1 Geo, B. R FE 

23. The PlaintilF declared on Four Counts, and the Defendant demurica 
to one, and pleaded to Iſſne as to the other Three, and rhe Plaintiff joins 
in Demurrer, and had Fudgment and a Writ of Inquiry, reciting 4 Filth: 
ment de Premiſfs, and that Recuperare debet Damna Occafrone pramiſſorui,; 
and now it was moved in Arreſt of Judgment, that a Writ of Inquiry} 
would not lie on this Fudgment, until Nolle Proſequi was eatred as 10 
the other Three Iſſues or a Venire to try them; tor then, and not before, 1 
Writ of Inquiry might be had to inquire of the Damages upon the 
Judgment in Demnrrer ; but in this Caſe the Plainti# having remitted 
. the Damages, as to the et her three Iſſues, before the Fudrment was eateres 
on the Demurrer, it was held good; and the Matter che Office atlirmed, 
that was the proper Method of Procceding. 8 Mad. 10S. 108. Mich. 
9 Geo. Fleming v. Parker. : | 2 
24. In an Action on the Caſe on ſeveral Promiſes the Plaintiff had 
 Fudgment by Dejault. It was attigned for Error that chere was no WII 
of Inquiry; and it ſeems the Cafe was, that the Inquiry ot Damages 
was made by a Parcel of People got together of their own Heads, 
whom the Sheriff had no Authority to convene for that Purpole, 
that it was urged that what they did, ſhould be of no Account. Bu! 
the Court held that the Want of a Writ of Inquiry was aided by che I 
lacy 
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Biel de enquire &c. pl. 3. cites 9 H. 5. 15. 


lat. 
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Damages. 
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Act jor Amendment of the Law. Gibb. 162, 163. Mich, 4 Geo, Ot 


+6, R. Mallory v. jennings. 
"25, In an Action of Covenant, Three Breaches were affigned, one where- 
al was Ce , and the other two controverted, and a Venire Facias 
ws awarded to try the Iſlues joined between the Parties, and to af. 
e the Plaintiff's Damages as to the Breach confeſſed. Upon the 
Tutal, Plaintiff obtained a Verdict; Damages were neg letted to be offeſſ. 
"s to the Breach confeſſed, which was tor Non-payment of Rent. A 
\\ ric of Inquiry was moved tor to atteſs the Damages upon the Breach 
contelfed. The Court granted a Rule N1ii, which was atterwards 
made abſolute. Barnes's Notes in C. B. 148. Mich. 7 Geo. 2. 'Townſ- 
end v. Pool. | | | 


„%% — 
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(C. a) Inquiry of. In what Caſes by Default. 
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1. TIN Treſpaſs the Defendant appeared, and pleaded, and departed in Br Default 
deſpite, and after Plea pleaded, a Writ ſhall iſſue to enquire of pl. 29. cites 


the Damages, but alter the Plaintiff releaſed me Departure. 


Br S. C.—— Br! 
Departure, 
in Deſpite, 


2. In Treſpaſs the Defendant acknowledged the J. reſpaſs, and juſtified, pl, 4. cites 


md atter made Default at a Day of Adjournment, and the Inqueſt was 3 


marded by Deſault, and there is no Writ to inquire of the Damages. 
Br. Brief de enquire &c. pl. 4. cites 9 H. 5. 15. Sr Ss 

2. In Detinve the Plaintifit and Garnithee are at Iſſue, and at Ny 
Prins the Garmifhee made Default; Judgment thall be given by his De- 
aalt, and the Inqueſt ſhall not be taken upon the Iſſue, becauſe by De- 


laulr che Iſſue is waived, and the Inqueſt ſhall inquire of the Damages, 


wa the 7 -rniſhee ſhall not have Attaint; Per Martyn & tot. Cur. Br. 
Eaqueſt. . 7 cites 8 H. 6. 5. N 


„ Tre1p-is againtt zhree, who imparled till another Term, and at the 


Dav one made Default, therefore a Writ of Inquiry of Damages was 
wided againit him, and yet the ot her two pleaded a Plea in Bar, and in- 
tid the third to all, quod nota, Br. Brief de enquire &c. pl. 5. cites 
19 H. 6. 8. 5 to „ N . 

5. In Treſpaſs the Defendant imparted till another Term, and at the 


Piv made Default, and the Plaintiff had a Writ of Inquiry of 


Damages. Kr. Brief de enquire &c. pl. 14. Cites 1 U. TE 


6. In Treſpaſs againſt two, they pleaded in Bar, and in another Term 
He one made Default, Writ of Inquiry of Damages ſhall be awarded againſt him 


r catinue the Proceſs againſt him, but the Writ fall act Iſſue ; tor the firſt 


Jury ſhall tax Damages againſt both, if they paſs for the Plaintiſt, and 


Flaintill, then the Writ of Inquiry thall iſſue &c. quod nora, But 


where the firſt Jury aſſeſs Damages, the ſecond Jury thall nor aſſeſs 


Jainages, Br. Diſcontinuance de Proceſs 3 pl. 25. eites 21 H. J. 40. 


then the y rit of Inquiry ſhall never iſſue, and it they paſs againſt the 
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8, ( 
gquiry, 
3 Court 
| 4 | R | A gat h Rd 
(D. a) Inquiry of. Writ quaſh'd or ſuperſeded; { MM :: 
What; and When. And Notice; In what Cafes, Wi anger | 
Woke ) 
view | ad How Mo 22 
| . 9-.4 
3 | | entere 
I. 9 R OR aſſigned upon a judgment in Shrewsbury Court; Fit 13 
L. Becauſe upon the Writ ot Enquiry of Damages 10 Day BY. Jug. 
given to the Plaintiff. Secondly, Upon the Return of the Writ ot * | 4.7 
quiry &c. It was entered Continuato Proceſſu Furata ponitur &c. in Re would 
tpect that it is a proper Continuance for a Paunel to try an Itiue and 0. 6 
not upon an Inqueſt of Office, as ſo it is. But that 0% %t to be n. ATTY 
turned to be executed, or that the Sheriff hath not ſent the Writ, becauſ: 
It is not yet executed. And for theſe Errors Judgment reverſed. Noy my 
120. Harrington's Caſe. | e Fate 
2. Error of a Judgment in B. R. in rover, where the Bill was for 49; teen! 
_ Bufhels of Pippins; and the Declaration was for 40 Buſhels, and Fu: 0 in 
ment being given on Nihil dicit, the Writ of Inquiry recites the Trow inclin 
of 400 Buſhels and Damages found to 40 l. All the Juſtices and Barons 38 
held this to be Error; for the Judi ment ought to be warranted by the => 
Declaration on the Record; aud Rule was given to reverſe the ſudg— Trial 
ment. Cro. J. 294. pl. 14. Mich. 9 Jac, in Cam. Scacc. Cley ton F 1 85 
Taylor. „ . , 1 3 Fat 
— 3. Judgment in an Inferior Court was reverſed, becauſe being by D:- 2 
fallt the Writ of Inquiry of Inquiry of Damages was only by two Inqui 
Jurors, and Cuſtom alleged to warrant it. But though the Writ is —_ 
per Sacramentum proborum & legalium Hominum, and not Duode- ng 
eim, as a Venire, yet the Court reſol ved that there cannot be les my 
5 than Twelve. Vent. 113. Paſch. 23 Car. 2. B. R. Anon. 1 Nr PE 
See Tit. 4. In an Attachment upon a Prohibition, it was alleged that the Defei- caule ; 
455 8 aant had ſued Poſt Prohibitionem inde ſibi Deliberatam. The Defendant 80 
"Ix 38 = made Default, and upon a Writ of Inquiry of Damages, the Fury gave 100. BA 
elne Note And for theſe Damages and 281. Cifts Judgment was given tor tne Plaintiſl 5 
there. in Ireland, who was Defendant here; the Error aſſiguel was, that th 13 
Fury upon the Writ of Inquiry did not come de Vic ineto of the Spiritual Court a 
here the Profecution was after the Prohibition, bur eltewhere; and per quir. 
Cur. tor this Reaſon the Inquiſition is void, and the Judgment Was re- Cour 
verſed. Hill. 31 & 32 Car. 2. B. R. 2 Jo. 128. Aungier v. Brogan. Tere 
13. No Motion for 2 New Trial, or to ſet afide a Writ of Inquiry wha! 
of Damages, after Motion in Arreſt of Fudgment. 12 Mod. 158. Mich. unit 
. 9 W. 3 L'Iſle v. Amſtrong. %% ͤũ ëĩ M] w- Rep 
„ In C. B. they never give a Day upon a Mit of Inquiry, nor is it — 
S C. bur neceſſary; tor nothing is to be done but to aſcertain the Damages and vere 
S. P.does it no Diſcontinuance ; and though upon rhe Writ of Inquiry it Was 1 
not appear. mentioned to be Per Sacramentum duodeci, and did not ſay Provorum & their 
Legalium Hoiiuum, yet it was held good; tor the Entries in C. B. ate (ve 
always ſo. Ld. Raym. Rep. 388. Mich. 10 W. 3. R. R. Northcott V. luch 
Underhill. | 1 - and 
J. In Trover for ſeveral Loads of Wood and Judgment by Defaulr, and It ar 
a Writ of Inquiry executed; it was moved to ſer atide the Writ of In- ther 
quiry, upon Affidavit that the Sheriff refuſed to receive any Evidence of will 


the Value of the Wood, but directed the Jury to find the full Damages Cak 
declared of, and tor that it was ſet aſide upon Payment of Colts. 12 
Mod. 317. Mich. 11 W. 3 Earl of Kent v. Walters. 4 2 

| dE | 8. Con- 
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3. Convenient Notice is as Requiſite to the executing a Writ of In- 
quiry, as lor a Trial; agreed per Cur. and chat by a late Rule of 
Court if it is to ve executed in London, or in Middleſex, and the Defendant 
1th not live above Forty Miles from thence, Fight Days Notice will ſuffice ; 
11: if he lives above Forty Miles from thence, then Fourteen Days Notice 
elt to be given; becauſe at Twenty Miles per Day, a Man may come 

8. . . | | 
o London from any Part of England in Fitteen Days. Mod Caſes 146. 
P.ſch. 3 Ann. B. R. Williams v. Jackſon. _ f | = 

9. 48 5 Anne cap. 16. All Statutes of Feofails ſpall extend to Judgments | it 
entered upon Confeſſions, Nihil dicit, or Non ſum Informatus, ix any | : 
Court of Court f Record j and ac ſuch Fudgment ſhall be reverſed, nor any 
raggment upon any Writ of Inquiry of Damages executed thereon, be ſtaj- 
er reverſed for any Iinperfection, Omiſſion, Deſect, or Thing which = 
G have bien aided, or cured by the ſaid Statutes of Feofails, if a Ver- ” 1 
1: had been given in the Action, ſo as there be an Original Writ and = 
Ii arrants of Attorney duly filed. „„ | 

10. It was moved in Arreſt of Judgment that there was not Fifteer 
Days between the Teſte and the Return of the Writ of Inquiry; for in all 
Judicial Writs, where you proceed by Original, there muſt be Fif- 
teen Days between the Teſte and Return, not only in the Writ, but al- 

o in the ſubſequent Proceſs. And accordingly the Court (Holt abſente) 
inclined that it was ill. Sed adjornatur 11, Mod. 260. pl. 15. Mich. 8 
Ann. B. R. Gately v. Gillingham, 1 . . 

11. It was declared by the Court, upon a Motion, that all Motices of 
Trial, and of Inquiries, and Countermands of Notices, ought to be in 
Niting, and that all Verbal Notices were void. Rep. of Prac. in C. B. 

3. Paſch. 11 Ann. 1712. Anon. . „„ „„ : 

12. Upon a Motion in Relation to the due Execution of a Writ of But in ſit: 
Inquiry of Damages, the Court held, that after an Iuterlocutory Fudg- Cafe the 
meat ſigued, the Plaintiff need only give Common Notice of the Execution 8 WM 7s 
ola Writ of Inquiry, notwithſtanding the Fudgment was ſigned above a_ex 


| | I of Inquiry, 
Wear before. Rep. of Prac. in C. B. 4. Trin. 11 Ann. 1712. Anon. becauſe 2 


— — — — — — - 


| | | ecuted above 
dear after interlocutory Tudoment, and a Term's Notice not given. The Court ſer aſide the Inquiry, be- 
caule a Term's Notice ſhould have been given; And ſo in all Caſes of Notices, where there have not 
been any Proceedings within a Year, a Term's Notice muſt be given. Rep. of Prac, in C. B. 94,98 
Hill. - Geo. 2. Paul v. Gledhill. — Barnes's Notes in C. B. 206, 207. S. C. accordingly, | 


13. In this Caſe the Queſtion was, whether upon the Execution of 
a \\rit of Inquiry of Damages iz Dower, Notice of executing that In- 
quiry thould be given; and upon hearing Counſel on both Sides, the 
Court were of Opinion that NVotice ought to be given, and for Want 5 bt 
thereof, fer aſide the Writ of Inquiry; for upon any Writ of Inquiry 5 9 
_ Watſcever, it is very reaſonable. that the Party thould have an Oppor- 

tunity of deſending himſelf in Reſpect to the Meaſure of Damages. 

Rep. of Prac. in C. B. 14. Mich. 4 Geo. 1. Strangeways v. Aſcough. 
14 It is admitted, that % Covenant, where Damages are to be reco- : 
vered, the Fury upon a Writ of Inquiry are the proper Fudges of the Duan- Þ 
b ot the Damages; and for that Reaſon the Court will not ſet aſide | | [1 
their Inquiry where they give ſmall Damages ; bur it 1s otherwiſe where the | 
Covenant is for Payment of Money, and the Sum is aſcertained, becauſe in 
luch Caſe the Sum being certain, the Fery cannot leſſen the Damages; 
and this is the conſtant Difference in ſuch Caſes, and it is the ſame as 
it an Aſſumpſit had been brought for Money upon a Note under Hand, tor if 
there the Jury cannot mitigate the Damages; it they do the Court 1 — 
will ſet their Verdict aſide. 8. Mod. 197, 198. Mich. 10 Geo. in the 9 
Cale of Parr v. Purbeck. | TED 
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I). fendant 15. It was held by the Court that Notice of Trial, or Inquiry Un 

pere Boe 12 73 ; Dn v > 3 7 9 4 Mul 4 THOU 
PP"? de dc/ivered ro the Defendant, where the Aitorney is not known, or mt , 4 | 
iS {JAftOP- ; < . A : 61) „ 
ev, ond if with, Rep, of Prac. in C. B. 62, Hill. 4 Geo. 2. Hipoin, 
after Judg- Stuart. | 

nent lain : | 

ritt gave Notice of the Execution of a Writ of Inquiry to Deferdant Iiniſelf, (and not to his Hits 
which was held bad Notice, and the Writ of Inquiry and Inquiſition taken thereupon were ord... 
be ſer aſide, Notes in C. B. 215. Mich. 10 Geo. 2. Lee v. Bradford. | 


Fathed! 


Xx 
= 


i6. Action upon the Caſe for Gods jold and delivered upon the Exec 
tion of the Writ of Inquiry, /r) allowed Plaintiff 61. 5 8. Intes 
for the Balance of the Account die to him. Deiendant moved to f. 
alide the Inquiſitiou; and Court were of Opinion that Intereſt could nr 
be allowed in any Caſe, except upon Promiſſory Notes and Bills : 
Exchange, and that the Inquiſition ought to be ſer aſide. But by Con. 
ſent the 61, 58. Part of the Dainages were ordered ro be remitted by the 
Plaintiff to fave rhe Expence of a New-Inquiry, Barns's Notes in C. B. 
149. Pinock v. Willer, CCC 
1. An Action upon the Caſe was brourht on a Promiſſory Note, to which 
the Defendant, with Leave ot the Court, had pleaded doubly, vir. Nm 
Al. and Non All. inſra ſex annos. PlaintitF took 1/ſue upon the Non Al, 
and replicd an Original as to the Non Aff. infra ſex annos. And there- 
upon Iſſue was jowned upcn Nul tiel Record, Plaintiff, upon the Jait If. 
ſuc, obtained judgment; and thereupon proceeded to execute a Wii 


of Inquiry of Damages, without Trial of the firſt Iſlue. Defendant WR 0! 1 
moved to ſet aſide the M rit of Inquiry ; and tne Court, upon hearung wee, 
Covunſel on both Sides, ordered the Writ of Inquiry and Inquilition | hefe 
taken thereon to be ſer aſide. Barns's Notes in C. B. 1 50. Hill. Y G | 1101 7 
2. Pryor v. the Earl of Iſlay, Executor of the Earl of Suffolk. done 
18. A Motion to ſet alide an Inquiry, becauſe vne of the Defendants | therer 


was not ſerved with Notice of the Exccation of the Inquiry. Per Cur. | P IIin. 
where the Proceedings are according to the Act 12 Geo. I. and no At- fl 
torney appears, each Defendant ought to have Notice; fo the Inquiry - 

was ſet aſide Rep. of Prac. in C. B. 94. Mich, J Geo. 2. Kingdon v. 

| Herne and Froſt. = | . 
Barnes's 19. A Motion to ſet aſide a Writ of Inquiry for Uncertataty in elt 
Nows a . Notice the Notice given was, that the Writ ford be executed at & Ce. 
Paſch. )“ Tain Hour (mentioned in the Notice) or as ſcon after as the Sheriff colt 
Geo 2. S. C. attend ; the Court unanimouſly agreed that this Notice was irregular. 
according'y. for the Incertainty, and granted a Rule to ſhew Cauſe, which was at- 
terwards made abſolute. Rep. of Prac. in C. B. 99. Patch. 7 Geo. 2 
Jʒk )). 
20. Notice of the Execution of a Writ of Inquiry of Damages wa 
given for a particular Day, but no Hour was meiitioned. Defendant moved 
ro ſet it aſide, and obtained a Rule Niſi; Plaintiff, on ſhewing Cauſe, 
ſwore that Defendant, after the Notice given, had declared he would 1148 
no Defence. Court was of Opinion, that this was not ſufficient to make 
the Notice good, and therefore fer atide the Inquiry, but without Colts, 
Barnes's Notes in C. B. 204. Mich. 7 Geo. 2. Langſtafle v. Lamb. 

| 21. Plaintiff replied to a Plea of a Record of a former Recovery of the 
| fame Debt, quod non habetur aliquod tale Recordum, and gave Notice upon 
I the Back of the Replication to execute a Writ of Inquiry of Damages, in Case 
ES. Faudginent went for him upon the Iſſue of Nil tiel Record. Defendant 
mov'd to /ct aide the Inquiry for want of due Notice, and inſiſted tha: 
this Cate is not within the Letter of any of the Rules of Court _ 
ing Petendants to take ihort Notice. A Rule was made to ſhe w Caule, 
hich was alterwards diſcharged upon hearing Counſel on both Sides. 
it this Caſe be not wichin the Letter of the Rules, it is within their 
| Intention 


—_u— CC a. 


Da Oe. | | "OT nb 
Wages 31 3 
letentien, and is warranted by the conſtant Practice of the Court, 
Lancs Notes in C. B. 174. Hill. 8 Geo. 2. Long v. Lingood. 
-» Notice was given 70 execute a \\ ric of Inquiry of Damages, at the Rep of 

nf} *s Office in Northampton *, vetween the Hours of Ten and Two. Upon Few in 
— 5 pps 5 8 TIC t 4 nes A SS , 7 , ; 113. 
Heuring Countel on both Sides, the Court was ot Opinion, that the No- e 


ice was bad, both as to Place and Time. Ir ſfoul have been expreſſed in 

| 7: . | r 4 : : 8. NO 
ir lat Sign, Or whoſe Honſe, the Sherift 's Office was kept at; and the Same Points 
ne is too extenſive, Which cννh to be conſin d to two Hours, The Writ ted as held 


4 Inquiry and Inquiſition taken thereupon, were ſet aſide. Barncs's Seas, 


. i Comyns's 

Notes in C. B. 211. Hill. 8 Geo. 2. Squire v. Almond. Rep: ot. 
. : | ; | ; 8. G. 
ied Rarnes's Notes in CB: . * Notes in C. B. 205.Paſth Geo. 2. Foſter v. Smiles 
b. and ruled to ſhew Cauſe why the Inquiry ſhould not be ſet aſide — So where the Notice was 


-fexecuting it between 11 & 2. Barnes's Notes in C. B. 210. Trin. 7 & 8 Geo. 2. Robinſon v. Philips, 


2j. Notice of the Execution of the Writ of Inquiry was twice conti- 

nad. Court held the ſecond Continuance bad. A Notice can be con- 

uued but once. The fr/t Continuance was alſo bad, not being ſerv'd 

i] oithin an Honr before the Time appointed for the Execution of the 

Wit of Inquiry; it Hould have been ſerv'd two Days before, Notes in 

C. B. 210. Mich. 8, Geo. 2. Price v. Bambridge. „ 1 

24, Notice was given of the Execution of a Writ of Inquiry of Da- Comyns's 
mages, ar the Three Tons in Brook-Street, without ſay ing in Holborn, or 12 1. 
elle here, though there are three Streets of that Name in Com' Midd-. the e 
On a Motion to fer aſide the Writ of Inquiry tor this Detect in the No- vas ſet aſide, 
tice, it was urged tor the Plaintiff, that che Three Tons in Brookſtreet, by the Opi- 
where the Sheriff of Mrdadleſex conſtantly executes Writs of Inguiry in Vaca- eee all 
1104 Time, is a well known Place to every Practiler; but per Cur, the 
Notice is not ſo certain as it ought to be, rhe Inquiry and Inquiſition Pract 80 . 
thercbpon taken, mutt be fer aſide. Barnes's Notes in C. B. 214, 215. C. B. 133. 
Irin. 10 Geo. 2. Le Mark v. Newnham. 1 10 econ 
if it had been ſaid in Brook. ſtreet Holborn, it would have been good. Plaintiff 8275 Weaken of 
t'e Execution of a Writ of Inquiry of Damages at the Sion of the Bell, without making mention of any 
ten, which Notice was held inſufficient, and the Inquiry fer aſide. Barnes's Notes in C. B. 218. 
Patch: 11 Geo. 2. Hollis v. Weſtbury. . | | 


2 Notice of executing Wrir of Inquiry of Damages at the Moot- 
Hall in the Caftle-Garth, without ſaying in what County, was held in- 
juſicient, . and the Inquiry ſet aſide. Barnes's Notes in C. B. 216. 
Mich. 11 Geo. 2. Lowes v. Smith in Northumberland. „ 
20. Delendant had obtained a Judge's Order for Tine to plead, plead- 
me able, and raking Notice of Trial within Term, or it he ſhould not 
lead, tfung the like Notice of executing Mrit of Inquiry. The Tint For 
be expired February 5, when Defendant not pleading, Plaintiff ſig ned 
Twirient ; and February 1, gave Notice to execute Inquiry on the 8th. De- 
nant moved to fer aſide the Inquiry tor Inſufficiency of Notice, 
auing, that the Plaintiff ought to give as much Notice as he could. 
ber Cur. Plaintiff might have given Notice on the 6th; ſport Notice 
ould be, at leaft, as much as is ſufficient to countermand a Notice, 
\!7, i220 Days. Let the Inquiry be ſet aſide without Colts.  Barnes's 
Notes in C. B. 217. Hill. 11 Geo. 2. Butler v. Johnſon. © — 
27. Rule ro thew Caute why Writ of Inquiry, returnable on a general 
Fetury (and mot at a Day certain, as it thould have been, the Proceeding 
11> by Bill) thould not be ſet aſide, diſcharged, becauſe this is Matter 
rer, appearing upon the Record, and not Irregularity; and whether 
"11: helped, or no, by the Statutes of Jeotails, is not now the Queſtion. 
_ brics's Notes in C. B. 152. Mich. 12 Geo. 2. Elmes v. Tomlinſon. 
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28. Motion to fer aſide Inquiry tor Irregularity, Notice being irn 
to excente it at Fleven o' Clock, without naming any other Hour; Cur, he; 
it regular, provided it was executed before Twelve; which appeared 
bv Afidavir. Court diſcharged the Rule to ſhew Caule, Barnes's No, 
in C. B. 218. Mich. 12 Geo. 2. Laſt v. Denny. 


(E. a) Writ of Inquiry. Executed. At what Tine | 
or Place, and what mult be proved then, 


Cullng 


Le. 178. pl. 1. TIN Trover and Converſion of 40 Loads of Corn, che Defendan: ;: 11 0 
bs to 20 Loads pleaded not Guilty, and as to the Reſidue, a Spec! nl © ACT 


does not ap- Plea to which the Plain demurred,” and it was adjudg'd for lin, 
p:ar,—— whereupon iſſued a Writ of Inquiry of Damages; It was moved, tl, 
Cro. E. 146. the Wrir of Inquiry ought not to be, becauſe the Iſſue was yet untricl; 
55285 8 It was ſaid on the other Side, that it is in the Difcretton of the Cour 
not appear, to grant ſuch Writ or not, Which Wray granted, but ſaid, it is“ 
Here to grant it preſently, Le. 141, pl. 19). Trin. 31 Eliz. Ward , 
Blunt. | | 

See tit. Pro- z. A Writ of Inquiry may be executed on he ſame Day on which it 
72 (2p is returnable, Cro. E. 468. (bis) pl. 26. Patch, 38 Eliz. B. R. Gaye 
e en V. LAdJOW: 8 e 


11 2 . 8 


oe tit. Pro- 3. In a Quare Impedit, where the Writ of Inquiry was cf the h.. 
ceſs (G) pl. lue, it was executed on the Day of the Return; but the Fury did 1. 
. 8 give their Verdict till two Days after; adjudged good. Cited per Cu. 
Votes ene Cro. E. 468. pl. 26. Paſch. 38 Eliz. as the Caſe of Buckler and the 
J N „„ 8 
Cro I 142 4. A Writ of Covenant was brought in London, and the Breach was al- 
pl. 21. Mich. Ieged zu Hertfordſbire; the Plaintitt had Judgment upon a Nihil Dicit. 
4 Jac. B K. By the Court, and the Prothonoraries ſaid that, the Writ of Inquiry 0 
7 90 Damages, ſhall be awarded to London, and not to Hertford; lor tie 
S C s. Action is Law in London; though the Thing, in which the Bret | 
b. and held 2s alleged, Was meerly local, becaute Dainazes only are to be recover d. As in 
the Writ Treſpaſs in London, the Delendanr pleads a Releaſe &c. at Hertford, thut 
8 eg thall be tried ar London, And that is but a Jury ot Office, whercoi s 
on; be- Attaint lies. Noy. 142. Smitli v. Payer, „ 


Cauſe the | 8 | 3 : 0 | | 
Covenant is founded om a Writing made in London, and adjudg'd accordingly. 


Yelv 151. 5. Upon Judgment in Zreſpaſs on non [1114 Informat' and a Writ ol ln 
S. C. held quiry, it was moved, that the Writ ſhould not be filed, becauſe the 
. Plaintiff on the Inquiry, did act prove that they were his Goods, but cu 
214 c. le Value of them, and a Difference taken at the Bar, between an A451. 
in toticem Cconfeſs'd, and a Non ſum Intormat' but per Cur. both Caſes are alike, 
2 ET and the Plaintiff is not bound to prove his Property in either of them, 
5 mo tor the W rit commands the Value only to be inquired of, and it the 
in Cafe of Plaintiff thould be bound to prove his Property, and tail thereof, it would 
Revs v. be in Deftruction of the firſt fudginent, which cannot be. Bur it is othei- 
Cropley. wile where Net Gutity is pleaded, for then the Treſpaſs is deny d, 

which mutt be prov'd and try'd by the Jury, and in that Caſe both the 

Value and Property do come in Queſtion. Cro. J. 220. pl. 1: Paſch. 


7 Jac, B. R. Goodwin v. Welch and Over. 


6. Upon 


1 


een May 2, 1739. But when the Under-Sheriff was about to exe- 


1 preceed, Detendant moved tor Coſts upon Affidavit ot great Ex- 


P::ceeding to execute Writs of Inquiry according to Notice. And 
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Damages. 5 1 31 5 


„ Nerd Ct 50 1d. 5 
6. Upon a Writ of Inquiry upon a Falrment by Default upon an 


0 


inet (if it be inſiſted upon) the Plaintiſf mutt prove his Debt; tor 


E | th: [udgment the Plainritt is to recover; but the Onantum is to be 


dell into by the Jury ; and 1t the Plaintiff is to recover, and if the 
P[yjprit proves nothing, he mult be content with a Penny, or ſome 
ſuch ſmall Matter of Damages. 2 L. P. R. 67. 

„ An Indeb. Aſſ. was brought for 20 J. as Execntor to A, for ſo much 
of the faid A's Money, had and receiv's by the Defendant in his Lite- 
time; whereupon the Plaintiff had Zudgment by Nihil Dicit, and upon a 
\\ ric ot Inquiry, (the Plaintiff not being provided to prove the Debt, 
ſuppoling it to be conſeſſed by the Judgment) the Fury found but 2 Pence 
1:ages. Ventris moved to let aide the Writ of Inquiry, tor that the 
plaintiff was not obliged in this Action to prove the Debt at the Exe- 
cuting of the Writ ot Inquiry, no more than if he had brought an Ac- 
n Debt, cites Cro. J. 220. and Yelv. 152. Per Cur, this being in 
ſcſion upon the Caſe, which lies in Damages, the Debt ought to have 
Un proved, and fo let it ſtand. Vent. 347. Hill. 31 & 32 Car. 2. 
B. BR. Reve v. Cropley. | | . 

: Loon executing a Writ of Inquiry the Defendants having confeſſed 
i: not lofficient, bur the Plaintiff mutt prove the Quantum and Value. 
2 Show. 86. Hill. 31 & 32 Car. 2. B. R. Hodder v. Saunders. 

9. A Writ of Inquiry was wade returnable after the Teri, but was 
cud within the Teri; and the Court inclined to amend it. Carth. 
== dich. I W. & M. in B. R. Hammond v. Purcell. 


we © 


i 


10. I there be Demurrer to part, and Plea to iſſae to part, and Fudg- 


I 
{uc2menr, and thereupon it was ftayed till they moved of the other 
812 f ; 

a 


A 
| 
4 


i Salk 1201 
ud] %% all other inferior Courts, an Juqueſt is ſummoned iu Court, and the but S. P. 
(art takes the [ngui/ition oi Damages. 3 Salk. 400. pl. 2. Mich. 1 Ann. does not ap- 


— 


\ 


EB: R. Faſt V. Eſttngton, . 


13. After a Fudgment by Default for the Plaintiſf and a Vit of In- 


11. Plaintiff had given Notice of executing a Writ of Inquiry at St. 


- Albans, Com' Hertf' and both Parties attended with Countel and Wir- 


* 


the Writ, he perceived it to be returnable laſi Term, and world © 


dende, and had a Rule to ſhew Cauſe. Upon ſhewing Cauſe it was ur- 
1 tor the Plaintift, that this Court had never yet given Colts tor not 


is a cer Miſtake ; Plaintiff was diſappointed as well as Defendant. 
#1 Cur, though there has been hicherco no Rule for Coſts in this 
| PEE Court 
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3 


Coſts in this Court, yet Notices ot Inquiry ſtand upon the ſame Re. 
ſon as Notices of Trial, and the Court ot King's Benth grants (3. 
in both Caſes; and were this a Common Cate, Coſts could ng b 
granted; but it appearing that the Inquiry was returnable long before 
the Day appointed for the Execution thereof, ler the Plaintiſf pay C, 
it is not reaſonable the Defendant thould fuiter by the Miſtake of tl. 
Plaintiff's Attorney, and let a general Rue be drawn up, that Cyjt; |, 
paid for the future where Inquiries are not exccuted purſuant to gi, 


1 et 


Barnes's Notes in C. B. 15 2. Paſch. 12 Geo. 2. Ketle v. Bromfall * -| 


15. Plaintiff executed a Writ of Inquiry ; whercupon the Jury fond 
no Damages; and Plaintiff executed a Second Writ of Inquiry 78701 
quaſhing the firſt. And on the Second the Jury found a Half<penny D 
mages. Detendant moved to ſet aſide the Execution of the Second 
Writ, and had a Rule to ſhew Cauſe, which Rule was made abſolute. 
the Court being of Opinion that the Second Writ was irregularly jj. 
ed, the Firſt pending, and not returned. Barns's Notes in C. B. 154, 
Trin. 13 Geo, 2. Bunting v. Teaſdaile. | LT 


—_— 


. 


: (F. ) lag of. New-Werit grated ; or neceſfy; 
in what Caſes. „555 


1. VXT AST E was brought by J. Archdeacon of D. of the Leaſe of his 
25 Predeceſſor ; the Proceſs iſſued to the Sheriff to inquire of th: 
Waſte, and he made Return. The Original was, That the Defendant 
fecit Vaſtum in Tenementis, which J. F. Predeceſſor of the Plaintiſt, lab 


to the Defendant ad ex eredationem ipſills Archidiaconi, but it did not de.“ 


termine if the Waſte was in the Time of the Predeceſſor, or in the 
Time of the Plaintiff, and the Writ of Inquiry of the Waſte was quod 
Venire fac. coram te Twelve &c. qui qnerentem nulla Aﬀinit. attinzan!, 
and did not ſay eundem querentem nec afendentem nulla Afiuttate attingunt, 
and therefore ill; for in this Writ the Sheriff is Judge and Officer, an! 
the Party may challenge, and have Attaint; for which Detault, nd 
becauſe it is not expreſſed in the Original, nor in the Verdict, if the HU 
was in the Time of the Predeceſſor, or in the Time of the Plarntiff, rheretore 


Mention was made in the Roll of thoje Natters by Special Entry, and at 


ther Writ awarded to inquire of the Damages, and thuſe Matters ſpecial; 
I put in the Writ ; quod nota, Br, Waite, pl. 58. cites M. 2 H. 4.2. 
Ibid. Rhodes 2. In Treſpaſs by a poor Woman for breaking her Cloſe, Contruru and» 


J. cited S. P. for fx Years. Upon a Writ of Inquiry, the Ju, found only 10.5. Do | 


held accord- 


ingly-in_ tees whereas the Land was worth 41. a Near; and rhereupon the 


e moved the Court for a Melius Inguirendum, but it was denied ; tor fo 
brought by there might be infinite Inquiries. Bur it is ſometimes granted upon the 


on One Motion of the Defendant, where the Damages are exceſſive, or ſome Mif- 
of Derby. | 


demeanors are alleged in the Plaintitf, but never to the Plaintiff, be- 
cauſe the ſuing forth the Writ is his own Act. 2 Leon. 214. pl. 272. 

Mich. 30 Eliz. C. B. Anon. | 
3. In an Aſſiſe of Novel Diſſeiſin, the Diſſeiſin was found, and Da- 


mages taxed by the Recognitors; the Diſſeiſor, after this Verdict, aul 
before Fudgment, cut down Timber to the Value ot 101. the Recognitoss 


may be re- aſſembled ro increaſe the Damages. By all the Sages of the 
Law. I underſtand this Cale to have been before the Recognitors were 
diſcharged by the Court, and the Verdict entered. ſenk. ö. pl. 9. Th 
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Parr v. Nib- 


Airics. Arian; — Rhodes J. cites the Counteſs of Derby's Caſe, in Dower. Ibid. 


6. In all Cafes where Attaint would lie againſt the Petit Jury for 


q excefſive Damages, there, if no Damages be aſſeſſed, ſuch an Omithon 
ö ſhall not be ſupplied by a new Inquiry. 12 Mod. 12. Mich. 3 W. and 
1 *I. Germin & Ux v. Orchard cites 11 Co. 119. Aa. | 
4 J. In Covenant to pay 1004. and that upon Default the Covenaritee $ Mod. 197 
ig /t enter and take the Profits ; the Defendant pleaded Entry and Prizal Arg cites 
ic) Profits in ar, and Judgment was for the Plaintiff upon Demurrer 3 rey ee 
and upon the Writ of Inquiry the Jury gave Damages; and upon Mo- ing upon the 
. tion a Writ of Inquiry was awarded; tor Debt might have been brought firſt Jury's 
upon this Co: enant, it being to pay a Sum certain, and this is not like Fiving ſmall 
an Iflue where the Jury are to give no more Damages than are proved. OO e 
N Bur here the Jury are to give the Whole, unleſs the Defendant proves . 
ſomething in Mitigation, which was not done in this Caſe; therefore, theirs, a- 
though the common Rule holds, That no new Trial, or new Writ of Warded a 
Inquiry, thall be for too ſmail Damages; yer there being a Contrivance Ve. bind 
: in this Caſe, it differs. 2 Salk, 647. pl. 17. Mich. 10 Will. 3. B. R. held he 
4. Anon. | | | | . Common 
5 : 5 LY | 5 1 SED Rule to be 
51 in the principle Caſe, and ſaid, that otherwiſe this Inconvenience might follow, viz. that the ſmall 
F wages given by the ffrſt Jury, might influence the ſecond Jury to give greater, 8 5 
he . In an Action of Covenant for Non Payment of Rent reſerved upon a 
wu Leale tor Years, there was judgment againſt the Defendant by Default; 
If, and upon a Writ of Inquiry executed, the Fury gave the Plaintiff but 
t, 1s. Damages, and no more, though he proved that the Defendant owed 
11 m 1501. jor Rent. The Reaſon why the ſury gave 18 and no more, 
1d s, tor that the Defendant took this Leaſe of the Plaintiff of a certain 
fe round, in which he (the Leſſee) covenanted to pay ſo much Rent; 
re ms ve Lellor covenanted, that he ſhould have ſuch a Sewer, or Dain, to 
fo lp 1 ater, he (the Lefſce) intending to ſet up a Paper-Mill, but the Com- 
5 nene of Sewers had made the Water-Conrſe ſo narrow, that he could not 
| ter (uificient for his Purpoſe ; and being unwilling to ſue ihe Lejjor 
41 fan this Covenaut, he left the Land to the Leſſor; and thereupon anot her 
4- Perſon entered, and was poſſeſſed thereof, and ſet up a Corn- Mill, and the 
he Miller paid the Rent 3 and all this being known to the Jury, who were 
lo 0: the N eighbourhood, they gave the Plaintiff 1s. and no more. The 
te Crt was of Opinion to ſer aſide this Writ of Inquiry; tor though the 
i{- app of Breach of Covenant (on the Plaintiff's Side was true) viz. that 
e- the Petendant had not ſufficient Water to ſet up his Paper- Mill, and 
2. that kad been given in Evidence to the Jury on the Writ of Inquiry; 
det they could not have mitigated the Damages on that Account, much 
1 8 s when it was not given in Evidence. Tis true, the Leſſee left the 
ad and tor that Reaſon ; and another entred and poſſeſſed ir, which Hu- 
mer Ec. uight have been given in Evidence upon the Trial of an Iſſue joined, 
he Hut not to a Fury upon a Writ of Inquiry after a Fudgment upon d De- 
: irrer; aeither did the Defendant give it in Evidence to the Fary, but 
* ds they knew it themſelves. 8 Mod. 196, 197. Mich. 10 Geo. Parr 


v. Purbeck, 


4 NM e 


ler. S Pb —— Le. zi Pl. 22. 8. P: but deny'd to be granted, for ſo there might be infinite In- 
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| 9 & 3 W. & M. in B. R. in Caſe of Philips v. Bury. 


%% Umnges. 


(G. a) In what Caſes a Writ of Inquiry may be award. 
ed aſter Reverſal and Judgment Quod Recuperet 
and the Record remanded ; And out of what Court, 


brought Treſpaſs againſt B. in B. R. and upon Demurrer up 
the Plea of Defendant, it was adjudged for Defendant. But tha: 
Paldow vo Judgment was reverſed in the Excheguer-Chamber in Error, but no Wit 
Ridge. S. C. Of Inquiry of Damages could be awarded out of the Exchequer-Cham. 
ſtates the ber by the Statute 27 El. 8. A. may ſue a Wric of Inquiry % of the 
„ R. For the firſt Judgment being reverſed, is not a Bar. Noy. 12g. 
Replication, Falder v. Ridge. 1 „„ 0 
and adjudg'd 0 8 E hen 
for the Defendant, and that Judgment reverſed, and adjudg'd, that the Plaintiff recuperet, and the 


Record remanded; And the Law intends that Execution ſhall be done upon the Record remanded, 


and that all ſhall be done which appertains thereto; So that a Wrir of Inquiry of Damages is to de 


awarded, which being return'd, there is to be a ſecond Judgment, that the Plaintiff thall recover thc 


Damages found; And adjudg'd accordingly. — Yelv. 74. S. C. but 8. P. does not appear. 

In the Caſe of Faldow v. Ridge, the Court of Exchequer Chamber after the Reverſal &. ge 
Judgment quod Querens recuperet &c. Bur becauſe they wanted Power to award a Writ of Inga, 
which was neceſſary in that Caſe, being on a Demurrer, and therefore it was ſent back into 5. k. 
for the Execution of that Writ, and thereupon to give Final Judgment for him. Carth. 181. Fill, 


But it is otherwiſe where the Judgment is againft the Plaintiff ia B. R. upon a Special l erdict, and that 
Judgment reverſed in the Exchequer Chamber, for in that Caſe there being no Writ of Inquiry requiſite, 
the Court of Exchequer Chamber does not only give Judgment of Reverſal, but a compleat ſudgment 
for the Plaintiff in the Action (viz.) Quod recupe ret &c. and for this Difference the Caſes (mark'd * 
Infra) were cited. Carth. 181. in S. C. = . VVVVVVöi 8 
* D. 343. 373. 4 Inſt. 92. Yelv. 118. F. N. B. 19. (D) 2 Saund: 224. 234. 235. 


2. And if Judgment had been given in Treſpaſs ia C. B. for Defeu- 


dant, and reverſed in B. R. ſuch Courſe ſhould have been taken, as it 
the firſt Judgment had been given againſt the Defendant. Cro. J. 206, 
pl. I. Paſch. 6 Jac. B. R. in Caſe of Faldowe v. Ridge. . : 
3. It Judgment be given againſt the Defendant in King's-Bench, and 
a Wrir ot Error be brought thereupon, and Judgment reverſed in tht 
Exchequer-Chamber, the Exchequer-Chamber mutt give the Interlocutory 
Judgment, Quod quer* recuperer, and this Court award the Writ of 
Inquiry ot Damages; and ſo is Faldo and Ridge's Caſe in Velv. 74 
2 Cr. 206. 12 Mod. 153. Mich. 9 W. 3. Anon. 


3 


(H. a) What Damages may be given on a Writ 
” e e -- Inquiry; — 


Br. Damages, I. | N a Writ of Inquiry of Damages, the Sheriff return:s, that he 
pl. 121, cites had extended the Land of which the Diſſeiſin was made at 265. 86. 
S. C0. per Aunum, and that from the Day of the Ditleitin, till the Day of the 
Inquiſit ion taken, is a Year and a Halt, and taxed the Damages at 10 J. 
Per Danby, the Plaintiff ſhall recover the Damages taxed, for though 
the Land is worth but 26s. and 8 d. per Annum, yet it way 9 that the 
Defendant has cut Trees upon the Land, or ſuch like, ſo that in a Yea! 
and a half upon ſuch little Land he might do 20 l. Damage, Quod 


Nota, good Reaſon, Br. Brief de Enquire &c. pl. 9. cites 225 


4. by | 2. Where 
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there on Writ of Inquiry iatire Damages are given, and for Part 
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12 Mod. 157. Trin. 9 W. 3. Welt v. Cole. 


Wit of Error of a Judgment in C. B. where the Judgment was by 
Netiulcand Damages ſeparated by Writ of Inquiry, Per Holt, if there be two 
llintills, in many Caſes there may be Judgment for one Patty, and Non 
bis entered for the other; and the Judgment upon the Non Pros! is, 
ng eat inde line Die; but where the Non Pros? is only for Part of the 
ige demanded it amounts to a Releaſe only for ſo much. 12 Mod, 
% Paſch, 12 W. 3. Stanhope v. Pemberton. | 
I. la Covenant to pay the Rent and maintain the Tenements, the Plain- 
nit had Judgment and a Writ of Inquiry iſſued, and was returned; it 


4 


N was aligned for Error, that the ſaid Writ could not be a Writ in this 


| 15i0n, becauſe ir recited all the Facts in the preſent Tenſe, viz. that the 
ent Alhuc inſolutus exiſtit, and the Tenements adhuc are out of Re- 


gur; u hereas the Action of Covenant is only for Rent in Arrear, and 


Tenemeuts not repaired at the Time of the Original ſued; but this 
ee in the Writ of Inquiry refers to the Time of the Teſte of the Writ of 
/:19i779, Secondly, the Plaintiff ought to recover only for the Damages 
dat he hath ſuſtained at the Time of the Action brought; bur here the 
ſery upon the Writ of Inquiry, have given Damages that the Plaintiff 

.tiinzd the bringing of the Action, viz. until the Writ of Inquiry ſued, 
| 1 61./ is erroneous, Cites 2 Saund. 169. Hambleton v. Vere. Hob. 189. 
| Harbin v. Green. Trin. 9 W. 3. B. R. Prince v. Moulton. Bur it 
a3 anfwered by the Ch. J. 1. That the Writ of Inquiry recited the De- 
oration in Hee Verba, which was well enough. 2. That it was not like 
the Cafes cited, where more Damages were given then ought to have 
been given ; becauſe the Jury in this Caſe ought to give ſo much in Da- 
mages as would repair the Tenements, and pur them into ſuch Con- 
uon, as they ought to be in, and Damages allo tor the Rent; and 

therelore H the Tenements were become in a worſe Condition ſince the Ac 
wm brought, they ought to give Damages for them. And the Judgment 
as affirmed by the whole Court. 2 Ld. Raym. 802. Mich. 1 Ann, Short- 
dee v. 3 

5 A Writ of Inquiry was executed, and Plaintiff moved to quaſſi 
the Inquitition by Reaſon of the Smalineſs of Damages, which was de- 
nd. Where the Jury find auy Damages, the Inquitition mutt ſtand; 
alter had they found no Damages, Barns's Notes in C. B. 152. Mich, 
10 G0, 2, Burges v. Nightingale. „„ 
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: ( I. a) What Things are to be Inquired. 


. PON the executing a Writ of Inquiry of Damages in Treſpaſs 
Il tor digging a Hole 1n the Plaintiff's Soil, whereby his Land was 
_ Pere!/own, continuando trauſgreſſionem for nine Months ; and it was in- 
"lied, that they might give Evidence of a conſequential Damage after 
tlie nine Months, as well as in a Nuſance which continues tor nine 
Months, and the Cauſe is removed, it the Effect continues alter, Da- 
ſluage may be recovered for it; but Holt faid, he was not ſatisfied that 
dle Parity would hold, for the Gi/t of the Action in a Nuſance is the Da- 
age; and therefore, as long as there are Damages, there is Ground 
tot an Action ; but Treſpaſs is one intire Act, and the very Tort is the Giſt 


the Action; and therefore he ſaid, he doubted whetner an 728814 
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(K. a) What may be done in or about the Executy 
a Writ of Inquiry. 5 


I, HO UGH Defence be made upon a Writ of Inquiry, et it 
_ Would not aid a fudgment, if irregularly obtained, Per Holt 
Ch. J. 11 Mod. 262. pl. 20. Mich. 8 Ann. B. R. in Caſe of Taylor: 


„ 6 0000-0 
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(L. a) Inquiry of. In what Caſes it muſt be by the 
Firſt Jury, or not, and where by the Court. 


1. IN Dower, the Tenant ſaid that he has been ready at all Times t 
render Dower and yet is, and the Demandant averred the contrary, | 
by which ſhe recovered Dower, and for Damages prayed the Inqueſt tu in 
quire of the Damages, and could not have it; tor this is an [ſur 
Joined between the Parties, which ſhall be tried by Niſi Prius; per Cur, | 
Br. Enqueſt. pl. 79. cites 34 E. 3. L - ; | 
2. Decies tautum, the Inqueſt found that ore had taken 10 s. and gui 
ther 65. aud another a Coat, Price 40d. to the Damage of Ten Marks, and 
becauſe the Damages were nor ſevered, the ſuſtices were in Gpinion | 
to have taken Inqueſt De Novo; by which the Plaintiff releaſed his D.. 
mages, and had Judgment. Ouære, it this is intended this Inque!t | 
which gave the firſt Verdict, or other Inqueſt de Novo. Br. Enquet. 
EE EY. 7 OO TH ed %% | 
Br. Default, 3. In Treſpaſs againſt ſeveral, they pleaded in Bar and are at iff, | 
RES and at another Term one of them made Default, and Writ was awarded ! | 
favs. from juguire of Damages againſt him in Order to continue the Proceſs again | 
hence it him and to avoid a Diſcontinuance, but this Writ hall not iſſue till tis | 
ſeems, that Iſſue be tried againſt the others; for if it paſſes for the Plaintiff agaiolt | 
Tropa the others, then they ſhall aſſeſs Damages for the Whole and then ti. 
Arado Se Writ of Inquiry thall never iſſue; for the Damages are tried agaii! | 
alone, and all by the Inqueſt which paſſes upon the Iſſue. Bur it the Iſſue pas 
be pleads to againſt the Plaintiff, then che Writ ſhall iſſue againſt him that made 
Ique, and Default, and ſo it was done by Accord of all the Court. Quod Nots. | 


after makes 


Default, that Br. Brief. de Inquier &c. 8. cites 39 H. 6. x. 


by this the . | nt | | 5 
Iſſue is waiv'd, and Writ ſhall be awarded to enquire of the Damage, and where the ſirſt Jury alle“ 
Damages, the ſecocd Jury ſhall not aſſeſs Damages. Br. Diſcontinuance de Proceb, pl. 2 


Cites S. C. S. C. cited per Cur. 11 Rep. 6. a. —— 8. C. cited Roll Rep. 30. 


Br. Default, 4. In Treſpaſs, the Defendant imparled and at the Day &c. mad: 11 
pl dee fault, and therefore Writ of Inquiry of Dainages was awarded, Q. 


5 Nota. Br. Default pl. y2. cites 1 H. J. II. 7 | 
| | | | 8 5. "oye g 


— um . —— n A Ve, ths — 
6 


Damages. | — 331 


5 And per Moyle, where 7wo plead Not Gnilty ſeverally in Treſpaſs, 
and ſeveral Venire bacias are awarded, the Inqueſt which firſt Paſſes (pal! 
ſſeſs Damages againſt all, and the Second Jury ſhall not aſſeſs Damages, 
and there the other Detendant thall be charged of the Damages by rhe 
1: queſt, which patted upon the Iilue, to which he was no Party, but he 
was Party to the Original, Quod Nota; and therefore may have At- 
taint alſo, Et non Negatur, and in this Caſe the Second Iuqueſt ſai! not 
%ig the Damages, Oe Nota. Br. Brief de Inquier &c. pl. 8. ciics 
20 H. 6. 1. | : N 

6. In Treſpaſs, they were at Iſſue, and Venire Facias returned, and at 
de ſame Day the Defendant confeſſed the Action, and the Inqueſt {was} at 
the Bar, and by Award of the Court this Fary tried the Damages, and 
no new Writ, to Inquire it, was awarded, Quod Nota. Br. Damages pl. 
22%, cites 18 E. 4. „„ ; 7 

. An Action of Battery brought before the Mayor of Plymouth, Yelv 69. 
and Not Guilty pleaded ; but atterwards the Iſſue was waved and Fud. > C. in to- 
nent was given for the Plaintiff, and a Writ of Inquiry ot Damages was Ry 9255 
garde to the Serjeants at Mace, returnable at the next Court before the 
Major and Bayliff. Upon Error brought, it appeared upon the Record 

certified, that ihe Writ of Inquiry was executed before the Mayor, who was 
_ alſo the Fudge of the Court, and for that Cauſe was reverſed ; for the 
Writ warrants the Inquiry to be made before the Serjeants of the 
Mace, who by the Writ for that Purpoſe are made diltinct Officers, 
and fo an Inquiry before the Mayor was not warranted by the Writ 
which was directed to other Officers, and not to him. Brownl. 203. 

Trin. 3 J. Bailey v. Moon. 3% ᷑ œ ]! N 

8. In an Action of Treſpaſs againſf Churchwardens, where by the Yelv 176. 
Statute 43 El. 2. If for a Diſtreſs taken by them for Money for the Relief Trin. 8 Jac, 
of the Poor Treſpaſs be brought againſt them, and Verdict paſs for them, 4 5 the p 
the Defendants fhall recover Treble Damages, with their Coſts, and that and ac 
e aſſeſt &c. by the ſame Fury, or by Writ of Enquiry of Damages ; per Cur. 
it was reſolv'd, that treble Damages are well aſſeſt by the ſury, though that Dama- 
that it be not done by the Court; becauſe the Words are (by the ſame 8 
: a5 | | | | \ction for 
Jury to be aſſeſt) and not Damages to be trebled by chem. Noy. 137. the Beten. 
Okeley v. Salter, = dants, by 
1 8 . „„ 5 8 reaſon of the 
Vexation, ſhall be aſſeſs'd by the Jury, but ſhall be trebled by the Court, and that the Court there- 

vpon may give Coſts De Incremento; For no Evidence for Coſts can properly be given to the Jury, 
maſmuch as it depends on the Uſage of the Court in which the Suit 15;—- And Ibid ſays, that 
according to this Judgment was the Caſe Trin. 44 Eliz. B R. Menial v. Ball. | | 


9. It there be Demurrer to part, and Plea to iſſue to part, and Fudg- 
Ment upon the Demurrer before the Iſſue tried, the Plaintiff if he pleaſes 
may enter a Non Pros* upon the Iſſue, and rake a Writ ot Inquiry ot 
Damages upon the Judgment on Demurrer, bur it is not to be taken out 
till atter Non Pros entered on the other; tor if they will proceed upon 
the Itſue, the Jury, that try ir, ought to inquire of the Damages on the 
other. And here becauſe a Writ of Inquiry was taken out without en- 
ring of Non Pros', that Matter was moved in Bar of final judgment, 
and thereupon it was ſtaid till they moved of the other Side. Per Cur. 
12 Mod. 558. Mich. 13 W. 3. Sutton the Marſhall's Caſe. 8 


For more of Damages, See Colts and the ſeveral other proper Titles. 


4 N (A) Day- 


P 7 
OT — — 


(A.) Day-Wrat. 


1. THE King may grant Writ of Warrantia Diez to any Perſon which 
ſhall ſave his Default for one Day, be it in Plea of Land, 6, 


other Action, and be the Cauſe true, or not; and this by his Preroga- 


tive, quod nota. Br. Prerogative, pl. 142. cites F. N. B. ». 

Where one 2, *T1s againſt Law to grant Liberty to Priſoners in Execution, by 
ol 8 715 other Writs than Day-Writs ; But they ſhall have as many Day-Writs 
Cauſe; and 88 ſhall be needtul tor Attendance on Commiſſioners, to whom the Cauſe 

in Executi- being Matter of Account, was referred, and that without paying any 
on. The Fees, either for making, or ſealing them. Chan, Rep. 67. 9 Car. 1, 


Courſe is Rigault v. Cloberry. 
upon Motion BE | 5 


to grant him a Rule Ad loquend cum conſilio &c. and it was grant ed accordingly. Per Afr 
Conde a, 15 8 


3. No Priſoner committed by B. R. ought to have the Benefit of the 
Day-Rule of going abroad in Term-Time; for their Impriſonment is 
their Puniſhment for their Contempt, or Misbehaviour. 2 Show. 88. 
pl. 80. Hill. zi and 32 Car. 2. B. R. The King v. Deanemme. 
Going to Ken- 4. One in Execution had a Habeas Corpus from the Lord Keeper (which 
ſegton na they call a Day-Writ) returnable three or four Days after its Tefte. By 
3 are „ Virtue of this Writ, he went to the Wine-Licence-Office, but never to 
Eſcape had any Inn of Court or Chancery, or to the Lord Keeper's, and this in the 
it been well Vacation, Per Pemberton Ch. J. this is a Habeas Corpus out of 


proved. 2 Chancery, which they may fend at any Time, and by Virtue of the 
Show. 298. King 


Coolingv. is juſtifiable. Then all the Day, ſo long as there was a Keeper with him, 
| 5 3 in Cuſtody ſtill, and 1 to Priſon at Night, it is well 
beck's Caſe. enough, and no Eſcape ; though Chancery may examine the Contempt, 
. that is nothing to B. R. 2 Show. 298. pl. 299. Paſch. 35 Car. 2. B. R. 
Harwood v. Manlove. 85 OT | 


5. A Priſoner taken on an Eſcape Warrant before the Sitting of the Court 4 


the ſame Day, ſhall be diſcharged, it his Name was entred with the 
Clerk the Night before; but not if it was enter'd the ſame Morning 
only; and in rhe firſt Caſe the Proſecutor ſhall be committed. 8 Mod. 
80. Trin. 8 Geo. Wilkinſon v. Matthews. | 


6. Entry of the Name in the Petition for a Day-Rule, ſignifies little, | 
unleſs it be read in Court. 8 Mod. 240. Paſch. 10 Geo. The King v. , 


Punbarr. 


For more of Day-Writ in General, See other proper Titles. 


- (4) bel, 


g's Writ, the Party was brought out of the Priſon-Houſe, and that | 
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| fol. 53 


lays, 


| Care | 


Mut : 
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Deaf, Dumb and Blind. 


| 
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| (A) How conſider d; and Favour d, or not, in Law. 


IN Writ brought by a Feme, the Tenant pleaded that the Demandant 
had nothing, unleſs in Coparcenary with one Alice her Siſter, who is 
in ful Life, not named &c. To which the Demandant replied, that the 
ſrid Alice was Dumb and Deaf &c. by which the "Tenant paſſed over, 
and vouch'd &c. Thel. Dig. 6. Lib. 1. cap. J. S. 4. cites Trin. 14 H. 3. 
Briet 877. D VV 
2. A 1 Dumb ſued Formedon in proper Perſon, and pleaded by Pro- 
1413 Amy, but ſhe always was in proper Perſon, Thel. Dig. 6. Lib. 1. 
ap. J. S 5. cites Mich. 10 E.3. 536. 5 
z. A Man Dumb gag d his Law of Non-Summons, and pertorm'd his 
Law by Signs, Thel. Dig. 6. Lib. x. cap. J. S. 6. cites Mich. 18 E. 3. 
| fol. 53, which Book, Theloall ſays, agrees with Bracton, where he 
{zys, Lib. 2. cap. J. fol. 12. Item nec ſurdus qui Omnino non audit 
dare poteſt. Secus autem, 11 tarde audit, quia tunc poteſt dare. De 
muto autem, qui omnino loqui non poteſt id idem erit dicendum, poſ- 
ſunt enim conſentire (ſecundum quoſdam) per ſigna & nutum. | 
4 A Man when he was of ſound Memory made and ſealed a Charter of Fe- 
cf meat and Letter of Attorney to deliver Seijin, and beforethe Livery by III- 
nels he became Paralitick, ſo that he Dumb at the Time that the Seijin 
was delivered, bur by all Signs that a Man could perceive he agreed 
to the Livery of Seiſin, and adjudged a good Feoffment. Thel. Dig. 6. 
Lib, 1. cap. J. S. 9. cites 25 Afl. 4. e 
5. A Man, who could neither ſpeak nor hear committed Felony, and 
was arraigned, and therefore was commanded to Priſon, Br. Corone pl. 
216, Cites 26 E. 3. %% 5 1 
6. One was indicted of the Death of a Man, who could nor ſpeak nor 
hear, and the Court was in Doubt what to do with him &c. wheretore 
they though that he ſhould be remanded to Priſon. Thel. Dig. 6. 
| Lib, 1. cap. J. cites 26 Aſſ 2. : ; 5 
7. One who had made his Mill and became ill, and (as it ſeems) had 
his Speech, the ſame Will was delivered into his Hands, and it 
2s ſaid to him that he ſhould deliver it to the Vicar, if it thould his Laſ# 
Wl, ot herwiſe he ſhould retain it, and he delivered it to the Vicar, and 
was held a good Will. Thel. Dig. 6. Lib. 1. Cap. 7. S. 8. cites 44 
9. A Man Deaf and Dumb a Nat:witate, is Non-Compos, bur o- 
therwiſe, if 2) Accident. But Deaf, Dumb, and Blind by Accident is 
Non Compos. Per Wakering, Reader of Lincolns-Inn, June 1626, 
cited D. 56. pl. 13. Marg. — — — — = 
9. It appears by Oath, that the Defendant is both Senſeleſs and Dumb, 
nd theretore cannot inſtruct his Counſel to draw his Anſwer ; and 
therefore ordered that no Attachment, or other Proceſs of Contempt be 
_ *Yarded againſt the Defendant tor not anſwering, without Special Or- 
der of this Court. Cary's Rep. 132. cites 22 Eliz. Altham v. 3 
10. One 


— HUN 


* a » 
9 — bf #4. $ 88 


* 


— 


— 3 AE els or "Tg Wes n 


—— —— 


: - | | — — NSD . 6 : - : — 
See And. 10. One that is Deaf and wholly deprived ot his Hearing cannot 7 
27 ou and fo one that is Dumb and cannot ſpeak. Vet (according to the 0% 

Ins an 4 | — 3 : » R — 
uber Dumb dion ot ſome) they may conſent by Signs and Nods, but it is genera]; 


Morions are 


bat Cotec- 
tural.— Fin 


held, that he that is Dumb cannot make a Gift, becauſe he cannot ch. 
ſept to it. Cow. Inſt. 10). 


Law. Svo. 103 cites Perk. 5. that one born Deaf and Dumb may make a good Grant, For dive 


may have Underſtanding by their Sight only, but that for want of Sight, one born Deaf D 
Hlind can't grant. —-— Perk. S. 25. is, that he may mike a Gifc if he has Underſta 
Jays, it is hard that ſuch a Perſon ſhould have Underf{t.nding. 


b umb and 
"ding ; But he 


Fora Man ought to have his perfect 
Undceritanding by his Hearing, yet divers Perſons have Underſtanding by their Si.hr &c. Aw 3 


Man born Dumb and Blind may have Underſtanding; Hut a Man that is born Blind Deaf and Dun, . 
have no Underſtanding, ſo that he can't make a Gift or a Grant. 


Skinner. | 
13. A Db Man ordered to anſwer upon Interrogatories by Mr. Col. 


And Bridg- 
-, man Ch. . 
Cited the 
lame, al- 
low'd per 
Warburton 


J. with Conſent of the 


Caſe. Ibid — 


Can 


11. It a Blind Man has underſtanding he may deliver a Deed ſealed by 
him. Jenk. 222. pl. 15. ad finem. — . 

12. The Lord ſhall have the Cuſtody of a Copy holden that is Deaf and 
Dumb; tor elſe he ſhall be prejudiced in his Rents and Services, and 
adjudged tor the Grantee of the Lord againſt the Prochein Amy of the 
Copyholder. Cro. |. 105. pl. 43. Mich. 3 Jac. B. R. Eavers v. 


cheſter. Toth. 237. cites 14 Car. Harcourt v. Roberts. 

14. One born Deaf and Dumb, who ſignified by Signs that ſhe un- 
derſtood what the was about to do, was allowed to Jevy a Fine of Lands 
by Bridgman. Ch. J. & al' Juſtices. Cart. 53. Trin. 18 Car, 2. C. B. 
Martha Elliot's Caſe. | OS 


other Juſtices, after having examined and found him Intelligent, in one Hill 


make Contracls for their Good. They are admitted on Examination to Marry, and on Examination to 


receive the Sacrament. Ibid. 54. 


* Debt 75 
what a Man 
ay re- 
cover by Ac= 
tion, to his 
own Uſe. 
A 
Mod. 163. 
Cites Brackt. 


115.5. cap. 1. 


"Tic in 
Roll isin Fo- 
Ii 591. 


S. . Ir. 
Debt, pl. 


F. saug Tr. 3. Ja. 
adjudged. © 


22-30: 
and that it 
was held, 
that the Writ 
cites S8. C. 


ing ſo many Quarters of Wheat Yearly, and the Leſſor makes a Leaſe of the Rent Corn, reſerving a 


4, ³»u! 8 


For more of Deaf, Dumb, and Blind, See Ley Gager (K) 


and other Proper Titles. 


ad. at 


(A) Er cat Things it lies, 


1. Ja Man leaſes for Years, referving ſo many Quarters of Wheat 
Terry, an Action ot Ocbt lies for the Wheat, ik it is Arrear. 
tle Y. 


being in the Detinet only, was good. 


Thel. Dig. 113. Lib. 10. cap. 23. S. 14. 
Ow. 32. Paſch. | s 455 


7 Eliz. Anon. the Court held, that where a Leaſe is made, reſerv- 


Renr, that the Reſervation 1s good ; For a Man miy reſerve a Rent upon a Leaſe of Rent, and the 
Rent is not Parcel of the Reverſion, but only incident thereto, and the Leſſor has the ſame Inheri- 


„ * 
tange 
+ „ 


Herren 


23 tie bath in the Reverſion. 


And per Archer J. It there be good Intelligence ſuch may make Feaffments, and 


+ between the Lord Denny and Parnell, admitted and 
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55 St 1 wo ſubmit to an Award, and chey award a Collateral Matter 
anne, and not 85 Money, 119 Action of Oebt lies upon this 
Bi 15 . 10 Jad. B 
. Debt againff the FExcenters of the Clerk of the Hamper, upon a Wri 
55 "Lilerait carrant, by the King, of Receipt of the Clerk ot 1001. the 
antik delivered ſufficient Acquittance, and that he ſhew'd the Libe- 
e to the Clerk Anno 13, and oltered Acquittance ſuch another Day 
cer, and the Detendant tad, that he was ready the ſame Day to have 
| paid it, if the Plaintiff would have deltver'd Acquittance; and the 
\ int demurt'd in Law; and the Juſtices were in diverſe Opinions, 
i he be Debtor without Acquittance offer'd; But alter, Judgment was 
viven for the laintiff. See the Book for the Form ot the Declaration. 
ic was held that the Patent, by which the King had granted the Debt, 
wd the ſpewing of the Libcrate, made the Clerk Debtor, if he has Allets 
enter malns, without ſhewing of the Acquittance ; And per Townſend and 
thullev, the Clerk ought ro pay and demand Acquittance ; and yet it 
was wreed there, that the Clerk thall nor have Allowance _ his 
Account without Acquitrance. Br. Dette. pl. 136. cites 2 H. J. 8 
4 It Rent-Corn be reſerved upon a Leaſe for Tears, and it is behind for 4 Le. . 
ny or three Years, the Leſſor may have Debt for the Corn; and pl. 122. 
{all make his Declaration of ſo much Corn, and the ſame ſhall be in 1 128 
the Deriner ; But yet he ſhall not have Judgment to have Corn, bur ſo tiqem © Hoary 
much Money as the Corn was worth, every ſeveral Year being ac- bis. 
Hunted; Per Cur. 3 Le; 260. Pl. 347. Mich. 32 Eliz. in the Exchequer, 
n Cheney's Caſe. 
5. A Wrir of Debt properly lies where a Man WES 4 a certain 
Sun of Money by Obligation, or by Bargain tor a Thing told, or by 
itraf?, or upon a Loan made by the Creditor to the Debtor, "and the Deb- 
tor X KH not pay the Debt at the Day appointed, that he ought to pay 
then the Creditor ſhall have an Action of Debr againſt him tor the 
me. F. N. B. 119. (G). 
10 The Lord may bring Action of Debt PLD his Fine againfl Copy- 
: atirm'd by two, and not denied; and Twiſden ſaid, that ſo it 

was « held 15 Jac. by Folter ]. which was not denied; but it was ſaid 
de Opinion of Bacon was e contra, Sid. 58. in pl. 26. in a Nota there. 

Mich. 13 Car. 2. B. R. 
7. Debt will not lie for a Nager; adjudg'd per tot. Cur Lord Raym. 
Rep. 69. Hill. J W. 3. Bovey v. Caſtlemain. 


(B) Debt for Nen 
Who ſhall have the Action, and gg whom. 
Who hall have Me 


Hi that is privy in Eſtate, thall maintain an Action of Debt 
tor the Rent. 

Ik a Pan leaſes for nears, rendring Rent, and after grants It was held 
zer the Reverſion, AND the Tenaut attorns, the Granrcee ſhall have by 3 
5 tion ot Debt for the Bent incurred alter. Duübitatur, 9 0. 6. 9 ene 


ſhall have 
Debt for the 


Ren 


by verſus finem. S. P. and cites 4 H. . for the Action of Debt runs with the Reverſion. 
be 22. b. 23. a. Hill. 29 Eliz. B. K. the 8 F. in Walker's Caſe. 


40 385 8 3. 80 


t; tor the Reverſion comes to him lawſally. Br. Debt, pl. 140. cites 5 H. 7. 18. Ibid. in pl. 


73 — * — 8 = A; TY een rn oe books — ů ů — — 


3 — — 
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* Br. Debt JJ. T 

„ 3. So it he in Reverſion dies, his Heir fhail have an Agion ge 
L 122. cites ent par 1 2 N 1 Adtion at 
. bat l Ocbt lot toe Kent incurred after. 14 . 0. 26. Oubutalur 
do not ob- 9 . 6. 16. J. | 
IVES. 


there. =—Br, Rent, pl. 19. cires S. C. and by Cottington and Paſton, the Heir ſhall have the Ra 
| y he vill J 


Fortis Farceionc Reverfion, and ſhail paſs by Grant of Reverſion, and yet it docs not ap;4r 
tere that it was reterv'd to the Leflor and his Heirs, (h1od Nota. | 5 


D WW 9 the Baron leaſes for Beats the Land of his Wile, rendring 
„ Vent, ang alter the Feme dies, he thail not have Debt kor the Bent, 
H. % 43 lucurred alter, for his Reverſion is gone (and ſemble the Leflee is 


d. C. tiys become Cenant at Sufferance.) * 9 H. 6. 42. b. Contta 14 0.6. 26, | 


it ſeems that | No | 
hoe ſhall be put ro his Action of Debt; becauſe the Frank-tenement is in the Heir without Entry 
and then the Teaſe is utterly determined; and therefore it ſeems he cannot diſtrain. Br. Bebe. 
pl. 5 cues S. Q fiys, that though the Baron had never any Iſſue by his Wife, [and fo was not 
intitled to be Tenant by the Curteſy, ] vet Action of Debt lies by the Baron againſt the Leſſee wel 
+ enough, for Rent incurr'd after the Wife's Death, till the Heir enters; Per Opinionem Curiz 
Quod Nora. - | | | 2 | 
4 Br Debt. pl 122. S. C. the Leaſe was of Lands which the Wife had in Dower, and held, tha: 
aber the Wit Death the Baron ſhall have the Rent, per Juyne; For the Tenant had the Orcupa- 


tion of the Land for the Rent, during the Life of the Feme, and conſequently what incurr'd durieg 


the Feme's Life, the ſecond Baron fhall have; for the Tenant had Quid pro Quo; but the Heir cu. 
not nave it ut Videtur. Br. Rents, pl. 10, cites 8 C. 


Fit.h, Debt. F. But if g Feme, having a Rent for Life, takes Iusband and 


yo S S's N 3 * ; 5 T\o » . 

. Cad dies, the Baron ſhall Have Oebt akter the Death ot his Wile tor the 

whether ſhe Ant incurred during the Coverture. 10 0. 6. 11. 12. fs 

bid tlie 8 9 8 | | 5 e 

Rent by the way of Dowe or otherwiſe, it is all one; per Bib & Cott. For the Baron had Frank. 

tenement in the Rent, during his Wife's Life &c. F. N. B. 121. (C) S. P. and in Mare, 
cited 8 C. c8es tit. Baron and Feme (H) pl 1. 8 C and the Notes there. 


6. Tf Baron and Feme join in a Leaſe for Bears, rendring Rent 
Fol 592- of the Land oi which the Wife is ſeiſed for Lite, and after the rem? 


de pl dies within the Term, it ſeems the Baron ſhall not have the Rent, 


a. 5 fupra becauſe the Reverſion is gone. WYy Reports, 14 Ja, between 


andthe * lin and Agborrough, Per Curiani, Contra, 9 Þ, 6. 26. 


Notes there. 


„. Debt lies for Succeſſor or Heir in ſome Caſe, As where a Man gras 


an cAunuty and for Default of Payment to forfeit 40 s. Nomzine Peng; 
che Heir or Succeflor tall have the Action of Debt; for it goes wit? 
the Annuity. Pr. Dette pl. 86. cites ) H. 6. 19. 
Loeſſee fall have Actian of Debt againſt the Tenants if the Manor, after the 
Nm ended, for their Rents Arrear within the Term. Thel. Dig. 19. 
ib. 1 Cap; 21.59; 8 cites Mie ig K. 8 
Br. Debt. 9. The Lord who has the Reverſion I) Eſcheat, and the Lord who 


2 785 5 enters for Alienation in Mortmain, and the Lord who claims the Reverſſo 
ſame Point 


held by the Arrear. Thel. Dig. 19. Lib. 1. cap. 21. S. 5. cites Paſch. 5 H. 7. 18, 
Juſtices | 
accordingly, 


10. If the Lord grants his Seigniory for Years, the Grantee during 
the Years ſhall not have Action of Debt. ) Rep. (39) 38. b. cites 9 H. 
J. 17. . 1 „%% og 

11. But how Aſſiguces and Grantees at this Day ſhall have Aon 
See the Stature made Anno 32 H. 8. cap. 14. & 37. And by thoſe an 


by the Statute 27 H. 8. of Uſes, divers Pertuns who were ranger . 


8. It was held, where one leaſes his Manor for Term of Yeats, that the 


by the Purchaſe of his Villein, ſhall have Action of Debt for the Rent 
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„„ ies before this Statute, now are enabled to avow, and to main— 

975 Actions in diverſe Caſes. Thel. Dig. 19. Lib. cap 21. 8.9. 

2. Leſſee lor Years makes Feoffinens of it to B. Yer Letlor thall 
ive Action Of Debr againtt Lettce on the Firſt Contract. ID. 4. b. 
Mug. pl. 1. & F. a. Marg. pl. 5. Mich. 25 II. 8. | 

13. Leſſee aſſigns Part, the Aſſignee enfecſſs B. The Queſtion was, 
the Leflor (the Reverſion being out of him) might have Debt betore 
he had recontinued the Reverſion. D. 4. b. pl. 1. But in the Mar- 
vin F. a. pl. 6. ſaith that he had heard that it was adjudged that the 
tion lay upon the art Contract. 8 

14. It was {aid by Anderſon, and agreed by the Court, that if a 
i Man grants an Annuity out of Land, and has nothing in the Land, 
that yet this ſhall be good to charge the Grantor in a Writ of An- 
rity; and in the ſame Caſe it was alſo agreed by the Court, that it 
1 Man grants an Annuity to a Woman, who takes a Husband, and at- 
ter Arrcarages do ineur, and the Wife dies, ſo that the Annuity is de- 
tetmined, that the Husband ſhall have an Action of Debt tor the Ar- 
rerages by the Common Law. Shuttle worth faid this is remedied by 
the Statute of Artearages of Rents, and then at the Common Law it 
is but a Thing in Action. Pery man ſaid an Annuity is more than a Thin 
in Action, Windham faid he may grant it over, and ſo the Opinion of 
the whole Court was, that Debt was maintainable, Goldsb. 30, 31. 
pl. 1. Mich 29 Eliz. Sellenger's Caſe. - 

15. Lef/or tor Years grants the Rent, Leſſee attorns; Debt lies 
for Grantee withour his having the Reverſion; Per Cur. The Attorn- 
ent makes Privityz and Judgment for the Plaintiff 2 Jo. 1. Mich. 22 
Car. 2. B. Goodman v. Packer. . | 
16. An Action of Debt lies againſt a Returning Officer at Elections 
tor 500 l. Penalty upon the Statute tor not delivering a Copy of the 
Poll ro the Candidates, being required. MS. Tab. May 3d. 1718. Smith 

V. Phillips. i 


A—_— 


(C) Debt for Rent. Again} J hom it hes. 


„F Leflee for Years grants over his Term, an Action of Oebt 8. Debt, 
lies againſt the Grantee for Rent incurred alter. * 9 D. 6. 52 b. pl 8. cites 
10 , 6. 11. 6. „ ͤĩð ! = | d. C 
2, [So] If Leſſee for Life, rendring Rent, grants over his Eſtate, 
and aiter dies, Oebt lies againſt the Grantee tor Rent incurred at: 
3. if Feme Leſſee tor Lite rakes Husband, and dies, Debt lies * 4 Rep. 
| againſt the Husband tor Rent iſſuing put of the Land incurred during 4 E GEE 
_ Coverture;z for he took the JIrofits out of which the Rent iſſued. „ Po.. 
| 10 0. 6. 1 Curia. 6 E. 3.64. adzudged. | | | 8 = 


vi Debt in ſuch Caſe will lie againſt his Executors. 
4. Ik an Annuity was granted by a Biſhop before the Statute of 


Eltz. and confirmed by the Dean and Chapter, and after Arrearages 


eur, and the Biſhop dies, an Action of Debt lies tor the Arrearages 
ut the Succeſſor. Tr, 10 Ja, B. between Edwards and the Bijbep 


„ ＋ 7 
5 4 
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SCP adſudged accordingly ; and that there it is held, that after the Death of the Baron, the Action 
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8 Foes S. A. leaſed Bl. Acre and Wh. Acre to B. rendering 20]. Rent. 3 
The ws 934: granted Wh. Acre to N. M. who made a Feofſmient thereof ty 1 
BSD F. Atterwards A. brought an Action of Debt againſt B. tor the Rey 
Arrear. The Queſtion was, whether rhe Action lay or not, or whe. 
ther the Reverſion of Wh. Acre mutt not firſt be recontinued, The 
Cuſe was argued but no Judgment. D. 4. b. pl. 1. Lrin. 24 H. 8. in Cy, 


„ See Ruſhden's Ca. 

5. C. cited 6. B. leaſed Three Acres of Lands to H. for Years rendering Rent. þ 
3 Rep. 24 Jeaſed one Acre to N. Then B. granted his Reverſion to C. who brought 
8 10 80 Debt againſt H. for the intire Rent ; It was adjudged that the Action did 
ingly. well lie, becauſe the intire Eſtate remained in Part of the Land, and 
ſo the intire Privity and Action remains for the whole, againſt the firſt 

Leſſee, and that fo is Ryſden's Caſe [D. 4. b. 5. a.] 24 H. 8. & 2 af 

52. And judgment for the Plaintiff. Cro. E. 633. pl. 30. Mich. 40 & 

41 Eliz. B. R. Broom v. Hore. | = : 

Cro. E 515, 7. Debt againſt Two Adminiſtrators for Rent behind after the Death 
pl. 39. 8 C. of the Inteſtate, they pleaded that before the Rent behind, they aſſigned the 
adjudg d ac- Typ to M. of which the Plaintiff had Notice, and accepted of the Rent by 


cord ingly. — 


2 And i 3. he Hands of the Afignee. Adjudged per tot. Cur. that that the Plaintitf i 
pl. gy. S C be barred. Mo. 600. pl. 829. Trin. 41 Eliz. Marrow v. Turpin. rey; 
adjudo'd, . Po | 5 . | ater 
FX 155 Action does not lie.———3 Rep. 24. a. b. S. C. cited as held accordingly. -im{e 
ge | nant, 
8. Where a Man grants a Rent Charge for Life, and the Rent is Time 
Arrear, and the Grantor infeoffs A. ot the Lands, and the Rent Charge 2. 
is in arrear in the Time of A. and then A. znfeoffs B. and the Rent to h. 
Charge is likewiſe arrear in his Time, and then the Grantee of the Rent 5 
Charge dies, his Executor ſhall have an Action of Debt againſt every on: in A 
of them tor the Rent which was in Arrear reſpectively in their Times, bur C 
becauſe Qui ſentit Commodum ſentire debet & Onus ; Reſolved, 7 Rep. 8 
| ---" $9. MICH, 5-186. ©. 8. Lila . pay 
2 Bulſt. 151, 9. Debt tor Rent, the Defendant pleaded that after the Leaſe made to Yea 
S. C. ad- Him, and hefore the Action brought, he aſſigned over his Term to F. C. and pl. 4 
ludg d tor that the Leſſor had received of the Aſſignee the Rent which grew due af- 0. 
ng On ter the Aſſignment. All the Court reſolved, that this Aſſignment and Vide 
Gs Acceptance of the Rent from the Hands of the Aſſignee is Notice ol 4; 
itſelt, and an Agreement that he is his 'Tenant, and then he cannot a- tay | 
terwards reſort to the Leſſee to recover his Rent of him, which was 4 55 
due after the Aſſignment. Cro. J. 334. pl. 1 Hill. 11 Jac. B. R. March tal 
VVV „ Of and 
10. After the Determination of a Rent Charge Debt does not lic vas 
againſt one Perſon only that received a Part of the Profits of the Lands, Acti 
but it mu/# be brought againſt all that had any Part of the Lands charged. ed, 
Saund. 284. Trin. 21 Car. 2. Duppa v. Mayo. 8 5 
1 5 5 48 
this 
— — Cid 
8 
| ( D) | Debt. | 5 
The Gz/t of the Action. Pa 
In what Caſes an Action of Debt lies, or Couenaite — 
224 
1 Ta f | recited, That | 
1. F in a Deed ſealed and delivered by A. it be rectte 4004 75 
1 whereas by Obligation of ſuch Date, B. C. D. and E. ſto . 


bound in the penal Sum of 1601. co the faid A. for the Payment of 


$61. 18 8. at a certain Day, Now this Writing witneſieth, that he, 
„ | ſcllicet, 


— ð3 ?r⸗˙EDʒ'— — CT 
FY _— —_—— — 


beet, the ſaid A. ſuſcepiſlet & promiſiſſet to the ſaid B. C. D. and E. 
* 1 ontieeration of the Sum of 40 J. to the ſaid &. paid by the ſaid B. 


—— —— —L—ͤ—— 


li 


= aud C. in part ot the laid 861. 188. with Jutereſt and Colts, not to 
1 «ſecure the fai B. C. D. and E, or any ol them, in any Action or 
1 proccls betore fuch a Day atter the Date of this Writing, Omma 
8 eue lupra mentionata ſunt per iplum pertormart, & in detectu inde, 
2 ſel alicujus rel inde mentionate ſuut per ipſum performari, idem A, ſo- 
: nalaceret to the ſaid B. and 5 præd' ſummam 80 J. If the laid A. be- 
re che Day mentioned in the laid Writing, ſues the taid B. C. D. and 
7 |, upon the lald recited Obligation, the ſald B. and C only may have 
% in Action of Debt upon this laſt Writing tor the 80 l. tor this is a 
q viſtizet Clavite by it lelf, by which the 80 l. ts limited to be forteited 
F 13 the lard B. and T. only, for it appears the 40 l. was paid to him 
Rn c1ily by B. and C. to that it appears it was intended that the Re- 
[ tempence should be forteited to tyein allo, though che {9roinife by 
Yr tie (11 Part or the Deed was made ta all four, upon which they 
115t have had an Action of Covenant, but none præter the ſatd B. 
h wy 0, may have Oebt kor the 80 l. to whom the Forfeiture is 
by -{4tf8, Tr. 22 Cat, B. BN. between Harriſon and Cheſton, udjudged 
„ wen Oemurrer. Intratur, PI. 2: Car. Rot.- - - - - | Her 
l 2. In tome Caſes no Action oft Debt lies on a Covenant to pay Mo- 
rey, As if A. covenants that his Executor ſhall pay to B. within a Near 
ater his Death 10 l. Now becauſe no Action of Debt lay againſt A. 
timſelf, it lies not againſt his Executor, but only an Action of Cove- 
bent. Wentw. Of Executors, 123. ſays, it was held ſo in Q. Elizabeth's 
is 11me, | | oo 
ge 2. $5 if the Covenant is Conditional, as thus; viz. that iſ C. do not pay 
* 10 B. 10 l. then A. will pay it. Went. of Exec. 123. | 
** . H perhaps, if the Covenant be in the Digjauctive, viz. to do ſuch 
1e in AG}, or to pay 10 l. Now if the Act be not done, yet Debt lies not, 
85 bur Covenant only. Went w. of Exec. 123. N „ [| 
p. 5. A, by Indenture leaſed Lands to be for Years, Leſſee covenanted to | — 
tay fur the firſt Year 61. and afterwards 81. per Aunumz after the farit | 4 
to Year, for Arrears of the 8 l. either Debt or Covenant lies. Cro E. 197, : | 
0 pl. 45. Mich. 42 & 43 Eliz. B. R. Sicklemore v. Simmonds. | 4 
f- 6. Debt lies not, but Covenant, on a Bill that aſcertains the Stmme, q 
d Tide 2 Jo. 184. „„ . . | 
t . The Plaintiff declared that the Defendant covenanted with him 1 ; 
. 17; him ſo much Money as he ſhould expend for reparing and vittuailing - 
ry : hip tor him, and avers that he expended 3oo l. in repairing and vie- 9 5 i 
h walling it, and that be gave the Defendant Notice of it at juch a Day, | 
| md tor Non-Payment he brings his Action of Breach of Covenant. It | q 
e as objected rhar in this Caſe the Plaintiff thould have brought an : 
, Action ot Debt, and not of Covenant. But to this alſo, Roll antwer- | K 
. ed, that it was well enough, for it is in the Election of the Plaintiff tos 1 j 
ling either an Action of Debt, or an Action of Covenant, and that it | \| 
has been heretofore queſtioned, Whether an Action of Debt did lie in N 
this Cale, but it was never doubted, but that an Action of Covenant | 
cid very well lie. Sty. 31. Trin. 23 Car. B. R. Anon. | | g 
8. An Action of Debt was brought for 1500 l. #pou a Deed of Charter- — 
Party, The Plaintiff had a Verdict. Roll J. ſaid, either an Action of | 
Ver, or an Action ot Covenant lies here; for it is upon a Charter- | = 
Fatty. Sty. 133. Mich. 24 Car. B. R. Frere's Caſe. | 
Debt lies o any Covenant, where the Su is reducible to a Certain- 
ber Windham J. cites F. N. B. which the Court agreed. 2 Keb. 
*?5 pl. 80. Paſch. 19. Car. 2. B. R. in Caſe of Birch v. Weaver. 
; lo, It Leſſee aſſigns, and aiterwards Leſſor accepts of the Aſſignee for his 


11, he cannot atterwards maintain Debt for Rent againſt the firſt 
4 P Fj Lellee 


— — — — . P— — 


wy R 4 


3 eb. 
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Leſſee, but he may maintain Covenant agaiuſt him. Sid. 402. pl. 
Hill. 20 & 21 Car. 2. B. R. And the Ch,. J. cited it as fo adjudged 
in 13 Car. 1. in Middleham's Cafe, and fo it was agreed now. 
11. If A. covenants to pay B. ſo iich as his Part of the Charge i 
a certain Suit between the Vicar of S. and the Plaintiff touching a My; 
in the ſaid Pariſh, and which concerned all the Pariſhioners, and B; 
brings Debt upon this Covenant and averrs that B's Proportion 95 
Part amounts to ſuch a certain Sum, Debt lies as well as Covenant. 
tor the Damages, which before were uncertain, are by the Avernmen: 
reduced to a Certainty. 3 Lev. 429. Mich. 7 W. 3. C. B. Saunders x 
Marke. | . 
12, Debt for Rent is founded on the Privity of Eſtate, but Action ot 
Covenant is founded upon the Priviiy of Contract; Arg. and ſeeing ad. 
mitted. 1 Salk. 82. pl. 3. Mich. 8. W. 3. B. R. in Caſe of Woodward 
v. Marſhall. | ny on 
13. In Debt upon Bond, the Defendant pleaded, that, ſince the luſt 
Continuance, the Plaintiff did by his Deed grant and agree to, and with 
the Detendant t accept a Bond for the Building of a Houſe in Satisfaction 
ot the firſt Bond; and now it was held not to be a good Plea, for it 
amounts to no more than a Covenant, and not to a Releaſe, 12 Mod. 
„ 39. Tin 15 . - Baber-v- Palmer: „ 1 
2 Salk. 658. 14. Plaintiff agreed to ſell the Defendant ſo many Stacks of Wood, 
1555 5 and the Defendant covenanted to pay the Plaintitf 35 J. for every hun- 
Cripps. S. C. dred of the ſaid Stacks, and bound himſelf in the Penalty of 1001. to 
but 8. P. doit. It was held, Per Cur. that the Plaintiff may have Debt or Co- 


does not venant at his Election; for the Rate being certain, viz. 35 J. for every 


appear, 


Mis Hundred Stacks of Wood, when the Defendant has the Wood, the 
Grive py Agreement becomes certain, for which Debt lies. 2 Ld. Raym. Rep, 
Ingledew, 814. Mich, 1 Ann, Ingledew v. Crippe. 


5. ha. ot 


S. P does not appear. 


— — 23 — 


c) What will be a good Conſideration to raiſe a Debt 
ah 593. OR | 3; 3 4 . 
SN The Gif} of the Action, ſcilicet, whether he ſhall 


Aſſumpſit, 8 
(NJ) per tot. Covenant. 


Acton have an Action of Debt, or Action upon the Cafe, o | 


Be. Dete, . 1 F a Man promiſes another 201, in Conſideration that he wil 


. marry his Daughter, or Coulin, this is a good Conſideration, 
4. 8 en. and after Marriage he ſhall have an Action of Debt. My Reports, 
tra per tot. 14 Jdc. 17 E. 4. 4. b. 22 All. Jatacito 70. „ 

Cur. that the | . | ; EY | . | 
Action does not lie, becauſe the Defendant has not Quid pro quo, Quod Nota; but cites 31 E.;. 
and 37 H. 6. fol. 8. to the Contrary——Br, Dette, pl. 114. cites 3) H. 6. 8. by the Jultices that 
the Action does not lie; For the 4 Diſcuſſing and Remedy of rhe Marriage, to make him marry her 
lies in the Spiritual Court, and therefre the Action for the Money; and ſo of Legacies, Contrat) where 
Tithes are leaſed or ſold for 101. for there the Nature is changed, contrary above, and ſo two Jultices 


nugainſt two. 


If a Man promiſe to pay to J. S. 100 J. if be ill take his Daughier to Wife, Debt lies of it ; Cintra if £ 


it be promiſed in Marriage with the Daughter, by reaſon of this 'i erm Marriage. Br. Dette, pl. 134. 


Cites 22 Afl. 970, —— 8. P. and ſo in Conſideration of marrying a poor Woman. Arg. Roll Rep. 
433. pl. 21. Mich. 14 Jae. B. R. | | | : 
S. P. Br. Dette, pl. 160. cites 14 E. 3. 6. S. P. Ibid. pl. 161. cites 17 E. 4.4. 


2, [S0 
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2 (S0) It a Pan proinites ansther 20 l. in Conftderation that Kol Rep. 
te Ul marry A. S. a Stranger, Debt lies for it after Marriage. 8 bi z. 
chich. 12 Ja. B. N. between Freeman and Freeman, adjudged that judged 
u £100 upon the Cale lies. 


2 Bulſt. 269. 
| = © Cr: Md 

oed for the Plainrift. — But both thoſe Reports mention it to be an Action on the Caſe, and 

Debt —— In ſuch Caſe Debt lies; Per Cur. All. 6. Mich. 22 Car. 2. B. R. Obiter. 


* 


| 


. [So] if Man ſays to a Phyſician, or Surgeon, that if he will go Cro. J. 521; 
to |. S. who is ck, and make him well and ſound, he will give him pl . 1 
much tc. Oebt lies for the Surgeon, ik he mazes him well and & Per Cy 
ſound. 37 D. 6. 9. per Moile. 5 8 P. Obiter 

4, So if a Pan promiles a Jhyſician, or Surgeon, a certam 8 k br. 
Sum to cure ſuch a poor Man, alt Action lies if he cures him. Eu 

5 4.55 CE 
os 80 if a Man promiſes a Labourer certain Money tor repairing Br. Dette, 


ſh a Way, which is an Highway, an Action of Debt lies, pl. 161 cite? 


E S. C 
is of 4 at the Requeſt of B. and for the proper Debt of B. delivers 
Money to T. S. to be repaid to A. by B. upon Requeſt, A. may have 
an Action of Debt tor the Money againſt B. for this 15 a plain Con- 
tract between them, ſcilicet, that if he will pay at his Kequeſt a 
Debt that he owes J. S. he will re-pay him. Mich. 15 Car. B. 
brtwcen Adrian Henrick and Inigo de Taſſes Comes Quate QUJUDRen 
per toram Curiam, this being moved in Arreſt of Judgment atter 

7 Der dict for the JIlaintiff. Intratur, Tr. 18 Car. Rotiilo 366. and 
alter affirmed in a Writ of Error in Banco Regis. e 

5. Tf J. promiſe J. S. a certain Sum for the Commons of D. an 
Action of Debt lies fox it. 17 E. 4. 5. for the Law intends that J. S. 
5 luch an one, by whole Service J have Advantage. 5 

9. Tf A. buys of me certain Cattle for a certain Sum, and B. at the 
fame Time undertakes to pay it, if A. does not pdp it at the Day; ik 
4, does not pay it, yet Oebt lies not againſt B. {or it ſounds in 
Covenant. 18 E. 3. 13. it ſeems is ſo to be intended. e 
9. Ik J. retain a Carpenter to build an Houle, and that he ſhall S. P. though 


have 408. for the doing thereof, an Action of Debt lies tor the 405. the Houſe 13 


| to be built 
37 I), 6. 9. | for another 
| | „5 . Perſon. Cro. 
J. 521. pl. 4. Hill. 16 Jac. B. R. Per Cur. Obditer. 8. P, Arg; Ero. C. 194. in pl. 3. 


eites 3 H. 6. 10. | 


10. Ik C. recovers 10 l. againſt A. ann B. comes to C. and fays, 
that it he will releaſe the 101. to A. that he will be his Debtor, and he 
accordingly releaſes the rol. ta A, pet no Action of Debt lies, tor 

that it ſounds in Covenant. 9 I, . 14. 3 5 

11. Tf J. retain a Counſellor tor a Year for 408. Debt lies for this 

408. 37 ). 6. 8. b. „ . 15 . 

12. Ik a Stranger comes to an Attorney, and retains him to be 

Attorney for J. S. in an Action between him and J. D. and he is his 

Attorney accordingly, he may well maintain an Action of Debr 

againſt J. S. for his Fees, though this Rerainer by the Stranger was 

<Daintainance in the Stranger; for between J. S. and the attorney 

this is lawful, and fo the Conſideration not againſt Law. 9. 38. 

El. B. B. between 27e, and Honſlod ADjUDgEeD upon Oemurrer. 


13. Ik a Sollicitor of J. S. comes to an Attorney de Banco, and z Roll Rer. 


retains him to proſecute a Suit in Banco for the ſaid J. S. againſt J. D. 0 
capiendo of the Sollicitor pro feodo quoliber Termino 38. 4 d. ultra nt af. 


lias miſas & expenſas per ipſum circa Jaroſecutionem Secte _—_ firm d. 
; EIS pa- 


161. cites 


eee — es , — — . ͤͤ ——— — e eee 


3 Debt. 
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deponendas; in this Cale an + ation ol Pebr lies by the Attomey 
. againit che Sollicicor tor his Kees any Srpences disburſt in thus 
e Suit, kor that the Contract is made between the Sollicitor an 
S. C. cited, Attorney, in the Mame of the Sollicitor himlelk, and not in the 
—Seetit. Mame of his Maſter. I. 10 Jac, B. R. Not. 416. adjudged in 1 
n Writ of Er: vr between Wooghove and Braifort. J have a Copy gf 
Bages , tC Accord. 5 . 
W 60d jor 

8. , ant ue Notes there. 


Cro. C 1097. 14. So if J. O. a Stranger for any Thing that appears by the 3; 


oh 5 cord, comes to an Attorney de Balco, and recains him to projecyr | 
S. C 2dice. à Suit in Replevin tor J N. the Plaintiii, againſt W. S. the Defendant, 
natur ibid. then depuis in Bank, Capienvs de J. S. pro feodo t expenſis dt. 
193, 194. as in Hraflfcris's Cale betore ; {111 this Cale an Action of Debr lies h 
ing k.“ the Attorney agunit J. §. becauſe he made the Contract in his own 
adjudg d. ATC, and it hall be inten den that he hall have Benefit by it, and 
thar the firſt I cannot lie in the Conutande of the Attorney how he is concerned 
Racer that retains hien. Contra, Tr. 6 Car, B. N. between Trevilliay 
rene and Sands, in a Mrit of Error, refolv{n per Curia m, againſt the 
ardion Ch. J. Oplian ot Foxes, that Debt did not lie, but that he is put to his 
of C.3 being Action upon the TA, and they gave a peremptory Rule tor the Ke: 
Sy there. verlal ak che Judgment; but this was atterwards ſtay'd, upon Jn: 
di el tOrmation that the Parties were about a Compoſition, which In⸗ 
was never fratur. Mich. 4 Carol, Rot. 96. J iny ſelf was of Counſel with 
moved be. Trevillian the Attoriiey. 1 EY 5 
ore them; | | 1 | | | 5 tt 
and 85 they were of the ſame Opinion, that Debt lies not, but only an Action on the Caſe, —. | 
S. C. cited All. 6. Mich. 22 Car. B. R. Roll ſaid, that the Judgment was not reverſed on the Roll, 
and that his Opinion was, that the Judgment was good -—5. C denied to be Law. 2 Show. 421. 
pl. 387 Hill. 36 & 3 Car. 2. B. R. and held, that tlie expreſs Promiſe will well raiſe an Action; 
And the 1.4. Ch Juſtice ſaid, that he thought Roll's Argument in that Caſe was not to be anſwer- 
ed Mod 148. Hill. 1 Ann. B. R. Arg. cites 8. ©. as adjudged, that an Indebitatus Af- 
ſumpſit will not lie; and by Holt Ch. J. Ibid. 149 an Indebitatus will not lie for being an Attorney 
to a third Perſon, becauſe in that Caſe his being an Attorney on Record, is what intitles him to 
Debt; and therefore if another does promiſe to pay, yet he for whom he is an Attorney on Record, 
is not diſcharged, and therefore the other cannot in that Caſe be liable to an Indebitatus. 


15. In Debt the Count was for 10. upon Vendition and for 1005. the | 
Rejedue which he had bail to re-bail &c. and held good ; tor in Debt 
and Detinue the Warrant of Attorney and the Efſoign ſhall be in Pla- | 
cito Debiti. Thel. Dig. 84. Lib. 9. cap. 5. S. 29. cites Paſch. 32 E. 3. 
Brief 288. 5 = 5 „„ 
16. If a Man puts bis Cloth to the Taylor, who makes of it a Rove 
and does not apree for the Price, the Taylor ſhall not have Action 0 
Debt. Otherwiſe it is of Victuals and Wine in a Tavern; for there 
Price is aſcertained by the Clerk of the Market. Br. Dette pl. 138. 
cies 42 E. . per Rr: „%% 
17. Debt docs not lie for 1arriage-Money; for the Defendant who 
ſhould mw the Money for the Marriage of his Daughter has ut 
Ouid pro Olio. Br. Contract. pl. 14. cites 15 E. 4. 32. . 
br 8. There is a Diverlity 3 Debr and 1 In Aſump/it, 
it is not neceflary that the Contract to be Kodem Inſtante, but it 
tuifices if there be Inducement enough to the Promiſe, and thoug 
it is precedent, it is not material; but in Deli it is requiſite that Bene- 
fit come to the Party, otherwiſe tor Want of Ouid pro Quo Debt lies 
not. D. 271 b. pl. 29. Marg. cites 28 & 29 Eliz. : 
19. Error of a Judgment, where the Plaintiff declares his Deli for 
256 J. for ſeveral Retainers to embroider ſeveral Gowns ; Error allied, 
becauſe the Plaintiff declares {inter alia) That the Defendant fed,“ 


hits 


8 


5 


— — ——— — —— 


. — 


Jin, ſuch Year, Day, and Plsce, to Emwvroider a Sattin Gown for a 
11:11 Servant of her Daughters, and to take tor it 40 8. and the exubro- 
Goring of another's Gown is no good Conſideration; But the Court held 
to be a g0%% Conſideration, in Regard he did it at her Requeſt, and he 
may have Debt or Aſſump/it. Cro. E. 880. pl. 11. Paſch. 44 Eliz. B. R. 
Cundois v Simpſon. is 
20. An Action of Debt brought tor ſolliciting a Cauſe in B. R. and it 
nas adjudged by the whole Court, that an Action for Debt for Solici— 
+5 Fees would not lie, but ought to bring an Action of the Caſe, and 
afterwards the Court held, an Action of the Caſe would not lie. Brownl. 
m3, Leech v. ng: , ET 

21. An Executor brought an Action of Debt upon a Promiſe made to 
tle Tifator for bringing up of Children and teaching; and after a Verdict 
ter the Plaintiff upon Nil debet pleaded, it was moved that Debt would 
dot lie in the Caſe, becauſe it was not laid that they were the Plain- 

titl's Children. But the Opinion of the Court was for the Plaintiff. 
All. 6. Mich. 22 Car. B. R. Hains v. Finch. 
22. Debt will lie apon a Promiſe made by a Stranger, as in N. B. 122. 
K., If one promiſes Money to another for marrying of a Poor Virgin; 
Debt lies. All. 6. Mich. 22 Car. B. R. Haines v. Finch. 


** 2 ths 


— 


(E. 2) Conſideration Good; though there is not 


Quid pro Quo. 


pro Quo, per Davers ; and Danby agreed, that Debt does not lie. — 
Per Moyle, if I retain a Carpenter to make a Houle tor 10 1. who does 
it, Action of Debt lies, and it I promiſe a Surgeon 10 l. to cure F. N. 
and he does it, Debt lies againſt me. Br. Contract, pl. 17. cites 3) H. 
2. In Debt, a Man ſeiſed in Right of his Wife ſold 400 Oaks for 20 /. 

and the Vendee took 200 in the Life of the Feme ; the Feme died, the Ba- 
n not being Tenant by the Curteſy, the Heir entered, and the Baron 
nog t Debt of 101. For the Vendee had paid the other 101. in the 


Time cf the Bargain, and is intire, and cannot be ſevered, and he haa 
part of the Oaks, and might have taken all the 400 in the Lite ot the 
Feme, and did not, therefore ir is his Felly, and he ſhall render the 
intire Sum, Br. Contract pl. 26. cites 18 E. 4. 5. 0 

3. But contra if a Day of the cutting had been agreed, and he had not 


not lie, for he has not 947d Pro Duo. Tbid, | | 
4. It I rake another Man's Horſe and ſell him for 101. and the Ouner 
itokes him, yet Debt lies of the 10 l. for the Contrat# was executed by 
Delivery ot'the Horſe, Et expectet Empror. Ibid per Vaviſour. 

. So per Littleton, if” the Horſe dies in the Stable of the Vendor Meſue 
etween the Sale and Delivery. Br. Contract pl. 26. cites 18 E. 4. F. 


6. But, per Brian J. Fol. 22. if I ſell a Horſe for 10 l. I may retain 


Buyer. Ibid. 2 
7. But if the Buyer tendeus the Money, and the other refuſes, there 
le may take the Horſe, or haus an Action of Detinue, Ibid. 


4 Q (F) Cong 


1.FFI promiſe to F. F. 30 f. to carry the Corn of W. N. to D. and he 
| does it, he ſhall have Debt againſt me, and yer I have not Quid _ 


Lite of the Feme; and per tot. Cur. becauſe the Contract was good at the 


cut before ſuch a Day, and the Feme died before the Day. Debt does 


tic Horſe 270 J am paid, and yet I ſhall not have an Action of Debr, till 
_ the Horſe be delivered, and yer by the Bargain the Property is in the 
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(F) Confideration paſſed. 


1. J F J. promiſe my Bailiff, upon his accounting to me, to pay him 

ar a Day certain tor his Service pait, thts is 110 good Conlidetg 
tion ta malntainm an Action of Oebt, becauſe the Service was ended 
betore, 29 C. 3. 20. 7 5 


thy. © 2. an an Acton Upon the Caſe, i? the 1 laintiff declares, That the 
Ward v. Detendant was tndebted to him 201. pro parte pretii diverſorum merci. 
. moniorum & inet chandizarum by the Plaintiff to J. S. being a Stranger, 
aged, and AF the initanee and Requeit ot the Defendant, ante tempus illud ven. 

. | 


brought, rhe Detendant ante tugc promierat to the Plaintitt, ro Jee the Platt 
me 12 . larished , & lie indesbitztus exiſtens, he promiſed to pay him at 4 
ROT cenain Day ; this 45-214 good Conſideracion ; for upon his om 
mention ſgewlng, it Arras C8 t Was nac any Debt, Not COU he 1)1ye 
whether the QN Alti © Leet Tor it, beit bn.) an Action unon the Cafe uon 
Acne che raue, tac auch as this is & Collateral 2romile, and nat {1 
or not. Matlire dt a Oebt, kor the xt was made upon the Sale of tie 
G9ods ta J. S. and between chem; and though this was at the 

Requet! ot cue Orͤndant, pet this Nequeſt, withaut more, did 

not make any Ocor in che L27x;mait wich aut the {Promile, which 

was made ac another Oay , and tyough the Requeſt was futficient, 

with the Iromile, to maintain the Action upon the [Iromiſe, yet 

this did not make it a Oebt in the Octenoant ; and allo, this is but 

a Conditional JIcointſe, \cilicet, that if the ſaid J. S. did not pay, 

that he himſelf would. Tr. 22 Car. B. R. between Cogan and Greer, 
anJunged, per Curtam, this being moved for Error upon a Judg⸗ 

ment in Banco; which Intratur in Banco Tr. 21 Car. Rot, 390. 

and now the firſt Judgment was alfirmed. . 


Error ditorum & Acliberarorum, & pro quibus mercimontis & merchandizis, 


68) Where Debt lies. 
The Eiſt of the Action. 


o 


4 Rep. 49. „F Arrearages of Rent of a Frechold, during the Time ol 
pL 5 the Continuance of | the Freehold, Debt does not lie. 6 U. 41 
. z, 7: b. adjudged. 19 . (“) 6. 29. 47. 17 E. 3. 48, 7. b. 39 E. 3. 22. 
in Opnell's | | or e 8 
Caſe. S. P. — 8 Ann. cap. 14 S. 4 Enacts, that it ſball be latwful for any Perſon, having Rent due 
upon any Leaſe tor Life, to bring an Action of Debt for ſuch Arrears, as uon a Leaſe for Years. 


2. Where & Man may have Annuity, he ſhall not habe an 

5 Action ok Debt. 8 1, 6. 6. b. anreed. — DO 
Fall. tit. 3. Ik a Man grants to another io. every Year he ſhall be re- 
e, dent within ſuch a Harich, the Srantee cannot have Debt for It, but 
cite „ H. an Annuity, for this is Annual at his Will. 4 0. 6. 97. b. 8 0.6.7 
6 19. b, | | | = | 
CP: 1 


— ——Eæf-äFʒn eee da 8 


Debt. Ls 335 | 


a Ban makes a Feoitment in Fee, reſerving a Rent tor ten 


T7 nim aad his Heirs, Wt lies kor this Kent, for it is but a 
hattel. 4 90 | * | 7 5 | 5 | 
"if a Pan leaſes tor Lite, rendring a Rent for one Year, 


Seit lies kor it, for thts is btit a Chattel. 
. so ik a Man leaics tor ten Years, rendring 10 l. Rent to him Co. Litt. 


ſently, pet it reins Debt lies for the Rent betore the Condition per „ C. 6. 
fornied, for before that it is but a Chattel. 7 E. 3. Det. 147. ad gave the 


10 | Rule, rhat 
judged. | during thc 


Term the Leſſee had only for Years, and therefore the Action of Debt is maintainable. 


„ Ik an Annuity be granted and a Nomine Pœnæ every Day that Where Ce- 
it is Arrear, if the Momine Poene be forfeited, Debt lles kor it. %% “ 


| made of : 
20 I). 6. 6. Contra, 8 . 6. 6. b. Olibitatur, 7 9. 6. 40. 3 an 

| | eu # | Annuity in 
Perpetnity in Fee Simple, between the Parties and their Succeſſors, and for default of Payment a Penal- 
iy, Debt lies of the Penalty, though rhe Annuity be Real and Inheritince, Quod Nota. Br. Dette, 
pl. 66. cites 11 H. 4. 8s. by rhe beſt Opinion. „ E Br. Dette, pl. 281, sites 8. C. ind 
„H. 6. 19. 39. And per Skrene, if Rent. charge be granted to me, and it it be Arrear that I ſhall 
have ſuch a Penalty, I may diſtrain for Rent, and allo for the Penalty; Quere inde, for it ſeems thus 


he cannot unleſs the Deed expreis that he may diſtrain for both. 


8. Tf by Preſcription the Burgeſſes of a Tawn oughr every Year to 


_ elect a Man to collect the Rents of the Lord, and that he otight ta 


pay to the Lord 228. for the Profit of the Market, ail Qtion of Debt 
les for every 22 8. by the Lord, for that though this be an Inhe⸗ 
ricance, vet it is a particular Duty by every Collector. 11 U. 6. 14. 


b. 18, thar the Executor of the Lord ſhall have an Action. 


9. Oebt lies for the Arrearages ot the Rent ot a Freehold, ſcilicet, Debt of 201; 
for Lite, after the Eſtate determined. 10 I), 6. 11. 11 D. 6. 15. 19 on cone 
K . 8 I: 5 „ - that the De- 
0 6. 25. | fendant eld 

5 : 5 „ Fr le | to him for 
Term of his Life certain Land, rendering 201. per Ann, the Reverſion to the Plaintiff, and ſurrender'd to 
the Plaintiff, ſaving his Action of the Arrearagas And per Kirton, he has not ſhewn of whole Lease 
he holds, and yet has brought Debt of 201. of the Arrearages of the Rent, Judgment of the Count, 

gere inde; For it was not denied, but that the Action of Debt well lies Br. Dette, pl. $2, cites 
E, 3. 10. | | | „ 


10. Ik a Man takes a Seignioreſs to his Wife, who dies, the Baron 
tall have Debt for Relief fallen duting Coverture. 10 I), 6. 11. b. 
11. Where Annuity granted Pur Auter Vie, or for Years expires pend- 
ig Writ of Annuity thereof or before, he ſhall not recover by Writ of 


- Annuity, but is put to the Action of Debt. Br. Dette pl. 203. cites 34. 


H. 6. 20. FE | 

12. It a Man Joſes his Goods and J. & finds them, and after ſells them 
to the firſt Owner in Market Overt for certain Money, Quære if the Vendor 
be barred in Action of Debt for the Money or not; tor the Sale ſeems 
to be void; for the Promiſe was never out of the Owner; for it the 
Ditleifor comes upon the Land and infeoffs the Diſſeiſee, this is a void 
Feoffment and Remitter. Br. Property. pl. 2). cites J E. 4. 1i5. 
Iz In Debt, where a Man is bound to appear upon Writ at a certain Day, 
it is no Plea that the Writ is not returned, tor he may have Special 
Entry of his Appearance, but it is a good Plea that the Bailiff ro whom 

is bound kept him in Priſon till the Day of his Appearance; for he 

not gain a Forfeiture by his own Act. Br. Dette, pl. 109. cites 9 


4.23. 
14. II 


— etna en — * i — 
— — — —— 


by all the 


the Court 
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14 If a Leſſir borrow of his Leſſee for Nears 201. and after by Deed 
indented between them, the Leſſor grants, that his Leſſee ſhould recotpe 
the Rent until he ſhould be paid the 201. the Letlee cannot here haye g 
Writ ot Debt for the 201. becauſe he had eſtopped himſelt by Deed 
indented to be contented another Way, viz. by Way of Recouper of 
his Rent. Bur otherwiſe it is, where a Man owes me 291. and I grant 
to him by Indenture that he may levy the Money of my Goods. 
Here he has his Election, whether he will bring a Writ of Debt, or le- 
vy it of my Goods. Keilw. 112. b. 113. a. Caſus incerti Temporig, 
Anon. cites 2 R. 3. pl. 15. S. P. 


88 


But in Cro. 15. P. granted an Annuity of 5 1. per Annum to B. for Two Wars, pay 


7 0 Pp „able at Michaelmas, or within Sixteen Days after; in Debt tor this 5l. 


Eli, Tin. Plaintiff declared, that it was in Arrear at Michaelmas, Et adhuc aret ) 


neld', Caſe, exi/tiz ; Defendant demurred, it was 1nlifted, that Debt lies not tor 
ir was agreed this Annuity during the 'T'wo Years but a Writ of Annuity ; but per 


7 Cur. Debt lies, it being a Grant for Years ; tor it is by the Deed 38 
[ Es 


©. 3, chix a Contract. Cro. E. 268. pl. 4. Hill. 34 Eliz. B. R. Brown v. Pen- 


Grantec of dlebury. 
an Annuny 


for Years cannot have an Action of Debt for the Arrearages, during the Term in the Annuity, 


16, It Goods be pawned for Money, and the Goods be demanded and 
detained, whereby the whole Property is in the Pawner ; there the Par- 
ty who had the Pawn may maintain Debt tor his Money. Per F leming 
Ch. J. and nor denied. Yelv. 179. Trin. 8 Jac, B. R. in the Caſe of Rat- 
i Davis. .£ 1 „„ 
17. So if Goods periſhable in their Nature be pawned, and they do 
periſh of their own Accord, then Debt may be brought for the Money, 
Per Fleming Ch. J. and nor denied. Yelv. 179. Trin. 8 Jac. B. R. in 
Caſe of Rar: lifte v. Davis. * 


18. For the Arrears of an Annuity for Years an Action of Debt lies, 


but not tor rhe Arrears of an Annuity for Life, or in Fee, Bulk, 151. 
Trin. 9 Jac. in Caſe of Lucas v. Ful wood, alias Ward. Arg. cited to 
have been to adjudged. _ — 


19. If Leſſee for Years grants Annuity ſor Tears to another, Debt lies 


for it; Per Velverton J. Bulſt. 151. Trin. 9 Jac. in Caſe of Lucas v. 


Ful wood alias Ward 


Lev. 22. 20. Leſſor, for Years, rendering Rent, granted the Rent ; the Leſte 
ig 85 K attorned ; the &Grautee of the Rent brought an Action of Debt againſt the 


Robins y, Leſſee for Rent Arrrear after the Attornment; and upon Demurrer it 


Cox. S. P. Was inſiſhed that this Action of Debt would not lie, becauſe there was 


exactly, and no Privity, the Reverſion being ſtill in the Leſſor; but per Curiam, 
divided, 
it was ad- | | | 2 1 | | ES 
journ'd into the Exchequer Chamber, but on the publiſhing of the Caſe of Ards v. Watkins, in Cro. 


C. 637. 651. where it was adjudg'd, that ſuch Action was maintainable ; the Parties before any Ar- 
gument in the Exchequer Chamber agreed, aud the Rent was paid without any more ado. 


d When 


the Attornment made a Privity, and Judgment for the Plaintiff, 2 Jo. | 


e 


| ages incur, and the Leſſor grants over the Reverſion, ta whom the 8 


ind Newton contra. And Brooke ſays, that the beſt Reaſon as it ſeems that the Action does not lic 


5 (H) Where Debt lies in Reſpect of the Eſtate by 


Matter ſubſequent, 


I the Rent of the very Tenant be Arrear, and after the Lord Br. Debt, 


IJ aliens the Seigniory, vet he ſhall not have Vebt for the Ar- pl 1 7 
rcarages, becauſe the Freehold ot the Rent continues. 19 D. 6. 42. b. e 
| though 
- attorns, Per Nen 


2. So if a Man leaſes for Life, rendring Rent, and after Arrear- B. Deb, 


pl. 93. cites 
. 8. 
Tenant attorns, yet he ſhall not have Oebt for the Arrearages, be- p per Pa. 


| _ theſe arc 
the Acts of the Party himſelf. 


cauſe the Freehold of the Rent continues. 19 0. 6. 42. b. ton, for 


3. Ik a Parſon hath an Annuity in Fee, and leaſes it to another for But ifi! 
Years, and after Arrearages incur, the Leſſor ſhall not have an baue ane 
Action of Debt during the Years for the Arrearages ſo long as the ee 
Eſtate of Inheritance of the Annuity continues. Mich. 1649. between me and my 


*7intal aud Harrington, ADJUDAED in Arteſt of Judgment. Intratur Heirs, and 


? af | I grant it 
1045. Rot. 1612, . . VV | for Years to 
I. S. and the Annuity or the Rent Servive is arrear, and the Term expires; J. 8 ſhall have Debt. 
Br. Debt. pl. 93. cites 19 H. 6. 41. Per Aſcue. - [The Year Book is of an Annuity granted by me 


to Z and his Heirs, and by B. granted to J. S. for Years, and the Annuity &c. being Arrcar, the 
Termexpires, the 'Termor ſhall have Writ of Debt, (ſays the old Edition, but the new Edition ſays 
Derinue,) and yet rhe Annuity continues; and ſo of the Rent Service, notwithſtanding the Frank- 
ten ment continues in me 19 H. b. 42. a.] * Sty. 162 S. C. it was moved, that he ought to have 
brought a Writ of Annuity, and cited 6 H. 4. 5&9 H. 6. 94. The Judgment was arreſted till 
the Plaintiff ſhould move. | | DO 


4 Tt a Prebend Hath an Annuity in Fee in the Right of his Br. Debt, 
Church, and after Arrearages incurr'd he retigns, he ſhall have {23;,0"< 
Debt tor the Arrearages, becauſe the ]Ierſon of the Grantor was Fulthorpe 
it all Times chargeable before in Annuity, and now the Manner of and Paſton, 
the Action is changed into Debt tor Neceſſity. Dllbitatur, 19 1), 6. 555 . 
* b. N | 1 but 7 ons 


? 


ls, becauſe it was the Folly of the Plaintift himſelf.— 4 Rep. 48. b. 49. b. cites S. C. 
5. So If a Parſon hath an Annuity, and he is deprived, he ſhall 
habe Debt for the Arrearages due before. 19 D. 6. 42 b. 
6. So he ſhall have Debt for the Arrearages atrer a Recovery 
againſt him and the Patron in a Quare Impedir. 19 I), 6. 42. b. . 
7. If Leſſee for Lite of a Rent acknowledges a Statute, and after vol. 596. 
icleaſes to the Tertenant, ald then the Stature is extended, and after 


the Rent is Arrear, the Tenant by rhe Statute ſhall nor have an Ac- 7 7 $59) 


” | 1 
191 of Debt for the Arrearages during the Extent; for though in 31 105 CB. 


- <rUty the Freehold is ertinct by the Releaſe, yet as to him it 1s in Lillingfon's 


Elle, otherways the Extent lay not; and during the Continuance e+e 

ab the Frechold, Debt lies not, though the Tenant, by the Sta- 14 | 

tale, hath but a Chattel, for this is derived out of the Frechold. == 

. 4 Jac. B. between Duncombe and Lillington, per Curtam. 

„Che very Lord ſhall not have an Action of Debt tor Aid to 

197» his Daughter, or mant his Son a Anight. Co. Lit. 5 800 
| | 4 ; 5 9. O 


Re. entry for 


Per Fulthorp, J. 


8.2. bur 9. [So] The very Lord ſhall not have an Action of Debt for Re 
contra of his jet due t himſelt, kor this 1s Hart ot his Seigntory, and he may 


Executors s 
for they 5 diſtrain kor it, Co. Lit. 47. b. 8 
may have Mp, Ro : 
ebt of it; for it is not Annual. Br. Dette, pl. 193. cites 4 H. 6 13. Per Rolf. : 
Ind 4ininiftrator of a Lord brought Action of Debt of the Relief, which fell in the Time of the 
Inte ſtate, and the Defendant pleaded in Barr, and therefore it ſeems that it lay clearly; For he did 
not Demurr. Br. Dette, pl. 193. cites Trin. 32 H. 8. Rot. 528. Co. Litt. 83. a. ad fine 
S. P 8 0 : 
be made to the Lord after the Anceſtor's Death, and is not of the fame Nature as the Rent is; For a 
Man cannot have a Præcipe quod reddat of it as he may of the Rent; beſides, it is not Annual but 4 


_ Caialty, which perhaps the Lord may not have in all his Life.— Dal. 17 pl. 6. Anno, 1 & 2 


p. & M. by the greater Opinion, the Lord himſelf may have Action of Debt for Relief, becauſe it j; 
not Annual as other Services are. 4 Rep 49. b. that the Lord himſelf ſhall diſtrain, and 


ſhall not have Action of Debt, and cites ) H. 6. 13. and 22 Aft, 52,,——— See tir. Tenure (N. a) per 


totum. | 


10. [So] The very Lord ſhall not have an Action of Debt for Eu- 


age Due to himſelf for the Cauſe aforeſatd. "Co. Lit. 47. b. 


Br. Debt, 11. Tf a Rent be reſerved upon a Leaſe for Lite, after the Death of I 


pl 03. rhe Leſſee, Dcbt lies for the Arrear Ages before; for now the Fee. 
8 P. per hold ts determined, and it is changed into a Contract. 10 . 6. II. 
Fulthorp. 43 . 6. 13. ES EL | 


* Br. Debt. 12. So ff a Leaſe be for the Life of another, and Ceſtuy que vis 


v1. 116 cies dies after the Rent incurr' d. 19 Y. 6. 41. b. 39 E. 3. 22. 


3 3 
[but the other Editions are 39 E. 3. 22] : | | | | | 

S. P. by Fulthorp, J. Br. Debt, pl. 93. cites 19 H. 6. 41. —8. P. Br. Debt, pl. 90. cites 19 
II. 6. 29. but makes a Quære if an Occupant enters where Leſſee himſelf dies, if he ſhall not render 


the Rent, and ſays, it ſeems he ſhall by Diftreſs, but not by Action ot Debt, during the Life of 


Ceſtuy Que Vie.———Br. Debt. pl. 195. cites 9 H. 6. 29 [and the other Editions at pl. 196. (the 
Number only varying) cites 9 H. 6. 29. but ir ſeems it ſhould be 19 H 6. 29. per Paſton, — 


All the Editions are (devant) which ſeems miſprinted for (durant.) ]) 


InCaeofa 13. But if a Leaſe be made for Life, rendring Rent, upon Condi- | 
tion tor Non-Payment to re-enter, and detain till the Arrearages pald; | 


Condition of 


Non-pay- If the Letlor re-enters for Mon-PPayment, he cannot, during his 
ment of the Sellin, have Debt kor the Arrearages before, becauſe the Freehold 
Rent, the remains in the Leſſee, and the Leſſor hath it but in Nature of a 
+ Can ot Diſtreſs, Contra, 30 E. 3: 17. adjudged. e 


the Action, which cannot be by the Condition without Deed, for before the Re- entry he cannot 


have Debt; for it was then Frank- tenement, and now by the Eſtate being determined, Debt lies. Br 
Br. Debt, pl. 93. cites 19 H. 6. 41. 


Debt, pl. 16. cites 29. [but it ſhould be 39 E. 3. 22. 


. C. cited 14. Contra, 20 E, 2. . adjudged z but this Matter of the Freehold 
_ Co. Lit. „is not intended; but there in the ſame Folio is another Caſe of a 


203. d. S. P. 


Contra that Leaſe for Bears, and it ſeems this is the ſame Cale with the other, 


he ſhall not and [0 the other 13 miſprinted, in that it calls it d Lale for Lift; 


babe Debt, (butt Fitzherbert abridges this Cale to have been a Leaſe for a 


and there- Bear.) | 


fore ſays | | 

587 | | | ” 1 nia 5 5 8 61. 
that the Book [of 30 E. 3. fol. 5. which he cites in the Margin.] which ſeems to the Contrary, 15 filſe 
printed, and that the true Caſe was of a Leaſe for Years, as appears afterwards in the ſame Page 9! 
the Leal, Fe | 


Br. Debt. 15. Ik Leſſee tor Lite, rendring Rent, does Waſte alter Arrearages 


Log due, and the Leſſor recovers in an Action of Waſte, he may have al 


vy Fai. Action of Debt for the Arrcarages, becauſe the Eſtate is determined 
thorp, J. by lawful Action to avoid his Ollinheritance, 19 Y. 6. 422. 


16, Se 


Kelw. 133. a. pl. 111. Per Keble, e contra, becauſe it is only an Acknowledgment 0 


= Debt. 85 3 39 


8. 80 if ſuch Leſſee aliens in F ee, and the Leſſor enters for a For- g. Debt 
e, he may have Debt for the Arrearages. 19 P. 6. 42. b. pl 9z. 8 5 


cites S. C. 
Per Fulthorp, J. 


„„ $0 if a Leale for Lite be upon Condition, and the Leſſor enters * S. P. Br. 
e breach Bt it, he ſhall have Oebt for the Arrearages. Oubitatur, vets pl 
C. 3. 48, 73. b. but 18 E. 3. 9. adjudged, Contra, 19 Þ. 6. 3 F. z. 
„ 39 C. 3. 22. ANLEED, e 22. [and 
Roll. 39 E! 
3. &c. ſeems miſprinted,] 


_— 
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% if Leaſe for Life be made rendering Rent and Leſſe ſrrrenders, 
F. N. B. 120. (G) in the New Notes there (b) cites 17 E. 3. 48. 18 
E. 3. 10, 30 E. 3. J. 38 E. 3. to; contra by ſome; 19 H. 42. for the 
Re-cntry is not a Penalty, fo of a Nomine Pœnæ. And ſays, ſee 38 E. 
3. 22. 19 H. 6. 42, 6 H. J 3. 5 | 1 
19. It a Man /eaſes Land for Years and the Rent is arrear, and a 
Stranner recover the Land againſt the Leſſor, yet the Leſſor thall have 
Debt, Per Newton. Br. Dette pl. 93. cites 19 H. 6. 41. „ 
20. Where Rent is arrear, and the Leſſor diſtreins, and the Tenant 
Init ſor Life ſurrenders and ſues Replevin, the Leſſor may make Avow- 
rv, but Quzre of Debt; it ſeems all one, if he ſhall have the Avowry 
be may have Debt; for it is his own Act to take the Surrender. Br. 
Dette pl. 93. cites 19 H. 6. 41. N . 
21. Where a Thing determines by the AF of God, Action of Debt Br. Debt. 
| vill lie, though it did not lie before, and fo it is where it determines pl. 93. cite? 
by Corr/e of. Law. Bur otherwiſe, where it is by the Act of the Party S. C. 
himfelt. 19 H. 6. 42. a. per Fulthorp. „„ Y 
22. It a Man ſells Twenty Acres of Land for 107. the Vendor may have 
Writ of Debt, though he has not enfeoffed the other of the Land, and the 
cher has no Remedy but by Action upon the Caſe 3 for it his Folly that 
be had not taken better Surety to have been enfeoffed, Quod non Ne— 
tur, Br. Action, Sur le Caſe, pl. 60. cites 22 H. 6. 44. = 
23. It Annuity of Fre be extinct Debt lies of the Arrears. Br, Debt 
) 8 , 
24. Debt lies for the Lord of a Leaſe made by his Bailiff, per Moll J. 
(uod non Negatur. And Choke J. that a Bailiif may Ieate at Will, tor 
ie is accountable to the Lord. Br. Dette. pl. 146. cites 2 E. 4. 5. ; 
25. Ita Man grant an Annnity for Years, the Grantee thall have Writ gr. Annuity! 
/ Aunaity as long as the Years continue, and alter the Years expired he pl. 132. cite: 
mall have Debt of the Arrears; tor he has no other Remedy. Br. Dette 8. C. 
pl. 144. Cites „ | Tn | 
26, H where a Man grants a Seigniory for Tears, the Grantee may 
make Avowry during the Years, and after the Years thall have Debt 
o! the Arrears for the Cauſe atoreſaid. Ibid. _ | 7 
27. Action upon the Caſe, that the Detendant aſſumed to the Plaintiff, 
that if the Plaintiff diſcharged J. T. of ſuch Ex:cution, in which he is at 
he Suit of the Plaintiff, that then if the ſaid J. J. does not ſatisfy the Plain- 
F ſuch a Day, that then Defendant fha!l do it, and counted accord- 
ingly, and they were at Iſſue upon Non-Aſſumpfit, and the Evidence 
to the Jury in Proof of the Aſſumpſit, and the Truth of the Matter al- 
0 was, that the Defendant aſſumed to the Plaintiff *'s Wife, in the Ab- 
ſence H the Plaintiff, and when he came to his Wife he agreed to it and 
"1crerged I. T. without ſpeaking with the Plaintif}, and per tor. Cur. upon 
2000 argument the Action upon the Caſe lies; and by rhe beſt Opinion, 
he ſhall have Action upon the Caſe, and not Writ of Debt. And by 
leine he may chooſe the one or the other. Br. Action Sur le Caſe pl. 5. 
eites 27 H. 8. 24, 25 i 


28. In 


| 
7 
\ 
| 


* 


| | Debt. 


28. In moſt Caſes a Man ſhall have Action upon the Cie. 
may well have other Remedy, but this feems that it is iy auth * 
gree. Ibid. 1 7" 
29. As where a Man is indebted to me, and he promiſes to pay Frs 
17ichaelnas, I may have Action of Debt upon the Contract Rs SI 
O1 the Caſe upon the Promiſe, and ſo this is in diverſe Reſpects for a 
the Promiſe Action of Debt does not lie. And this in B. R. Ibid Bus 
3c. Where a Man grants an Antuity to F.S. during the Life Of thz.. 
Grantor, and the Annuity is arrear and the Grantor dies, the Grantee 
himſelf ſhall have Action of Debt of the Arrears of the Annuity 5 
cauſe the Annuity is determined. Contra when the Annuity continy . 
as it ſeems. Br. Dette pl. 19 1. cites Vet. N. B. Annuity. © 5 
Rep. 23, 31. If a Man leaſes Lands for Nears rendering Rent, and for Default; | 
b. cites S. C. of Payment, that he thall re-enter; if he do re-enter into the Land 7 | 
and 30 E. 3. Non Payment of the Rent, yet he may have an Action of Debt tor the 


>, and 6 H. | . 5 8 | 
13.5 don. Rent, for which he does Re-enter, and in the Writ ſhall recover l, 
trary to the Rent for which he re-entered. F. N. B. 120. (H.) | 

Book of 32 „ . 1 

E. z tit. Barr 262. (which is not Law,) and this is in reſpect of the Contract between the Leſſor ud 
the Leſſee.— See Kelw. 153. b. pl. 1. Mich. 1H. 8. 1 
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32. It a Man /caſes Land for Term of Years rendering Rent, and after. } yer be 
wards the Rent is behind, and the Leſſee ſurrenders his Term, yer the | Hui B 


_ Leffor ſhall have an Action of Debt for the Arrearages before, as it ſeems | 
by P. 38. E. 3. Tamen Quære, for the Opinion is contrary to 2 H. 6, | 
F. N. B. 122. (A) | 7 - „ N 


i 
i 2 
8 , . '* 
= . 
; . bt 
: * > ' J: 
6 - : , : 1 2 


tended 

— ; 5 15 | [ Adio 
VVV 34 
I bBaron after Death of the Feme. PI. 4] = 18 
Leſſee for Years aſter the Term expir' d. Pl. C. 7. WM i: 
| | | | | j e001 


I. Fa Rent becomes due to the very Lord, and after he dies, his b fend. 

- Exccutor ſhall not have Dobt kor this Rent, becauſe the : 318. 
Bent continues a Freehold in the Heir. 11 I. 6. 15. 19 . 6. 41. bv. 5 

70 


1 2. The Exccutor ſhall have Debt tor Relief fallen in the Life ok , 
may have the Teſtator. 5 11 I), 6.1 5. Co. Lit. 47. b. 5 EE 1 * 
Debt for Relief due to the Lord. ö See all the Books cited at (H) pl. 9. which are full as to this Point, I | 17 


Co, Lit . 3. The Executor ſhalt have Debt for Eſcuage, Aid pur faire Fit 
d SP. Chivalier, & pur file marrier due in the Life of the Teſtator. 

4. The Baron ſhall have Debt tor Relief fallen in the Right of the 

F Fae OC the Coverture after the Death of the Feme. 10 h. 

| 6. 11. + | 3 | | | es eee 

= 5. It there be a Cuſtom that a Town ought yearly to chooſe a Man 

EL, to collect the Rents of the Lord, and to pay 22 8. to him for the Pro. 

See(K) pl g. fits of his Fair, if there be 22s. due by a Collector, and after the 4 

—— Lord dies, his Exccutor ſhall have Debt tor it. 11 H. 6. 14. b. Ol - 

e bitatur. (So it ſcems the Lord himſeif nught.))  _ 4 

6. Ik the Grantee in Fee of an Annuity grants it ober for Years, 

and atter the Term expires, the Leſſee ſhall have Debt for the Ir 

rearages, though the Annuity continued of Inheritance, we 


— tate teh —— — 
— contin comme — — 


Debt. 


„Cate ok the Lefſee is determined, and ſo he hath no other Re- 


7 


— — — — — — 


Ty. 


— —— 


>, ans the {erlon of the Tertenant was chargeable before, 


1 
and | 


It 


* 
lbb 


| Cur, in Ognel's Caſe, | 


s ; 
9 0 80 La for Years of a Manor, after Term expired, ſhall have 


5cit tor the Arrearages, becaule he hath no other Remedy, yet the 


Jüerttauce continued. 19 P. 6. 42. 9 D. . But quære the Rea: 


| C41 ok. | Ly | 
in ih p or Prebendary dies, his Executors ſhall have Deb? for F. N. B. fac 


|, Arregrages of an Annuity incurred in the Life of his Teſtator, be- (L) S. F. 


uſe the Perſon of him that ought to pay the Annuity is chargeable in 
Writ of Annuity. 4 Rep. 49. a. in Principio. Hill. 29 Eliz. C. B. per 
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(]. 5 ) Pleadings in Debt Gr Rent: 2 


„ IE ET upon a Leaſe for Years, rendering Rent payable at another 
County, than where the Land is, and no Diſtreſs in the Indenture, 
ver he diſtrain, and there Levied by Diftreſs upon the Land aud ſo he owes 
hi nothing is a good Plea. Br. Viſne pl. 19. cites 44 E. 3.42 _ 
2. In Debt for Rear againit Leſſee tor Years, if Payment in another 
Crzty, or levied by Diſtreſs be pleaded, he ſhall conclude, And ſo he 
ones him nothing. Br Debt pl. 2. cites 34 H. 6. 17. „ 
4. A Leaſe was made of Tithes paying Rent with a Proviſo, that if 
. S. the Leſſee, attempt or proſecute any Action againſt A. B. who pre- 
nel a former Leaſe made to him of the ſame Tithes, and if upon ſuch 
dion a Verdict ſhould paſs againſt F. S. the Leſſee, that then the Rent 
(ud ceaſe. In Debt on a Bond entered into by the Leſſee for Per- 
ſormance of Covenants the Breach aſſigned was Non- Payment of Rent; 
S. the Defendant pleaded, that A. B. enjoyed the Tithes by Virtue ot 
his former Leaſe, ſo that the Defendant could not have and enjoy them 


According to his Leaſe, and ſo there were no Covenants to be performed no 


lis Patt; upon Demurrer the Opinion of the Court was againſt the De- 
kndant, for the Rent is payable until a Verdict fhould paſs &c. Dy. 
318. b. pl. 11. Mich. 19 Eliz. Anon. | CO pa ans” | 
It in Debt for Rent, the Plaintiff” declares upon a Leaſe for Nears 
rndering 31s. Yearly as Lady-Day and Michaeimas by equal Portions, | 
au demands 15s. 6 d. for Rent behind for one Tear ending at Lady-Day © 
lat, the Declaration is naught ; for the Demand of the 158. 6d. being 
for the Arrears of the Rent of the whole Year, it ought to have been 


| ſeed bow he was ſatisfied the Reſidue; and tor this Cauſe at- 


ter a Demurrer to the Detendanr's Plea the Writ was abated. Cro. C. 
137. Trin. 4 Car. Bailey v. Hughes. 5 

5. Delt upn Bond for Performance of Covenants in a Leaſe; the Defen- 
cant pleads Performance, the Plaintiff replied and affigned a Breach for 
Nn-Payment of Rent on ſuch a Day, Secundum Formam Es KEffettum 
Unditionss Obligationis pred? the Defendant rejvins and alleges an Entry 
le Plaintiff on the Lands leaſed before the Rent due, and that he 
ent Poſſe/Jron till the Rent=Day was paſi; and fornd for the Plaintiff 3 it 
noed in Arreſt of judginent on the Plaintiff's Replication, it being 
that tne Deſendant did not pay the Rent Secundum Formam & Effettum 
onditionis of the Bond, whereas there is 2% Mention of any Payment of 
Rent in the Condition of the Bond but in the Leaſe only; Sed non alloca- 
ur; becauſe the Defendant by his Rejninder confeſſed that ſuch Rent 
5 afrear, and waived taken litve upon ir, but took Iſſue on another 
Matter, and ſo this is well enough alter a Veidici, And per Hale 
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Ch. B. it is all one in Subſtance to plead, as the Plaintiff did, and 
. | "4 3 1 7 a i) 
have pleaded Secundum Foamam' & Ellectum Indenturæ; Por the 


Condition of the Bond comprehends all that is comprized in 
but though it night have been a Olleſtion upon Demurrer, yet t 
no Doubt of it after a Verdict, Hard. 3 19. pl. 13. Mich, x 
the Exchequer. Anon. 


the Lease: 


4 Car. 2. in 


Sid. 423. 6. Debt for Rent apon a Leaſe for a Year, and ſo from Year to Y,n. 
pl. 2. d. C. Ona: ambabus Partibus placuerit z there was a- Verdict for th. 
8 Flaintift for Two Years Rent. Sanders moved in Arreſt of Judgment 
Action that the Plaintiff alleges indeed, that the Defendant entered and was pol. 
to be 


ſeſſled rhe firſt Year, but mentions no Entry as to the Second. Per I. 


Vile 


brought for den, the Fury have found the Rent to be due for both Years, and ne 


. now intend, tnat he was in Poſſeſſion all the Time for which the 


that the not Wicke v. Maſon. 
averring the 


Continuance of Poſſeſſion was aided after Verdict. ——2 Keb. 543. pl. 5. Coftrike 


Yeo wn Rent is found to be due. Mod. 3. pl. 10. Mich, 21 Car. 2. B. R. Goſt. 


8. C. held accordingly, and that this was a Leaſe for three Years, and not at Will atte 


5 r the firf 
Near. | 


. In Debt for Rent upon a Demiſe of a Fiſhery to the Defendant {ir 


Three Lives, the Plaintiff in his Declaration ſet ont the Demiſe, Vini 


Cujus the Leſſee entered, & fuit & adhuc eff inde Poſſeſſienatus. The B- 


lendant pleaded Nil debet, and there was a Verdict for the Plaitiſ. 
And Serjeant Prat moved in Arreſt ot Judgment, that it appeared upon 


the Declaration, that the Eſtate for Three Lives was continuing, and 
there ſore Debt did not lie, it being a Rent iſſuing out of a Freehold. 


Serjeant Hooper, in Anſwer, faid, that this was well enough after a 
Verdict, for that Nil Debet put all the Matter in Iſſue, and if the 


Eſtate had not been determined, the Plaintiff could not have had a Ver- 
dict; and that that Matter indeed was the greateſt Matter litigated at 
the Trial, and therefore the Continuing not appearing directly, the 
Court would take the Eſtate to be determined. Pratt faid, that be 
Averinent in the Declararation of the Fuit & adhuc &c. was an exprels | 


Averment that the Eſtate did continue; but if it were only indifferent, 
it would not be good; for the Plaintiff ought to ſhew expreſsly in his Di- 


claration, that the Eftate for Three Lives was determined, or elſe he ws | 


not intitled to bring his Action of Debt, within the Statute of H. 8. 


which was agreed by the Court, and the Judgment arreſted. 2 Ld. 


Raym. 1056, 1057. Mich, 3 Ann, Biſhop of Wincheſter v. Wright. 


* 


Diftreſs ſuf= S. It a Man diftrains tor Rent and impounds the Diſtreſs and then 
brings Debt tor the ſame Rent, the Detendant may plead levied by } 
Rot ia Dres; Per Holt Ch. J. 11. Mod. 144. Hill. 6 Ann. in Cafe of Alton | 


ficient to ſa- 
ty the 


good Plea V. Jarvis. 
In Bar to 


Debt, for the Rent. Per Turton, 1 12. Mod. 663. 


9. In Debt for Rent the Plaintiff declared on & Deniſe by Mentiuna 
exi/tit ; this was held to be Ill and not helped by Detendant's pleading I 


over. 11. Mod, 258. Mich, 8 Ann. B. R. ſoddrell v. Heath. 


(K) Where | 


J 
here can de 


8 Maſon, 


th. At. 


Debt. 343 


In what 
Caſes an Ac-ͤ 


„ —. 
— — 


tion on the 
the | | . Caſe lies, 
"I (b) Where Debt, Covenant, an Action upon the Caſe, . 
3 - or Account lies, without Contract. Actions 
2. In | | | | (N) Per to- 
| s tum, 
70 . J Fa Pan delivers Money, upon Condition to be his Naney, The Bailor 
ber and that if it be not performed, that it ſhall be re-delivered; It x Sep | 
pol. the Condition be not perlormed, the Ballor may Have Debt kor it, Account. 
- MHA = Br Dr, LL 
1 We 1 | cites 8. G. 
1 the - TY = 
Gol 2 Tf a Man delivers 1001. in a Bag unſealed to another, Debt 
dar not lie for it, becaule the Property was never auc ok the 
Maſon Balor. 18 10. 6. 20. U. 3 T1. : PROD 
e bf Ik J have a Rent out of Land, and the Lenant delivers it to 
; another to pay £9 mie, J 1 29 have Oebt againſt him tor what he 
ach received. 6 0. 4. J Bl. 6 ne ne Ces 
nt fir 90 t T7 a Man delivers Money to you to pay to me, J ſhall not have 2 yo PL 
ate Debt kor it, becauſe there is not any Contract between us. 3/818, 
el, 60.4 . 5 P—Cro. | 
tiff, 2a | h | TE | . 687. pl. 
upon 1. Trin. 27 Jac. B. R. the S P. adjudged, that Debt lay. 
wold, | . Tf a Man receives Rent of my Tenant by my Command, J {yall 
af net have Debt againſt him. 6 . 4 8. „ 
f the 6. So if he receives it ot his own Head. 6 I), 4.8. „ 
Ver- 7. Tf a Man by Obligation acknowledges that he hath received a Br. Debt, p: 
d at dam ad proficiendum & computandum, the Obligee may have Debt 35 fs | 
the | for it if he will. 42 E. 3. 9. 3 8 
t e 0 if a Man up Deed delivers certain Money ta another, to ren- 
preſs | der an Account thereovr to him, . 5 an Action of Oebt for 
rent, | he Boney at his Election. 28 E. 3. 93. b. 
De 0 A Tf 4 a Cuſtom that the Collector of the Rents of the See (I) pl. © 
"EI Lord ought to pay 228. to the Lord tor the Profits ol the Marker of ®: N 
1.8. | the Lord, the Executor of the Lord map have Debt for the 22 8. 
La. vithout bringing a ric of Account, for he is not a Receiver of 
E-1 this, but he ounht to pay it, whether he receives the J2cofits or not. 
then | 119. 6. 14. b. | Ro CE 5 5 Tn 
ed by | 10. Tf a Pan delivers Money to deliver to J. S. If he does not de⸗ 
Alton | liver it, pet J. S. cannot have a Mrit of Debt againſt him. 19 1), 6. 
- 1, 20.0, 6.35: D- 25 De 8-23, Wt3h oe or oe 
11. So [Bur] if J. S. retuſes the Money, the Bailor may have 8 | 
- Ocht againſt the Bailee for it, 19 Þ. 6. 35. ; v8. by 
onat | Fulthorp, J. For the Bailee ſhall not retain the Money by the refuſal of a Stanger; and Brooke ſays, 
ding : this ſeems to be good Law ; For the Bailor may have Debt or Account, becauſe there is Privity. 
| 12. Tf a Man by his Deed acknowledges that he hath 10 much of 
the Money of J. S. due to him in his Hands, though here is no Con⸗ 
track or Borrowing between them, yet J. S. may have an Action of 
— bt againſt him. 11 0 6. 39. eee — — —— 
here 13. Ik J deliver Money to another to repay at a certain Day, 


Ocbt lies for it at the Day. 29 E. 3. 26. b. 
ug. [So] If J deliver Money to B. to keep ſafely, J may have 
an Action ok Debt againſt B. tor it. 2 B. 3. 15. O. 28 9. 8. 22. 


DO. 137. 2 
15. J 


2 — —— — 


turn. — Mo 
2886. pl. 8 . | 
124 8.0. pie Contract, but grounded principally upon the Record, ſo that 


Senn, „ againſt the Executor. Adzudged, this Matter being moved in qr 
Action well reſt of Judgment. bee. 


ment was given Niſi &c.——— Jo. 430. pl. 2. S. C. adjudg*d by three ] (abſente Brampſton,) that 


15. If A. by my Command pays Money to B. to my uſe; and B. does 
. not va it ta me, J may have Oebt kor it againſt him. 36 6. 6. 
SAY 16. Jt a Man leates tor Years, rendring Rent, and | 
che Bana tv an9ther, and dies, the Deviſce map have 
Debt for the Rent, though 1t is become a Rent-Seck, by 
the Origtnal Creation thereof Debt lay. Mich. 11 Jac. B. B. he. 


* Hob. 17. Ik a Sheriff levies certain Money upon a Levari Facias out of 
8 PL 268. A Recogntzance at the Suit of J. S. and after returns the Writ ſerved, 
ſolved ac. J. S map have an Action of Debt againſt the Sheriff, as well as | 
cordingly. u Sire Factas, or Fiert Factas, though there be not any actual 


Hut. Contract between the Sheriff and him; kor this is a Contract in 


- 31-8. Law, ſcilicet, the levying the Money to the ule ok J. S. Hill, , 


but not re- 


ſolves. Jac. B. between Speak and Richards, per Curiam, adjüdged. 
Noy. 22. Hobert's Reports 279. the ſame Caſe, Paſch. 15 Car. B. R. be. 


Spark v, tween || Parken/on and Culliford, adjudged per Curtam, that an ac: 


Rictaras. tion 07 Debt lay againſt the Executor of the Sheriff, though it did 


on ſuch Nc. üñpon a JPerfonal Tort, but upon a Contract in Low made by the 
'Ceſtator, upon the Receipt of the Money ; and this is not a Sim: 


8 
adjudg'd 


the Executor cannot wage his Law, and therefore the Action lies 


lies. —Hutt. 32. Trin 16 Jac. cites 8. C. as adjudg'd accordingly. | | 1 
1} Cro. C. 539. pl 3 Perkinſon v. Gilford, S. C. all agreed, that the Action well lay, and Judo. 


either Account or Debt lies at the Plaintiff's Election; and that it lies ag inſt the Adminiſtrator, — 
Mar. 13. pl. 33 S. C and all conceiv'd that the Action would lie. — See tit. Sheriff (L.) 
Per totum. | = : 5 | 


18. Debt lies in Bank of an Amerciament aſſeſſed in a Leet by the 
| beſt Opinion of the Court. Bur Quere, becauſe it was not much argued, 
Br. Dette. pl. 179. eites 10 H. 6. 17. N e 

19. It I deliver Money to A. to beftow in Charity, and before he gives 
I countermand it, Debt lies for me againſt him tor the Money; for the 

Property is ſtiill mine. D. 22. a. pl. 135. Trin. 28 H. 8. 1 
20. B. retained R. to be Miller to his Aunt at 10s. a Week; Ad judged 
that Debt lies not upon this, but Action on the Caſe; for in Debt it is 
requiſite that the Thing comes to the Party that promifes; and fo for 
Want of Otuid pro Quo Debt does not lie; But per Cur. this main- 
teains Action upon the Caſe; for though it be not beneficial to B. it is 
chargeable to R. Dy. 272, a. Marg. pl. 3 1. cites Mich. 26 & 27 Eliz. 
%%§ A A A oi nn: „ 
21. The Words of an Oligation were, I am Content to give to A. 10]. 
at Michaetmas. Held that Debt or Covenant lies at the Election of the 
Plaintiff. 3 Le. 119. pl. 169. Mich. 27 Eliz. B. R. Anon. 
22. V. was an Innholder in a great Town in the County of S. where 
the Seſſions uſed to be holden, and the Defendant was a Gentleman ol 
Quality in the Country there, and he in going to the Seſſions uſed to 
lodge in Houſe of the ſaid V. and there took his Lodging and his Diet for 
 humſelf, his Servants, and Horſes, upon which the Debt in Demand grew; 
but the ſaid V. was not at any Price certain with the Defendant, nor 
was there ever any Agreement made betwixt them for the ſame. It was 
ſaid by Anderſon Ch. J. that upon that Matter an Action of Debt did 
not lie. And therefore afterwards the Jury gave a Verdict for the 
Deſendant. 


Debt. 


— 
— 


— 6—ũ—— 
— 


Detendant. 
bültham. 


3. Le. 161. pl. 210. Hill. 29 Eliz. C. B. Young v. Ah. 


23. Caſe for that in Conſide ration, he on ſuch a Day &c. had con- 


1-otfed with and by his Bill of Articles had bargained and ſold unto the 


| Pejendant and his Heirs a B:ſſuage, the Defendant promiſed to pay the 


Pluntff 300 J. on ſuch a Day, which he had not paid; and upon Demur- 
ler it was adjudged, that this Action would not lie, becauſe in this 
Cale he might have an Action of Debt; and where a Man may have an 
Action at Common-Low (as Debt is) an Action upon the Caſe will not lie. 


2 And, 53. pl. 39. Trin. 38 Eliz. Wade v. Branch. | 

24. A. delivered 161, to B. to keep for him the ſaid A. and to be re- tl 3c £ 
delivered and paid to the ſaid A. upon his Requeſt ; it was inſiſted that C. held ac- 
Pebr lay not, but Accompt; bur adjudged, that on B's refuſing to pay cordingly; 


* 


it, upon A's Reqeſt, Debt did lie tor A. againſt B. D. 20. b. Marg. 


vices 40 Eliz. C. B. Bretton v. Barley. . 
25. A Man made a Leaſe for Life rendering Rent, and for NVon- Pay- 


ment to re-enter ; and alterwards he brought an Action of Debt for the 


{une and recovered. Ibid. 21. a. Marg. 

26 A Man delivers Money to ancther to buy certain Things for him, and 
he does not buy them, the Party may bring an Action ot Debt, but he 
{aid that the Plaintiff ought to aver, that the Deſendant had not re- de- 
livered them. Ow. 86. cited by Glandville as adjudged, Hill. 41 Eliz. 
in Caſe of Bretton v. Barnet. — | : 


27. Walmſley took a Difference between Goods and Money; for if a 
Horte be delivered to be re-delivered, there the Property is not altered, 
ind therelore Detinue lies. And it Portugal's or other Money that 
may be known be delivered to be re-delivered, a Detinue lies, 
jor they are Goods known; but it Money be delivered it cannot be 
| known, and therefore the Property is altered, and therefore Debt will 


lie. Ow. 86. Mich. 41 & 42 Eliz. Bretton v. Barnet. 

28. A. gives Money to B. to buy Wares, and B. does not buy them. 
Debt was maintained for the Money. D 20 a. pl. 119. in Marg. cites 
it as a Cafe cited by Glanvil Mich. 41 & 42 Eliz. as adjudged. 

29. A, delivered a Horfe to B. with Orders to /el/ him for 3 1. Ad- 
judged that Debt did nor lie, but an Account for the Horſe and the 
Profits. D. 20. Marg. pl. 120, cites Trin. 2. Jac. 1. Holcomb: v. 
dumwood. „ 


Zo. A. delivers Money to B. to pay it to C. for the Debt of A. A. him- 
| ſelf atterwards pazd the Debt, and afterwards B. pays the Money to C. 


and it was ruled that an Action of Debt lies againſt C. tor the laſt Mo- 


ney, for the laſt Payment was upon a Tacit Condition, if the Debt 


was not paid before. Cited per Cur. Noy. 22. Trin. 15 Jac. C. B. in 
Cate of Spark v. Richards. „ N 
31. In all Caſes where the Party who receives Money, is to have any Al- 
Hande or Reward for the receiving thereof an Action of Account-render, 
and not an Action of Debt, or upon the Caſe muſt be brought againſt 
Him. L. P. R 36. . 5 : 5 
32. An Action of Debt, or an Action on the Caſe upon an Inſimul. 


Computaſſet lies at the Election of the Plaintiff it one for receiv- 


ins Money of a Third Perſon for the Uſe of the Plaintiff, although he had 
% Authority given him to receive it; Hill. 23 Car. 1. B. R. For it is the 
litereſt that the Plaintiff hath in Money paid tor his Uſe, that gives 
lim the Cauſe of Action, and it is a Receipt ot the Money that makes 
the other Party liable to the Action, and it matters not by whit Autho- 
My be received it. L. P. R. 30. . = 

33. An Action of Debt was brought againſt the Defendant upon an 


Ifoaul Coinplitaverunt, and a Verdict and judgment given againſt him 
| Wy where» 


2 


| 


Debt. 


whereupon he brought his Writ of Error, and athgns for Error tha, 
the Action was brought againſt him for Rent as a Tenant of Land and 1; 


4 à Receiver, and therefore an Account did not lie; Roll Ch. J. cited 


20 H. 6. Rent alone lies not in Account, becauſe Rent is a certain 
Thing, and it is alſo the Realty ; but if Rent be mixed with other 


Z Hine, an Account will lie; but here it appears the Action is brought 


againſt the Defendant as a Receiver, and if one receives Money du; i, 


310 tion Obligation, I ſhall have either an Action of Account, or an 
Action of Debt againſt him, ſo if he receives my Rents without my 
Conſent, Therefore let the Judgment be aiirmed. Sty. 287. Trin. 
1651. Hamond v. Ward. | 
34. The Nature of a Debt is not changed by an Account no more than 
accounting with an Executor, but a Specific Promiſe to the Husband 
to pay him a Debt due to the Wife Dum Sola may alter the Debt. 
Sty. 473. Mich. 1655. Conie v. Lawes alias Lewis. 

35. 1 oblige myſelf to pay ſo much at ſuch a Day and ſo much at ſuch à 
Day, Covenant lies, eſpecially if both Days are not paſſed ; but Ch, 


Bar. Bridgman doubted how the Law would have been if the Words 
were Teneri & firmiter Obligari, becauſe thoſe Words ſound in Debt 


41d-.not. in Covenant. Hard. 11S. Hill 12 & 13 Car. 2. in Scace. 
Norris's Caſe. 5 „ 
36. Indiciments for clipping being found againſt M. he gave K. a New- 


Zate Sollicitor nol. to procure his Diſcharge and for his Pains ; and W. 


not being proſecuted on theſe Indictiments he brought an Indebitatus 


Aſfumpfit againſt K. for the whole 301 Upon the Trial betore Holt 
Ch. J. it being proved that the Detendanr contelied that he had diſpoſed | 
of this Money in Bribes ; the Jury by Directioa gave a Verdict tor the | 
Plaintiff, Ld. Raym. Rep. 89. Trin. 8 W. 3. Wilkinſon v. Kitchin. 
37. If one Covenants or promiſes ſpecially upon Receipt of Goods 


to be accountable tor them, if he will not account, Action upon the 


Covenant or Promiſe will lie, and an Action of Account lies upon the 
General Receipt. Per Holt Ch. J. 12 Mod. $17. Paſch. 13 W. 3. B. R. 


zu Caſe ot Spurraway v. Rogers. 


20 


ä 


iN. 2] Debt, On Penal Statutes, though not expreſs d in | 


the Statutes. | 


18. [1.] \N DERE by the Statute of 14 H. 8. cap. 5. and the 
Letters⸗Patents of the King, it is enacted, Ti: 


every one that practiſes Phyſick in London without Licence of the Col- 


lege of JIhyficians, ſhall torteir for every Month 51. one Molety to | 


the Ging, and the other to the College; though no Actton is ap 
pointed tor it, yet they have an Action of Oebt for it, Trin. 4 Jal. 


B. B. College of Phyſicians adjudgeg. 


19. [z.] An Action of Debt lies upon the Statute of 2 E. 6. for the 


treble Value tor not ſetting forth of Tithes, though the Statute does 


net mention any Action but only that he ſhall forfeit the treble Valle, |} 


and does not mention to whom he ſhall forfeit it, nor by what Action 
it thail be recovered. Co. Entries. And this is now the 


510 853. pl. 
1166. 8. C. 
e 
achudged, | 
and though 
the Statue 


counnan 10 ractice. 

20. [z.] An Action of Debt lies by a Sheri upon the Statute 9 —4 
28 Eltz. cap. 4. for his Fees given by the Statute, tor an Execution 
ſerved by him, though the Statute daes not ſay that he ſhall hube 
15 Fees, or any Action tor them, but only ſays, that he wall 
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— — — 
— — es 
A * 


— 


e dar any Execution ſerved any Conſideration or Recompence 3%, nor 
«5-03 chat thereakter in the laid Act mentioned, which it ſhall be give any Ac- 
"411 £9 be had and received, ſcilicet, 12 d. for 20 8. where the tion for his 


e- 
itt e - 
"= Ses, yet it 


en dees not. exceed 1001, and 6 d. where above 100 l. 14 Jac. was 15. 


n_ 


7 v 


. between Proby aud Lumly, Dlaintiffs, and Michel, Octendant, , 5 Ac. 


. Ne : | | | ) d ' 
Dudged. Intratur. Palſch. 14 Jac. Not. 531. tows given 

ehe | ns by that Law 
Neceſſttyv.— Roll. Rep. 404. pl. 34. adjudg'd ; and it was ſaid, that there was no Precedent 
ach tion having been brought before. —Noy. 75, 46 8. C. cited as adjudg'd, ——5, C. 


13 adjuag'd Poph. 173. | 


"LI IS 4 
/ 11 


S. C. cited Lat, 51.— Sce tit. Fees Per totum. 


(L) Upon an Account. 


1 1 lies ha an Account betore himſelt. 45 E. 3. 14. U. 
P. 4. 14. U. | | | 3 
2 Dobt lies for the Arrearages of an Account against che Bailiff 
of a Manor. 7 Y. 4. 3. | 
. Ik the Bailiff of a Manor accounts for the Iſſues before they are 
letlable, an Action of Debt lies tor the Arrearages, for h? hath v9- 
luntortly charged himſelf with them. 13 P. 4. 12. bv. 
; Tf upon the Account of a Bailiff of a Manor it appears, that 
be 1374 paid more than he received, he may Have Debt tor this Suür⸗ 
pluiage. 7 Y. 4. 3. 1 


* 


574 xk 22224 1 0 ; 2 5 F * : | EEE > 3 
Ballett nay have Debt for it. 29 E. 3. 25 b. 58. cites 8. 
| - | „„ | C ggrtnan | C. and no 
mention is there made of any Promiſe of the Lord, but only of his being over paid, and that in Debt 
acht by the Bailiff, the Lord was compelled to anſwer. a | 


Account, - 8 . 6. 10. b. 15. LU. Debt upon © 
s | | | | x Arrears of 
Want the Plaintiff was examined, and found that it was for certain Stuff bought of the Plaintiff, and for 
he had accounted before Auditors, and becauſe it did not lie in Account, he was commanded to 
| merdthe Count, or the Defendant ſhall be diſmiſſed, by which he declared upon a Contract, Br. 
Le, pl. 89, cites 8 H. 6. 10. But in ſuch a Caſe the ſame Year, fol. 15. the Plaintift would not amend 
his Count, by which the Defendant made his Law immediately. | 


unt, As for a Contract, Ocbt lies not tor the Arrearages of the 3 


„Ik a Han accounts againſt another as Receiver to a Stranger, 

lf the Octendant be found in Arrearages before Audirors affigned, 

Debt lies not for the Arrcarages upon the Account, becaule it ap- 

cars that he is not accountable to the JAlaintiff. 20 Þ. 6. 6. 

5. Bur in an Account as Receiver ot the Plaintiff, i the Oeken⸗ 

vant be found in Arrearages, Debt lies tor it upon the Account, 

tough in Fact he never was his Receiver. 20 I), 6. 6. U. contra, 

9. Debt lies againſt Executors upon the Arrearages of an Account 

by the Executor himſelf, of Receipts by the Teſtator. 2 D. 4 13. b. 

10. And the Court in this Cale may be of Recoiprs in general, 

hou mentioning the Particulars, becauſe the Defendant was 
ONES SIE EE eee 
11. zu a Writ of Account againft another as Receiver, if the Oc- 3 | 
Cant be round betore Auditors in Surplus, pet he ſhall not have 07, #- 37 
Debt ant the 3tamtift tor it, inalmuch as he is charged as Re 
leer, and not as Bälliff, for a Rerciver ſhall not have any 1 2 Hut 2% 
aupence of his Travel #£. Pich. 12 Jac. B. K. between the 75 > + 


% $140k and Foyd, adzudged upon Oemurrer. 8 
12. Debt 


upon the finving the Surplus the Lord promiſes to pay it, the gr. Debt, fl. 


6. Tf a Man ascaunts before Auditors for a Thing that lies not in (AL. 


— — 


248 1 | : Debt. 


— 6 


„ 5 777 A or ri 
12. Lebt by Executor, and counted how a Stranger by his 1 357 Tord 

deviſed 100 l. to the Tiftator of the Plaimiff, which came ty the Hand g vroke 

the Defendant, who recited by Indenture that it came to his Hands, Caſte 


that he had delivered go l. to F. M. for the Uſe of the Teftator, and ſo the Strat 
remained 60 J. in his Hands for which Action accrued to the Pla 0 

as Executor, and by Award the Defendant was compelled to r I a 

it hout other Contract or Appointment, and without being put ys Ph 
tion of Debt. Br Debt pl. 186. cites 11 H. 6.39, © £ 1 


13. It was held for Law, That where Two Fointenants are of a Mz. | Corp 
nor, and the ohe of them aſſigns Auditors to near the Account of th, jor t 
Bailiff of the Manor, who is found in Arrear, the Action of Detr ſpa) did 
De 1 in both their Names &c. Thel. Dig. 26. Lib. 2. C. 2. 8. 1 the 


eites Faſch, 18 E. 4 3. I of t 
| Y _ | 71 ter 

3 — —ůͤ— = — — | afiir 

| | | 1 Ol E 


L. 2 For other Matters. | 


5 Rep i 2. [1.] 1; Aa Corporation that has Power bp Charter ot Jo reſtrip⸗ ö 
a. Trin 33  . _, A tion to make Dy-Laws, makes a By-Law, and that uf 
5 7 15 „5. be broke, to torleit a certatn Sum to the Corporation, though it | 

In be not appointed by the By-Law that it Hall be recovered by Action 

Gaye S. C 055 SH GU Y Allo 

Sce tit. By ok Debt, yet an Action of Oebt tics for it, becauſe tots is a Duty 
Laws, (A 2) in the Corporation, thts being a By-Law, and this Sum forteiteh 
3 C to them. Co. 5. Clark 64. Dobert's Reports 279. | 
Notes there. „„ Eo | 


| Hob +6; 13. [2] Debt lies for an Amercement in a Court- Baron. Vobert's 

in pl. 260. | | NE TN. | 5 * f 
"4 Hobart, Reports 279. | 
Ch. J. 3 | | 


Hob. 206. 14. [3.] Tf a Talley be delivered to a Cuſtomer, Debt lies for it Þ 
See as (von as the Money comes to his Hand. 1 Þ, 7. Hobert's B: 
by Hobart, ports 279. 5 | | | 

Where the King is indebted to me, and aſhgns me to take it by the Hands of a Cuſtomer, and de- 
livers me a Talley of it, I by ſhewing of the Talley to the Cuſtomer, ſhall have Action of Debt u9- | 
on it againſt the Cuſtomer, if he has enough to pay. Br, Debt, pl 17. cites 2) H. 6. 9. 8. b. 
Br. Debt. pl. 120. cites 3 H. 6. 15. and ff ſeveral have ſeveral Tallies to be paid &c. the Colleficr is 
charged, firſt to bim who ſhes him, and ſo to the Second, and ſo ro the Third, as long as he has N. 
ſers in his in his Hands to pay, and the Adminiſtrator of the Creditor ſhall have Action, by ſhewig 
{the Talley] of the Inteſtare againſt the Collector And 21 ibidem, is, that he who ſhews Talley Þ 
ought to ofter Acquittance. Br. Tail de Exchequer, pl. 1. cites S8. C. | 


- 


S. Þ. by Ho- 15. [4] If there be a Cuſtom that if any breaks the Pound of the 
bar» 5; n Manor, that he ſhall pay 3 1, to the Lord ; admitting this to bc : 
pl. 260. cites Judt 3 an Action of Debt lies for it. 11 Þ, 7. 14. by all th 
S tbr. Juſtices. = aha GR Co 

Debt, 127. e 

cites 21 H. 7 40.——Br. Preſcription, pl. 40. cites S. C. — Br. Debt, pl. 239. cites 11 H. J. 13 


F. Debt was brought for that the Defendant had a Leet, and“ 
Steward commanded the Defendant, being Bailiff, to make a Paonel, *. 
would not, by which the Steward aſſeſſed a Fine upon him of 4s. 
the Lord brought Action of Debt, and the Detendanr demur ted 41 
Quzre, and ſee Debt of Relief. Br. Debt pl. 85. (bis) cites 7 H. } 


6. 1 2. . g 8 
6. Dede 


D. 22 El. 369. 52. 


— — 
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0, | ; : 8 . 

In Debt brought for a Fine impoſed by a Corporation againſt one elect- 
FP Hail), for refuſing to take the Declaration impoſes by the Statute ot 
Corporatione, whereby the Election became void. After judgment 


ir the Plaintiff, it was aſſigned for Error, that the Statute (13 Car. 2) 
giq not enable the impoſing any Fine, but only made the Office void. But 
the Court held, that the Refuſal of the Oath is, by a Means, the Refuſal 
of the Office, and conſequently within their Power given by the Char- 
ter to fine tor Refuſal to accept the Office; And ſo Judment was 


firmed. 3 Lev. 116. Paſch. 35 Car. 2. C. B. Starr v. The Mayor &c. 
O Exeter. | | | | 


— 


MM) ter ales Fudgment or other ken it le. 


Man map have an Action of Debt upon a Statute-Merchant, * Br. Debt. 

{ \ for it is tn Mature of an Obligation, and the Seal of the }* 33 © 

Party is put thereto. * 43 E. 3. 2. b. +3 E. 4. 27. 15 . ). 16. J gr. Debt, 
To | FED | | | | „ pl. 149. cites 
| S. C. Dubitatur. : 


2. Bur no Action of Debt lies upon a Starure-Staple, for the Seal 
ot the Party is not pur thereto, and this is a Duty made by a Special 
Law, which was not by the Common Law, and therefore he ſhall not 
be aber Remedy tor it than the Statute hath provided. 15 0. 
* 1 1 5 


3. But quzre whether an Action of Debt lies upon a Recogni- 


ance in Nature of a Statute-Staple, malmuch as the Seal of the 


Conulor ts put there. Sos Es, 
4 An Action of Debt lies upon a Recognizance taken in Chancery. i Debt, 
eh 5 2 | | 128. 
£ q P. cites 
36 H. 6.2. | 


3. $0 an Action of Debt lies upon the Tenour of ſuch Recognt- | 
Vance, OD. 12 El. 369. 52. „ 15 . 1 
6. In Action of Debt lies upon a Recognizance taken before the 


Ls 


Mayor of London. D. 4, 5 El. 219. S. 9. Fel e 


Cro. E 186, 187 pl. 11. Trin. 32 Fiiz B. R. in Caſe of Chamberlain v. Thorp. S. P. appears. 
Le, 130, pl. 178. S. C. & S. P. appears. 1 HS | 


45 If A. be Bail for B. in Banco by Recognizance acknowledged by Debt was 


, and atter Judgment is given againſt B. tor the Damages and Coſts, 2Youghtona 


d after d Serre Facias is iued upon the Recognizance againſt A. an f ail oo, | 
Judgment 1s had thereupon agatnit him, an Action of Debt lies upon Chancery, 
dals Judgment againſt A. and if he hath Judgment therein, he may and the Be- 
dae his ody in Execution thereupon, though he could not are 
nüt his Body in Execution upon the Judgment in the Scire Ka⸗ * 
(09, lch. 10 Car, B. G. between Rt and Carr:ck, udjubged 


4 U upon 


350 Debt. 


Cognovit upon a Demurrer per Curtam, and the Oetendant taken in Exe. 
5 overt, cution accordingly, and this aiterwards affirmed in a Writ of 


P;ainrift had (Error, 


Judgmer "2 


2 


8. Ik A. be Bail for B. in a Recognizance of 100 l. in Banco, in 
an Action againſt B. in which A. acknowledges himſelk to be bound 
in 1001, that if B. be condemned in the Action, then he ſhall pay the 
Money, or render his Body to Priſon, or he will pay it for him; gy 
Action of Debt lies upon this Recognizance, alleging, chat Judgment 
was had in the ſaid Action againſt B. for 1001. and that B. did not pay 
it, nor render his Body to Priſon, and that A. had not paid it, for q, 
may aid himſelf by Plea in this Action, as well as he may upon the 
Sclire Factas upon the Recognizance. Pill. 14 Car, B. K. between 
Holmes and Faldoe. Intratur, Mich. 14 Car. Rot. 463. a Writ of 
Error was brought upon a Judginent given in Banco, in an Ac: 
tion of Debt upon ſuch Recogntzance ; but the Parties after agreed. 
But Paſter Poddesden ſaid ſuch Actions are uſual. 1 5 
9. Debt for gol. upon Account, and 20 l. upon Loan ; the Defendant 
pleaded that he granted to the Plaintiff to levy it upen his Land in D. and 
C. which he has levied; and per Belk it is no Plea; For the Grant is 
void; For he cannot levy it, Quod Non Negatur, by which he pleaded 
ut ſupra, and concluded, And So he owed him nothing, and a good Plea 
now; per Thorp. Br. Dette pl. 29. cites. 41 E. 3. J. „ 
Io. Jo to plead Payment, and conclude Nikhil debet, and this upon 
Contracts; contrary in Debt upon Specialty. Ibid, = 
Br. Debt, pl. II. It a Man recovers Land and Damages in Aﬀſjiſe in Ancient Di- 
132. S. P. meſue, and the Defendant has nothing in the Franchiſe to render Damages, 
and cites as in London &c. there the Plaintiff may have Delt in C. B. of the Da- 
8. mages, and count upon the Recovery, or may remove the Record into Chau. 
cery and ſend it into Banco by Mittimus, and fall have Scire Facias thert- 
pon, and ſo to have Execution in Bauk upon the Record of another Court, 
Quod Nota. Br. Executions. pl. 75. cites 39 H. 6. 3. 4. 
12. Debt was brought in Bank upon Recovery at E. in the Curt of 
Piepotders, and the Tenor of the Record was ſent into Chancery by Cer— 
tiorari and ſent into Bank by Mittimus, and the Plaintiff declared up- 
on it. Rolf tendered to demur for the not ſhe wing of the Record and } 
it was held peremptory. And by the Opinion of the Court the Plan- 
tiff has well declared, by which he paſſed over, and pleaded Mul tics 
Record, and ſo it was agreed that he may do notwithſtanding the Cer- | 
tificate of the Tenor of the Record Br. Dette. pl. 85. (bis) cites 7 H. 
6. 18. „ yn e 1 
13. If in a Scire Facias to have Execution of an Annuity the Paintiff 
has Fudgment, upon ſuch Judgment he thall he have an Action of Debt. 
Per Wray Ch. J. 4 Le. 186. pl. 28. Mich. 17 & 18 Eliz. B. R. in Cate 
of Barnard v, Tuſler | 3 3 
14. B. recovered in a Scire Facias upon a Recognigancè againſt T. and 
afterwards brought an Action of Debt upon the ſame Recovery, and it 
was adjudged maintainable, notwithſtanding that it was objetFed, thut 
the Faudgment in ſuch Scire Facias is mot to recover Debt but to have Exe. 
cution of the Fudgment. 4 Le. 186. pl. 28) Mich. 17 & 18 Eliz. B. R. 
Barnard v. Tuſſer. a 
1 Le 182. S. The Plaintiff brought a Scire Facias upon a Recognizance taken inthe 
pl. 281. S C. Chamber of London, and had Fudgment in the Scire Facias, and now he 
in totidem brought an Action of Debt upon that Judgment; and upon a Demurrer to 
Verbis. the Declaration, it was objected that it was ill, becauſe the Plainti 
did not ſhew, that the Chamber of London was a Court of Record, but the 
Court ſaid, they well knew that thoſe of London have a Court of Record, 


Debt. | 35 I 
and chat they have uſed to take Recognizances there; And Ld, Anderſon | 
Cid, that admitting the Recognizance was not well taken, yet be- 
cauſe in the Scire Facias upon it, the Defendant did not then take Ad- 
vantage chereof, he ſhall be bound by his ſaid Admitance of it; and he 
{id that it was in a Manner agreed by the whole Court, that if upon 
this Demurrer here, the Judgment in London, upon the Scire Factas, 
be reverſed 3 yer the Court here muſt proceed, Re not take Notice of 
the ſaid Reverſal. Le 284. pl. 384. Hill. 29 Eliz. C. B. Hollingſhed 
y. Ning. | | 


16. Debt upon a Fudgment in B. R. The Defendant pleads a Writ 


Error depending in the Exchequer, to which the Plaiatiff demurred, 


and per Curiam Judgment pro Plaintiff on Worſley's Caſe, 2 Keb. 659. 
pl. 13. Trin. 22. Car. 2. B. R. Holmes v. Chamberlain. . 


— 


1 


(N) For what Thing the Judgment being, Debt lies 
Bis upon. it. 


[And in what Court. pl. 9, 10.] 


. T F a Man recovers Damages in a real Aktion, as in a Writ of“ Br. Debt, 
I Axel, * Colinage, Or Entry ſur Diſſeiſin, he may bring Debt pl. 33- 2 828 
upon the Judgment kor the Damages, tor by the Recovery they are) Upon De- 


in the Perſonalty. 43 E. 3. 2. fault in 
| | 1 | Writ of 


Colinage, Damages were found to 40 l. upon a Writ of Inquiry of Damages, and one was received, 
and Damages were found againſt the Tenant by Receipt to 101. and Debt was brought of the 40 l. 
br. Debt, pl. 230 cites 39 E. 3. 8. l 5 e | 


So he may have Debt for the Damages recovered in a Writ of Br. Derr, 
Waſte. 43 E. 3. 2. Adjudged. . pL 43: cites 


54, Tf a Man recovers the Arrearages of a Rent-Service, he ſhall Br. Debt, pl. 
nt have Debt for them upon the Judgment, becaule theſe continue 35 Cs. >, 


a Frechold. * 43 E. 3. 2. Contra, 9 E. 4. 30. b. 5 oe the - 


Thing is 
| Certain. b 
4. So A Man ſhall not ave Debt for the Arrearages recovered in Br. Debt pl. 
a Yrit of Annuity. 43 : 33. cites 


+ 3+ 2. . : Sg | I 2 
5. Debt lies for Damages recovered in a Mortdanceſtor, as Arrear- Hb i 
ages of a Rent. 46 E. 3. 25. | 5 ©, | pl. 41. cites 
| S fer 


Finch, clearly, though it was objected, that it was of the Nature of the Rent, which is Frank tene« 
ment, IN | CE | 
6. Debt lies for Arrearages recovered in a Mrit of Account. 43 E. In Debt up⸗ 
3. 2. b. 11 H. 4. 79, b. a . 5 = on Arrear- 

| ages of Ac- 


count, the Defendant pleaded Arbirrement, and held no Plea; For the Account before Auditors is 
In a Manner a Record. Br. Debr, pl. Los. cites 4 H. 6. 17. „ 


| ol ot a Man recovers a Debt, Debt upon this Judgment. 43 E. 
Wo EE 


s. Ik a Man recovers Debr or Damages in London, in an Action 
brought there by the Cuttom of the City, which lies not at Common 
| Law, 


—— — * 
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rr 


Law in the Courts of Weltmintter, yet when this is become a Hep 
by the Judgment, an Action of Debt lies in Banca or Banco Be. 
gis upon this Judgment. Pich. 15 Car. B. B. in an Action he. 
„ * and Nichols, AdJudged upon a Demnrrer to the De: 
e | LtArution, | | 

5 Mo 410. 9. Jf a woman be endowed of Copyhold Land by the Cuggy 


e of the Manor, and the recovers Dower within the Man 


iS X Or, and Da. . 
1 . by z Juſ- mages to Fol. lor the Profits Of the Land trom the Ocath of her Dur fue | 
| rices that band, by the Statute of Merton, cap. 1. the Husband dying ſeiſgh it 19 
1 | the Action yet the thall not have an Action of Debt at the Common Lay tor tha yg! 
1 Es Pamages, for upon inch Judgment no Writ of Error or Fain WW +: 
* Fol. 601, Judgment lies; but the Remedy 18 in the Court of the (*) Manor yet th 
fdr iü Chancery, Co. 4. 30. b. between Shaw and Tan fon relotyed,” Abe 
mer c . 
coy but at-another Day three of the Juſtices held the Action maintainable, becauſe the Court = 
Baron cannot hold Plea, nor award Execution of ſo much Damages, and yet the Damages were weil Penn 
| aſſeſſed there. Cro. E. 426. pl. 25. S. C. but the only Point there, was, Whether ſhe might re. _ 
cover Damages to 501, in the Court Baron, where they cannot hold Plea for more than 30 5. ang | 
the whole Court held, that ſhe m'ght, and that the Damages were well awarded; but the oer 4 
| Point docs not appear there. Sed adjornatur. | | Ry 
| jo | hab 
10. But if a Man recovers Oainages in a Wrir of Righ.- Cloe, in is 
Nature of an Aijie, in a Court of Aucient Demeſn, he may have au the 
Action ot Debt far theſe Damages at the Common Law, 8 E. 4.6. the 
II Der lies ot Execution of Damages recovered in Writ of Maste 9 7 
Action Real; tor the Damages are Perſonal. Br. Execution, pl. 17. cites 0 
)) nee ern oy 
12. Where a Man recovers in Writ of Annuity or Aſſiſe, or has w 
Avowry for Rent which is Frank-Tenement, and recovers the Arrears with- 
out Coſts and Damages, he ſhall nor have Action ot Debt of ir, but Scire | 
Facias ; For it is Real bat where he has Judgment ot it with Cofts and l 
Damages, which goes together, ſo that ir be mixed with the Perſonalty, 0 
there lies W rit ot Debt ; note the Diverſity per Cur. Br. Dette, pl. 212. 
Sites 2 K. 8. es de cuts gf 
As to the 13. In an Action of Debt for 90 1. The Plaintiff declared nod cum | 
P 1 of Writ recuperaſſet coram Fuſticiariis de Banco apud Weſtm' go J. pro Dane againit | 
55 Jing: the Detendant, Prout per Record” & Proceſs que Dow” Rex & Regina (u- 
See more at ram eis Cauſa Erroris in eiſdem corrigend. venire fac. & que in Cur, dicti vl 
Tir. Super- Domini Regis & Dom' Reginæ in pleno Robore & Vigore remanent | bi 
RO (A) minime revocat' plen* apparet per quod Actio accrevirt &c. To this the } 
Web Defendant demurred, ſuppoſing that the Judgment was ſuſpended fo far that | n 
| an Action of Debt could not be brought upon it, pending the Writ ot | 1 
Error. But the Court held, if the Defendant could inſiſt upon this, “ 
ought not to have Demurred ; but o have pleaded ſpecially, and demauds YN if 
ed Judgment; if the Plaintiff thould be antwered pending the Writ 0 | U 
Error; ſo Judgment was given for the Plaintiff. So it he had pleaded } 
in Bar of Abatement, that a Writ ot Error had been pending, the Ple: a 
had nor been good. 2 Vent. 261. Mich. 2 W. & M. in C. B. Bid- 
dulph v. Daſhwood. | 
po 
_ | 


(O) At what Jie. 


1. A T Common Law, if a Pan had recovered a Debt, he wig) 
| have had an Action of Oebt upon this Judgment alter e 
1 | | Year, 43 E. 3. 2. b. 6 | | | 4 Tf 


— 
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gnizance in Chancery, Cro. E 608. 


Debt. 


2. Jta Man ſues a Scire Facias upon a Reco 


Oebt n a Reco 

0 No. and has Judgment thereupon, and an Elegit is awarded thereupon, b. 1. 8. C. 

a ” i {rems he cannot have an Action of Debr upon the "pot af. ri 498 
erwards, mälmuch as he hath elected another Courle to have his bold, char 


Debt. Contra, J. 40 El. B. N. between Cor per and Langworth, he might 


wave the 


! adjudgev. : NN | 
en e atter the Recovery in the Scire Facias, though he does nor 28 and | 
Dur fe any Elegir, yet Debt lies upon the Recognizance, inaſmuch as ment in the 
Liſe t is changed into a Mew Judgment. Contra, I. 40 El. B. B. Scire Facias, 
qr between Cow per and Langworth, per Curiam. e robes bow 
Falſe | being in Force, he might have new Action of Debt. So if one recovers in Debt upon an Obligation, 
Wor ver that remaining in Force, he may have a new Action; For Popham ſaid, the Difference is where 
) d. | onerecovers in Treſpaſs, or other Action, wherein he recovers nothing certain, but Damages only; 
Kd. if he has Judgment in ſuch an Action, there, when that Judgment is in Force, he cannot have a new 


Action; bur where the Thing which is demanded is certain, as Debt &c. it is otherwiſe. Where- 
fore it was adjudged for the Plaintiff, — —- Mo. 545. pl. 724. S. C. held accordingly by Popham and 
penner, ablentibus Gawdy and Clench. | | | | | 


a Ik a an recovers Damages in a Writ of Entry, and ſues an Ele- Though it 
zit for them, although the Elegit be nor returned, yet he ſhall not was nor 
have Debt upon the Judgment aiterwards, becaule he hath made ſewn chat 
s Election upon Record. D. 13 El. 299. 34 The ſame Law ik te Writ 


e, in 

e an the Extent be rerurned upon the Elegit, although the Party diſagrees ”y Yor % ; 
1. 0. thereto. * 50 E. 3. 5. B . | Was ſerv d, 
17 0 | and the 


Moiety of the Land extended was delivered to the Plaintiff D. 299. b. S. C. ſays, it ſeems to be a 
Pur; becauſe the Plaintiff cannot vary in Purſuit of the Execution of that wherceot he had made Elec- 
tion of Record &Cc. and the Reporter adds, Ideo Quezre, | ND Loa» 

* Br. Debt, pl. 49 Cites S. C but adds a Quære. 


5. Ik a Pan recovers a Debt, and after the Parties refer them- Br. Debt, 
{ves to an Award, and by Aſſent the JIlaintiff was diſmiſſed of the pl. 61. cites 
Curt, by this Word (Dimittitur) he ſhall never have an Action of 15" + 
Debt upon this Judgment, becauſe He was once tntirely dilmiſſed . ce. Pee. 
ol the Court to have any Execution there. 11 H. 4. 44. adjudged. curion (Va, 


CUM 2) 
nit ——- = — 5 
0. 6. [So] if a Man recovers Debt, and hath the Party in Execution, 
Ut! and he eſcapes, he ſhall not have Debt upon the Judgment againſt = 
ent hm _atterwards. Oubitatur, 11 0. 4. 45. : e 
the 7. Tf a Man by Indenture acknowledges to J. S. that he hath fo 
char much ot his Money due to him in his Hands, without limiting any 
ot Day of Payment, pet Debt lies preſently. 11 0. 6. 333. 
be 1 8. Tf a Man bargains with another ro enteoft him of certain Land And the 
ud | for a certain Sum, (0 that there is a full Bargain between them, he Ferre 
2 may demand the Money in a Writ of Debt preſently. 20 H. 6. 34. b. ation on 
Tec | | | . | | % the Caſe; 
lea tor it was his Folly not to take better Security. Br. Debt, pl. 99. cites 2 H. 6. 44 by Newins 
id- ON 5 ny eee GERT: 5 
9. Ik a Pan leaſes Lands for Bears, reſerving yearly 201. at S,P, Br. 
our Quarters, Oebt lies for one Quarter before the other are paſt, n 37- 
5 ran 6 OR of the Realty, and ts as ſeveral Contracts. Co. % 6% 
| +47. js | | | Rep. 221. 
| 1.25 8. P. 
_ agreed, Trin. 13 Jac. B. R. in Scarlett's Caſe; and that fo it is of a Sratute. RET A. 
8.8. P. — 5 Rep. $1. b. Per Cur. 5 P. — —— 
t 0. {$0] if a Man leaſes Lands for Bears, reſerving weekly during See (A) pl 
ne e Term nine Quarters of Wheat, alt Action of Debt lies for any \ ene 


9 


Week's Notes there, 


4 


©; 
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Caw in the Courts of Weltminiter, yet when this is become a ej 
by the Judgment, an Action of Debt lies in Banco or Banca Be 
eis upon this Judgment, Mich. 15 Car. B. R. in an Action he 
tween Maſon and Nichols, udjudged upon a Oemnrrer to the O.. 
„ Tklateten 5 | 
Mo 419. 9. Jf a Woman be endowed of Copyhold Land by the Custom 
5.1305 * of the Manor, and ſhe recovers Dower within the Manor, ang |),. 
by z Jul. mages ro 5 . lor the Profits Of the Land from the Ocath of her tur 
tices that band, by the Statute ok Merton, cap. 1. the Husband Dying ſei 
the Action yet the mall not have an Action of Debt at che Common Law tor tha 
: yr Damages, for upon mich Judgment no Writ of Error or Fajg 
* Fol, 601. Judgment lies, but the Remedy is in the Court of the (*) Hang, 
or tn Chancery. Co. 4. 30. b. between Shaw and Thompſon relolbed. 
but Fenner, | : ED „ | OL 
rn but at another Day three of the Juſtices held the Action maintainable, becauſe the Cour: 
Baron cannot hold Plea, nor award Execution of ſo much Damages, and yet the Damages were wel 
aſſeſſed there Cro. E. 426. pl. 25. S. C. but the only Point there, was, Whether ſhe mipht re. 
cover Damages to gol. in the Court Baron, where they cannot hold Plea for more than 40 s, +4 
the whole Court held, that ſhe m'ght, and that the Damages were well awarded; but the ortho» 
Point docs not appear there, Sed adjornatur. | | | 


Actiot 
fore 10 
Fennec 


git 


f 1 oy 3 ft.... a ry PR a habe 

Io. But if a Man recovers Damages in a Wit of Right- Cle, jy h1s « 
Nature of an Aijie, in a Court of Ancient Demetn, he may have an the 
Action of Debt kur their Damages at the Cominon Law, 8 E. 4.6 ther 


11 ſr lies ot Execution of Damages recovered in Writ of Waſje | 
Action Rea! ; tor the Damages are Perſonal. Br. Execution, pl. 17. cites 
ER LOSE Tu ”— CE | 7 

132. Where a Man recovers in Writ of Annuity or Aſſiſe, or has 
Avowry for Rent which is Frank-Tenement, and recovers the Arrears with. 
out Coſts and Damages, he ſhall nor have Action of Debt ot ir, but Sor 
_ Facas; For it is Real but where he has Judgment ot it with Cofts ond 
Damages, which goes together, ſo that it be mixed with the Perſonalty, 

there lies Writ ot Debt; note the Diverſity per Cur. Br. Dette, pl. 212. 

cite 8 1 „ on 
As to the 13. In an Action of Debt for go 1. The Plaintiff declared .On0d cum 
4 cy . rit recuperaſſet coram Fuſticiariis de Banco apud Weftm' go J. pro Daw againlt | 
eli, the Detendanr, Prout per Record & Preceſs gue Dom Rex S Regina bo. 
Ste more at ram eis Callſa Erroris in eiſdem corrigend. venre fac. & que in Cur, dict 
Tit, Super- Domini Regis & Dom' Reginæ in pleno Robore & Vigore remanent | 
8. (4) minime revocar* plen' apparet per quod Actio accrevit &c. To this th | 
e Defendant demurred, ſuppoſing that the Judgment was ſuſpended fo far thit | 
an Action of Debt could not be brought upon it, pending the Writ © } 
_ Error. But the Court held, if the Defendant could inſiſt upon this, , 
_ ought not to have Demurred; bur fe have pleaded ſpecially, and demands | 
ed Judgment; if the Plaintiff thould be antwered pending the Writ 0! 
Error; ſo Judgment was given for the Plaintitf So it he had pleaded } 
in Bar of Abatement, that a Writ ot Error had been pending, the Ples 
had not been good. 2 Vent. 261. Mich. 2 W. & NM. in C. B. Bid- 
dulph v. Daſhwood, _ „„ 


— 


_(O) At what Time. 


I. A T Common Law, if a Pan had recovered a Debt, he mis) 
A have had an Action of Oebt upon this Judgment altere 
ear. 43 E. 3. 2. b. by 8 Tt 


I (1118 


gainſt 


17 (0s 
dicti 


thereto. 0 E. 3. 5. b. 


— —— 


5 Hebe 3 


FM Tf a Man ſues a Scire Facias upon a Recognizance in Chancery, Cro. E 608. 
and has udgment thereupon, and an Elegit 15 awarded thereupon, . 
it ems he cannot have an Action of Debt upon the Recognizance at- 8 rho 


ſuſtices 


terwards, malmuch as he hath elected another Courle to have his held, that 
Debt. Contra, JI. 40 El. B. R. between Cooper and Lang worth, he might 


| wave the 
Lo atter the Recovery in the Scire Facias, though he does not $22 
{ze any Elegir, yet Debt lies upon the Recognizance, inaſmuch as ment in the 
it 15 changed into a New Judgment. Contra, 19. 40 El. B. R, Scire Facias, 
between Cowper and Lang worth, pet Curiam. E 
being in Force, he might have new Action of Debt. So if one recovers in Debt upon an Obligation, 


vet that remaining in Force, he may have a new Action; For Popham ſaid, the Difference is where 
one recovers in Treſpaſs, or other Action, wherein he recovers nothing certain, but Damages only; 


adzudged. 


it he has Judgment in ſuch an Action, there, when that Judgment is in Force, he cannot have a new 


Action; but where the Thing which is demanded is certain, as Debt &c. it is otherwiſe. Where 
fore it was adjudged for the Plaintiff, — —-Mo. 545. pl. 724. S. C. held accordingly by Popham and 
Fenner, ablentibus Gawdy and Clench. | | | | 


4 Ik a Pan recovers Damages in a Writ of Entry, and ſues an Ele- Though it 
eit for them, although the Elegit be nor returned, pet he ſhall not was not 

have Debt upon the Judgment aiterwards, becauſe he hath made ſewn that 
18 Election Upon Record, D. 13 El. 299. 34. The ſame Law ik te Wrir 


5 | p 6 72 w turn- 
the Extent be returned upon the Elegit, although the Party diſagrees 8 oy 15 
| | was ſerv'd, 
| Es : D 3 and tbe 
Moiety of the Land extended was delivered to the Plaintiff D. 299. b. S. C. ſays, it ſeems to be a 
Pur; becauſe the Plaintiff cannor vary in Purſuit of the Execution of that whereot he had made Elec- 
tion of Record &c. and the Reporter adds, Ideo Quzre, e e 
* br. Debt, pl. 49 cites S. C but adds a Quære. | 


5. Ik a Man recovers a Debt, and after the Parties refer them- Br. Debt, 


| ſelves to an Award, and bp Allent the JIlaintiff was diſmiſſed of the pl. 61. cites 
| Court, by this Word (Dimittitur) he ſhall never have an Action ot. * 1 


Debt upon this Judgment, becauſe he was once tntirely dilmiſſed dent Fre- 
vi the Court to have any Execution there. 11 D. 4. 44. adzudged. curion (Va. 


6. So] if a Man recovers Debt, and hath the Party in Execution, 


and he eſcapes, he ſhall not have Debt upon the Judgment againſt 


him afterwards. Dubitatur, 11 P. 4. — 

„ Ik a Ban by Indenture acknowledges to J. S. that he hath fo 

much ot his Money due to him in his Dands, wirhour limiting any 

Day of Payment, pet Debt lies preſently. 11 0. 6. 39. 8 5 
8. Tf a Man bargains with another to enfeoff Him of certain Land And the 


ber a certain Sum, {0 that there is a full Bargain between them, he her 145,00 


Remedy bur 


may demand the Money in a Writ of Debt preſently, 20 H. 6 34 b. Action on 


| . the Caſe, 
for it was his Folly not to take better Security. Br. Debt, pl. 99. cites 2 H. 6. 44 by Newton. ; 


9. Ik a Man leaſes Lands for Bears, reſerving yearly 201. at 8. P. Br 


var Quarcers, Debt lies for one Quarter before the other are pat, n % 


1505 ſavours of the Realty, and ts as ſeveral Contracts. To. ,;,__ x; ol - 
IIt. 47. b. . . | Rep. 221. 


| | | | | DI-2c 8 PP: 
breed. Trin. 13 Jac. B. R. in Scarlett's Caſe; and that ſo it is of a Starnte, —— 3 Rep. 22. a. 


g. S P. 5 Rep. 81. b. Per Cur. 8 .... 


to. (So] ika Man leaſes Lands for Bears, reſerving weekly during See (A) pl 
e Ferm nine Quarters of Wheat, alt Actton of Debt lies — an Fes ee 


— . 5 | | P 1 „ 
And fee tit. WMeck's Quarter before the other are incurred, for this is q Rent, 


Election, Tr. 3 Ja. B. B. between the Lord Denny and Parnel Adjudged. 
(B) pl. 1. | i 
er 


— — 


vet ta. 
Iniiſſie 
canno 


* 


| | rok : ; 4 _ . | it 18 n 
3 Rep 22. 11. But upon a Bill Obligatory for the Dayment of ſeveral Sun, | ſeems 
Ges L at ſeveral Days, no Action lies till the laſt Oay is pat, Co. If. oo 
292. b. S. P. 47. U. | Cites £ 
—10. Rep. ; * | Fett 195 
128. b. 8. P.... Cro. J. 505. pl. 16. S. . | Fad; 
5 cus / 
S P. per 12. So ütpon a Contract Debt lies not till all the Days ok 1341; taken 
Cow Ch. J. nient ure paſt, Co. Lit. 47. b. | „„ l 5 given 
on Bep. 5 he ſa 
Rep. 22. . 8. P. 11e 


221. Trin. 13 Jac. and agreed in Scarlett's Caſe. As if a Sum is 15. 
be given in Marriage payable at ſeveral Days, Debt lies not till all the Days are paſt, though Cit the E. 
lies for Non- payment at the firſt Day. 4 Rep. 94 b. Per Cur. in Slade's Caſe, - —5 Rey 91. 0 in itſe 
SP »» Lit wv0:03-F. rs Rep. 128; bb :S4; -=Cro. Car. 241. pl ; Fe 1 the 
Caſe of Mills v. Mills. S. P. agreed per Cur, | | 


i TY 
dne R 
e. 

20, 
ment 
fend, 
tion ! 


13. If a Man leaſes for Tears rendering Rent, and the Rent ish 
rear and the Term cpires, he cannot have Diſtreis, but thall have Ac- 
tion of Debt 1or the Rent due before. Br, Dette, pl. 74. cites 14 {f, 

it was 14. Cre Facias upon Recovery of Debt and Damages the Defendant ſail that 
ald mT Ca- of another Time the EI intiſſ ſued Scire acids, and the Sheriff levied the My. 
| 3 . | : | 1 "LM ) BE (>, 1-68 . Wy » 
be 1, Ne) judgment &c. and it was ſaid there that Fi. Fa. is not of Record before 
Ano z: H. the Return thereof. Br. Executions pl. 6. cites 20 H. 6. 24, 2 5, & 26. 
8. and not | . . | | e 
adjudged here. But in 21 H. 6. 5. it was rehears'd again, and there the Plaintiff was compell'd to an. 
ſewer to the Plea of the Defendant, and fo he did, and therefore a good Plea. So it ſeems upon a Jaling 
of the Body by Capias ad Satifacienauu, eulere no Mrit is return'd, But it was ſaid in Anno 21 H. 6. $f 
That in Anno 19 E. 3. it was adjudg'd no Piea, Quære. Br, Executions, pl. 6. | 
Note, that the Caſe of Scire Factas, which commenced Anno 20 H. 6. was here adjudged a goo 
Plea; That the Sheriff had levied by Fieri Facias, and the Plaintiff awarded to antwer to it, by 
which he ſaid, that the Sheriff hrd not made thereot Levy, Priſt and the others e contra. But it was 
faid, that M. 19 E. 3. it was awarded no Plea, becauſe the Roll did not make mention thereof, nor did he 
ſhew Acquittance nor Tally of the Sheriff, by which Execution was awarded. Br. Executions, pl, 
TCC 15 | : 


15. If a Man ſells to another Twenty Acres of Land fir 101. the V- 
duor ſhall Action of Debt though he did not infeoff the other, and the other 
has no Remedy, but Action upon his Caſe; tor it is his Folly that he 
had not taken better Surety, Br. Dette. pl. 99. cites 22 H. 6. 44. Per 
JJ 5 h e 
16. And by him in Debt of 20 l. for Twenty Acres of Land fold, it 
is a good Plea that the Bargain was to pay at the Livery of Heiſin ſuch a 
Day, and that before the Day the Vendee prayed the Vendor to infeoff hin, 
a” upon this we paid the 20 l. and he retuſed, Judgment 11 Actio. Br. 
17. Ita Man recovers Damages in Treſpaſs in C. B. and the Record is renbr- 
ed for Error into B. R. there by all the ſuſtices the Plaintiff may bring 
ot the Damages in C B. or in B. R. at his Pleaſure, and it lies not with- 
ſtanding the Writ of Error; tor as yet the firſt Record is not revett- 
ed in Facto by the Writ ot Error; {ut it was held that he ſhall recil? 
the Record in his Count, and that it is removed into B. R. by Writ of Error, 
but he Hall not ſhew the Record to the Court; but it the Detendant pleads 
Nul tie] Record, the Plaintiff thew it at his Peril Sub Pede Sigilli, quod 
Nota. Br. Dette. pl. 166. cites 18 E. 4. 6. e 
18. Bill of Debt was brought * Arrears of a Leaſe before Michael 
nas, and the Rent was not due before Michaelmas, and it was chal- 
lenged becauſe it was brought before it was due. And per Tremalle, 


ns 


<Q 
7 
k. 


«cr the Bill is good; Quzre, for it ſeems that theſe Words) Debet & 
lnjnſie detinet) were not true at the Time of the Tejſre of the Bill; tor he 


Debt. 


— 
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7 


-anaot detain it till the Day of Payment be come, nor upon a Leaſe 
is no Debt before. But upon an Obligation it is a Debt before, but it 


(«cms that all is one; for though it may be releaſed before, yet it is 


net derained till the Day ot Payment be come. Br. Dette pl. 126. 
cites 21 H. 7. 33. | | 


19. L. Serjeant brought a Hire Facias upon a Recognizance, and had 
Fndgizent upon Default, ©uod habeat Bxecutionem ; and atterwards he 


brought an Action ot Debt upon the ſaid Fudgment, and Exception was 
taken to the Action; tor that he ought to proceed upon the ſudgment 
civen upon the Scire Facias, and ought ro ſue Execution according to 
the ſaid Judgment by Elegit, or Scire Facias, but not by Capias ; bur 


the Exception was not allowed; for the Recognizance is a Fudgment 
in itſelf, and an Action of Debt will lie upon it, without any Fudzment 
in the Scire Facias 3 and Debt lies as well upon the judgment as upon 
the Recognizance itſelf; and ſo was the Opinion of the whole Court. 
2 Le. 14. pl. 24. 19 Eliz. C. B. Loveleſſe's Caſe. 


20. Debt on Bond was brought beſcre the Day of Payment, and Judg- Cro E. 110. 


ment v as given for the Plaintit Then Defendant brought Error, and pl. J. Thir- 
„% the Me. ' Error the Day of Pay h A . . 
ending the Iris of Error the Day of Payment happened. Now the Ac- Reeve s C 
tion is become good which was not ſo before. 2 Le 20. pl. 26. Trin. | 
:9 Eliz. B. R. Thurkettle v. Teys. oe 5 
21. It a Man be bound 7o pay 10 J. ſuch a Day, and 101. ſuch a Day. For being 

Here the Obligee ſhall have his Action for the firit, becauſe the Duty 4 55 
was in 1tielt ſeveral; Per Periam. Owen, Hill. 30 Eliz. Hunt v everal Days 
Torney. ſeveral 
„ . Debts in 
Effect. 2 Inſt. 395. —Cited Hard. 27. 


22. If a Man be bound in a Bond of 1007, to pay 20 l. for ſo many 
Nars ; he thall not have Debt till the laſt Year expired; Per Periam. 
Owen, 42, Hill. 20 Eli. Hunt's Cale. ; 

23. A. made a Bill ot Debt to B. for the Payment of 201. at Four 
Days, ſcilicet, 5 l. at every of the ſaid Four Days, and in the End ot the 
Deed, covenanted and granted with B. his Executors, and Adminittra- 


tors, at if he make Default in the Payment of any of the ſaid Payments, 


that then he he will pay the Reſidue that then ſhall be unpaid; and alter- 
wards A. fails in the firſt Payment, and before the Second Day B. brought 
4% Alien for the whole 201. By the whole Court the Action does well 
lie tor the Manner, for if one covenants to pay me 1001, ar ſuch a Day, 
an Action of Debt lies; a Fortiori, when the Words of the Deed are 
Covenant and Grant, for the Word Covenant ſometimes ſounds in Co- 


Venant, ſometimes in Contract Secundum Subjectam Materiam. Le 


295, pl. 290. Mich 32 & 33 Eliz. C. B. Anon. . 
24. Covenant to pay 5 J. per Annum for Five Tears, and declares on Cites Hard. 
a Bill ſealed; Debt lies tor Non- Payment ol the 51. 3 Lev. 38 3. Mich. 3 
JV. & M. in C. B. March v. Freeman. 6 ſies at the 
| | | | hrit Day, 
but Quzre of Debt. Norrty's Caſe. 


25. A. by Bill ſealed covenanted to pay the Plaintiff 5 J. a Tear for five oe 7h hy 
_ * 1 . „ 8 f the 
ears at Two Payments, Viz. 24 June aud 25 December. The Court up- no 0 La 

1 0 . . , . ling 1 
on the firſt and fecond Argument inclined that Debt lay not till all the Reporter 


Days are paſt. But it was inſiſted, that this is not like to Bills of Debt, cites Hardr, 


ut is a Covenant to pay at ſeveral Days, and Covenant lies on Breach 17% J: 


a every Day, as in Caſe of a Promiſe; and in this Caſe the 5L a 3 
ear 18 for Maintenance of a Daughter, fo that without Payment the nnt lies ar 


Was 


they become 


cannot be maintained in the mean Time. And afterwards Judgmeut the firſt Day, 


2K 
Fe K * * 2 


286 . N Debt. | 


Her | 3 — OO: 
: ny 3 cathy was given for the Plaintiff Per tor. Cur, 3 Lev. 3$3. Trin. SW.& 
ot Debt. M. in C. B. March v. Freeman. 3 5 

26. 8 Ann. cap. 14. S. 6. Enacts, that it ſpall be lawful for any Per. 
ſon, having Rent due upon any Leaſe for Life, jor Years, or at Will determin. 
e, todiftrein for ſuch Arrears after the Determination of the Leaſes, 
27, Covenant to pay 50 J. at 51. per Ann. till the whole zol. be paid 
and in Failure of Payment of any 51. then to pay the whole; Action 
lies for the whole unpaid, at any Time, after Failure. 8 Mod. 5 
Trin. 7 Geo. Anon. 5 


— 


(O. 2) At what Time; before Performance of the 


N i 411 
Conſideration. 116671. 
| Hendl * 


5 6. D 

1. IF I ls my Land in D. for 100 J. Debt lies, and yet he has net T. al 
R the Land, nor can he take it without Livery, Br. Contract, pl. 15, | men ed 
cites 37 H. 6. 18. | V belped 
2. And where a Man is retained to be of Counſel for 101. per Au, be e116 


may have Debt, and yet ir may be that the other did not demand Com, | 
of him, but there he fall ſay that he was ready it &e. Ibid, 1 


5 


.) How it ſhall be brought; In what Caſes in the | 
LN PDetinet ; in Reſpect of the Perſons. 
Lane. 79. f. I A be in Execution upon a judgment for B. and after B. dies, 
* N and atter A. brings an Audita Querela againſt C. the Execu- f 
| N tor of B. and has a Scire Facias, and thereupon puts in Bail by Recog- 
——Larw, niz ance in Chancery, according to the Statute of 11 H. 6. cap. and 
8093. Trin. atter Upon this Audita Querela Judgment is given againſt A. and ak. 
2.006 & terwards a Scire Facias iſſues againſt the Bail, and after Judgment AM 
ror in the the Bail is taken in Execution upon the Recognizance, and the Sheriff 
| Exchequer ſuflers him to eſcape, upon which ElCcape the Executor brings al ac: 
Chamber. klon of Debt; this Action ought to be vrought in the Detinet only, 
Kendall on AND not in the Debet and Detinet, for this Recognizance is in Na- 
2 Judgment ture of the firſt Debt, this being in a legal Courſe, M. 8 Ja. Scal- 
| by 8. Ne cario, between Carew and Broughton adjunged, == i 
Caſe was. that K. brought a Bill in Debt for 6021. and 6s. againſt the Marſhal of the Marſhalſen, 
in the Debet & Detinet for an Eſcape, and declar'd, that the Plaintiff, as Executor of E. B. had re- 
cover'd againſt I EF 6001. Debt, and 21. 6s. for Damages, and that J. F. was committed in Exe- 
cution, and the Defendant ſuffered him to eſcape. The Plaintiff had Judgment by Nihil Dicit. But 
the Judgment was revers'd, becauſe the Action was brought in the Debet & Detinet, where it ſhoul 
have been in the Detinet only, the Recovery in the firſt Action being as Executor in the Detinet 
8 mn CO RENEE | 3 eee 1 


S.P. Whe- 2. Tf an Executor brings Debt upon an Obligation made to che 

ee Teſtator, where the Day of Payment incurred after the Death ot the 

dal ir Tel. Teſtator, yet the Writ khall be in the Detinet only, for he brings the 
tator's Life, Action as Executor. 20 0. 6. 5. b. 


or after his 
Death. Br. Debt, pl. 1. cites 19 H. 8. 8. 3. S0 


Debt. 85 35 7 
80 ff f Man binds himſelf to the Teſtator to pay him 1001, 
97 C1 a 'Ihing thall happen; It lt happens after the Death of the 

yet the Writ ok Oebt by the Executor ſhall be in the De- 

only. 20 P. 6. 6. b. 
hen Deli is brought by Execators, and Recovery had, and after 
8 Helendant eſcapes, and Debt is brought upon this Eſcape, this ſhall 
de n the Detinet according to the firſt Cauſe of Action. Hart. 79. Hill. 
Car, in Caſe of 'T ownley v. Steele. 

5. M. brought an Action of Debt againff H. a Sheriff for an Eſcape, 
a had a Verdict againſt him. The Defendant moved in Arreſt of 
uke Sent, that e Aion was brought by the Plaintiff, as an Adminiſtra= 
7 tor the Eſcape, which was made in the Life of the Inteſtate ouly, The 
# = on ought to be brought in the Detinet only, the Plaintiff being but 

© Adminiitrator, who recovers not to his own Uſe. "Therefore ſtay 
udgn ent till the Plaintiff move. Sty. 232. Mich. 1650. Martin v. 
f ndl ve. 
. 6. Debt by an Execntor for an ſcape of one in Execution on a Judgment Ld. Raym. 
J. Hator, and declared in the Debet aud Detinet; and after Verdict this Rep. 608. 
oicd in Arreſt of Judgment; and it being doubted whether it was S. C. and it 


kelped by the general Words ot (Matters of the like Nature) in the Stat. _ eh 


Sich 279. 341. 2 Keb. 407. which is that it was helped after Verdict; rer it would 
but Holt Ch. J. ſaid, that Debet always is where the Action is in the = 1 5 and 
Party's 00 Right. Er acJorngrurs 12 Mod. 565. Mich. 13 W. 3. Hol- Court 


ſeem'd of 
| ſe "1 'F. Sutton. Opinion, 


| that it was 
ed after Verdict by 16 & 1 Car. 2. cap. 8. becauſe ir would alter the Nature of the Ac- 
| and therefore the Right » Was not tried, and Judgment was ftay'd, Niſi &C. 


e 
Hon 
ay 


(Q) In the Dai ep only. 
In Reſpect of the Plaintiff Executor. ] 


1. 1 F the Action be of Go a Nature that he ought. to name Hialelk; Res 31. 


i 


20 ), 6. 5. 


2 

B. R. in 
| Hargrave's 

Ge S. . laid down as 2 general La: becauſe the Thing or 8 ſhall be Aſſets. 


2. Ik an Executor recovers in Treſpaſs for Soads taken out of his Hor i the 
Polleſſion, in Debt for the Damages recovered, the Writ ſhall be in 2295, ere 


| d 
the Debet and Detinet. 20 h. 6. 5. b. for he need not name him: 5 
ele Executor. Illi ite ot the 
| Teftator, 


and upon this Judgment brings Debt, it ſhall be in the Detinet; Per Snig B. Lane 80. Mich. ** 
in the Exchequer: 


3. Tf a Yan poſſeſſed for Bears makes an Under-Leaſe, rendring AL. 134: 
Bent. if his Executor brings 1 Debt tor Rent incurred alter his De ach, Read 


Ur Horit hall be in the Dctinet only. 20 V. 6. 5. b. 1639 before 


Thorpe 
Nn 5 : : . * | 
ge of Afttſe; It was held, that it ought to be in the Detinet only. Jennings v Ingerſon. 


＋. 


Ji the Executor ſues a Scire Facias out of a Recognizance made 
(0 its Ceſtator, it ſhall be in the Detinet, 20 H. 6. 5. b. 


& 5. If 


of 46 and 17 Car. 2. to maintain it. At another Day were quoted after Demur? 


Execuror, it {hall be in the Octinet only, otherwiſe e contra, & 4 Eli. 


Ke and the Executor brings an 1 and has judgment to recover 2901. and Dana for them, 


— — N 
— — — 


4 * % "7 PC. 


3 A RE | 3 — 
Debt. 

S. P. accord- | $. It an Executor rakes an Obligation tor a Debt due to his Tf, 

n tor by Contract, in Debt upon this Obligation the Writ chall be in 

Execuror the Debet and Detinet, 20 P. 6. 4. b. 5. b. Contra 25 E. 3 


ſells Goods Adjudged. = 5 
of the Tefta= 6. But in Debt by Executors upon Obligation made to themſelrs, h 


ror, it ſhall hich it appear'd that the Bond was for the Goods of the Teſt ator fold ty 


Betis he. the Defendant, the Writ was in the Detinet only, and adjudg'q good 


cauſe the Dig. 113. Lib. 10. cap. 23. 8. 5. cites Mich. 1) E. 3. 66. and Paſch. 
Commence- 25 E. 3. 40. | | 
ment of the | | | | | 

Action was in the Executor. F. N. B. 119. (M) in the new Notes there, (a) ad finem, cite; 20 
H. 6. 415. b. [but it ſeems miſprinted, and that it ſhould be as in Roll.] But adds, that it was adjudy. 
| ed, that it ſhall be in the Detinet, and cites 17 E. 3. Brief 87. [but it is 17 E. 3. 66. at Binh 
Brief, pl. 284] | h 


358. 


r 


(R) By whom. | How in the Detinet or in the Delet 
and Detinet.| ” 


. I. 17 in an Account att Executor recovers a Debt dlie ta his Teſta | 
Arg.cites all | tor, in Debt for the Arrearages thereupon the Writ ſhall bein 


the ſame the Detinet only ; for though the Action is converted into a Debt 


8 ge by the Account, pet it is the fame Thing which was received in the | 
b. oa | Life Ot the Teſtator. 7 I . 6. 17. b. dubitatur. 20 ID, 6. 4. J, 5. b. ; 
where Exe. aDJUDgeD, Contra, 11 h. 6. 36. bd. | 
cutor brivgs | „ | | on 5 f 
Debt tor Arrearages of an Account found before Auditors aſſign'd by himſelf, and fo in all Cafes 

where an Executor ſues for any Thing due to the Teſtator, or by Reaſon of any ſuch Thing, As it | 
an Executor recovers Damages in Treſpaſs De Bonis Teſtatoris aſportatis, and recovers, and then 
brings Debt for the Damages, it muſt be in the Detinet.— Thel Dig 114 Lib io. cap, 23. 8. 
20, cites Hill. 11 H. 6. 21, and 20 H. 6. 5. +. per Cur. ere, nets: 


Br. Deb, 2. Tf a Rent be granted to another tor Years, the Exetutot of | 
BIT: i the Grantee ſhall have Debt tor the Arrecarages Of this Rent incurred 


6 7. and 16. alter the Death ot the Teſtator in the Octinet only; for he had it as i 
dy Newton, Executor. 11, 6. 36, | N 


3. Ik an Executor recovers ii Debt upon a Contract Due to the 
Teſtator, and after brings a Writ upon the Judgment, the Writ | 

Hall be in the Octinet only. Contra, 20 0. 6. 77. 
AJ. It the Executor ſells the Goods of the Teſtator tor a certain 
Fol 695. Sum, he ſhall have Debt for this in the Oebet and Oetinet. 20 0. 
. 5. b. Contra, 17 E. 3. 66. adjudged, © | 


are two Ex- . „ | ” 1 
ecutors, one ſells Teſtator's Good, he alone ſhall have Debt in the Debet & Detinet. For it !s 
of his own Contract. Br. Debr, pl. 177. cites 11 H. 6. 7. and 16. | 


5. Writ of Debt by a Succeſſor ſhall be in the Debet and Detinet. Thel. | 
Dig. 113. Lib. 10. cap. 23. S. 13. Cites 47 E. 3. 23. and 9 E. 4 25. | 
| 6. So againſt a Sean Thel. Dig. 113. Lib. 10. cap. 23. 8. 13. 
cites Mich. 13 H. J. 3. | 
7. Executors ſhall have Action of Debt of Arrears of Annuity due i0 
their Teſtator, and the Writ ſhall be in the Detinet. Br. Dette, pl. 191. 
cites Vet. N. B. Annuity. | | SEES 
8. If an Account be ſtated after Inteftate's Death, Debt on this 5 
count mult be in the Detinet; per Holt Ch. J. Cumb. 304. Mich. 6. W. 
and M. in B. R. Anon. 1 
| | | (S) Agattje 


is 


and in a Fieri Facias thereupon the Sheriff returns that he hath no s 


was brought 


Goods of the Deceaſed, the Recoveror, upon a Suggeſtion that he againſt B. H. 


(Ss) Againſt Whom. i 
[In the Debet and Detinet. | 


TJEBT againſt an Executor ſhall be in the Detinet only, Tut. gen 


I, 


II I), 4. 46. | | - to be miſ- 
90 e . | = | 3 printed for 
it H. 4. 56. F. N. B. 119. (M) S. P. although by the Writ he demands Money, viz, 201, 


or other Sum of Money. 


2. [And] if a Debt be recovered againſt Executors of the Goods of Se in Caſe 
the Deceas'd, and the Recoveror brings Debt upon the Judgment, % a> Admi- 


the Mrit ſhall not be in the Debet and Oetinet, but in the Detinet and the 


only, 11 I). 4. 56. b. 11 I), 0. 3 b. Writ was 
| ES abated, be- 


cauſe it was not in the Detinet only. Br. Debt, pl. 229. cites S. C. — Ibid. pl. 254. cites 10 . 


>. 8: Fo | 
| 15 Debt againſt Adminiſtrators, upon Recovery had againſt them before, the Writ was in the Debet 


and Detinet, and was abated by Judgment. Thel. Dig. 114. Lib, 19. cap. 23. S. 18. cites Paſch. 
II H. 4 56, and ſays, That fo is the Opinion of 11 H. 6. 9. 20. 43. Bur that there the Plaintiff 


would maintain the Writ, by ſuggeſting that the Defendant had aliened the Goods of the Deceaſed, and 
Ind converted them to his own Uſe &c. by reaſon of which Suggeſtion ſome of the Juſtices were in 
Opinion that the Writ was good, Sed non Adjudicatur % | : 


Lev. 230, 231. Hill. 19 & 20 Car 2. B R. Wheatley v. Lane. S. P. Action was in the 


Detinet only, and the Defendant demurr'd on the Declaration, but the Defendant did not come at the 
Day and maintain his Demurrer, and therefore Judgment was given for the Plaintiff. ——— Ibid, 255, 
256, Mich. 2@Car. 2. B R between the ſame Parties, but there the Executor was charged in the 


Dedet & Detinet upon a Devaſtavit, and Judgment for the Plaintiff, though it was inſiſted that it 


Jay not in the Debet & Detinet; For if ſo, it would then charge the Executor of the Executor, 
which cannot be, becauſe it is only a Perſonal Torr, and cited 9 H. 6. 9. 3 Cro. 530. and 11H. 4. 
56 Sid. 397. pl. s. S. C. in the Debet & Detinet, and Judgment for the Plainritt., — 
Saund. 216. S. C. accordingly, and Judgment for the Plaintiff. The Reporter adds a Nota, that this 
was argued twice and much debated, and as he thinks is now ſettled, but as to the Conveniencics or 


Inconveniences that may follow, they are not as yet known &c. 


3. But otherwiſe it is if it be brought upon a Judgment de Bonis 
proprits. 11 D. 4. 56. b. 5 . 
4. A Writ of Debt in the Debet and Detinet does not lie againſt A Peva/aui 


an Executor, upon a Suggettion that he hath waſted or converted the 7e 


Goods of the Deceaſed, wichour a Writ depending. 11 H. 6. ). be wilk'not 


make an Ac- 


tion of Debt, but both do; It Executors waſte, they that have Right cannot bring Debt upon the 


Waſte, but there muſt be a Judgment. It is the Whole that makes the Action; Per Cur, Cart. 2. 
Mich. 16 Car. 2. C. B. Burrel v. Richmond. | | 


Debt was brought in the Debet & Detinet againſt an Adminiſtrator, on a Suggeſtion of a Devaſ- 


tavit; The Defendant demurr'd to the Declaration. Pollexten argued, that ſuch Action doth not lie 
againſt an Adminiſtrator in the Debet & Detiner; and ſo it was adjadged in the Caſe of Ent and 
Withers. The Ch. J. faid, that here is a Suggeſtion of a Devaſtayit by the Adminiſtrator, before 
an Action brought againſt him as Adminiſtrator, and admitting the Declaration true, yet there may 
be no Wrong 10 you; for befides the Goods waſted, the Adminiftrator may have ſufficient to pay 
you; and this is a new Practice not to be countenanced. Judicium pro Detendente. Comb. 47. Paſch. 
3 Jac. 2. B R. Davenport v. Calne. | = 5 


5. So if a Man recovers in a Writ of Debt againſt an Executor, The ne, 


bath waſted the Goods, ſhall not have a Writ of Debt in the Debet don an Ob. 
and Oetinet againſt him, for upon this Return and Suggeſtion he ligation, and 


is to have a Conditional Wrir ot Scire Facias to the Sheriff, _ 5 


— 


—— 
ATI. ot rags 


—— 
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Babington and Newton, — —Ibid. pl. 239. S. P. cites 10 H. J. 5: 


360 = = Th. 1 


| Ik | * * , a | ' | 4 | «As „ 
Timehbe Si ita ſit, to make Execution of his dun proper Soods. Oli: 
brought Debt tatur, 11 [). 6. J. b, 16, 35. b. | | 


upon the ſame | 
Obligetion againſt kim and two others, <vlo were Adminiſtrators, who came and ſaid, that the 4gy;y;q, 
tion was committed to them, and to another in full Life not named &c. Judgment of the Writ and 85 
Plaintiff ſaid, that the other never had Adminiſtration, upon which they were at Iſſue, and fcund for 41 
Plaintiff, by which he had Jude ment to recover of the Goods of the Deceaſed, and that after de (yg 5 
Facias to hace Execution, and the Sheriff returned, that they had nothing of the Hod of the Deceaſed c. 
and the Piaintiff Faid further, that after ihe Judgment ard Execution ſued the Defendant ælieneg 1 
Geoas ot the Deceaſed, and ſhew'd what, and converted the Goods to his own U'e; and ſo Sele 
erued tor the demanding this Debt of the Defendant of his own Goods, and was in the Debet & Detinet a 
the belt Opinion was, that the Action ought to be againſt all three, and not againſt the one only 5 
on Suggeſtion as above. Quere, if the Sheriff had returned, that the one Vevaſtavit Bona &c. f. 
foula be againſt him to have Execution of the Goods of the Deceaſed, it there he any, and if not. vx 
the proper Goods of him who waſted &c, But this ſhall not give new tion against the one T4: 
For the principal Cauſe of the Debt aroſe by the Inteftate, which cannot be changed by the 4 
the one Executor or Adminiſtrator, therefore it ſhall not be againſt him alone i the Debet & 
hut againſt all in the Detinet only. Br. Debt pl. 147. cites 11 H. 6. 7. 16. 


the 


only : 
cd of 
Detinet i 
7 


Irwasa- 6. But if upon the Fieri Facias the Sheriff returns a Deraſtuit 
ly + Phan made by the Executor, the Plaintiff? may have Debt thereupon m 
covers again the Oebet and Detinet. (It feems there ought to be a Judgment 
dio ans | upon the Return) 11 Þ, 6. 16. b. 5 

and upon rr. | | 
Fieri . Sheriff rein ui Deva ſtadvit, that upon this the Plaintiff [bell have Deli againſt the Ex. 
ecuior if he will, or Hpecial Merit of Execution, de bonis proprijs ; Bur it is not agreed it the Writ ſhall 


be Debet & Derinet upon this Suggeſtion and Return, or Detiget only. But if Debt lies againlt 


him tor this Cauſe, then it ſeems, that it ſhall be in the Debet & Detinet. Br. Debt, pl. 184, cites 


E | 


See (2) 1 5. Ik Leſſee for 20 Years leaſes for 10 Years, łendring Rent, and 
2. 8 Pant 


che Note: Dies, his Executor or Admimffrator hall have Oebt kor the Kent 


- 


incurred after the Death of the Teſtator in the Oetinet only. Cr. 43 


there. 


bg Cro E El. B. K. between Harke aud Sparke, Per Clitiam. 
34. pl. 17. | | | 


S. C. upon a Leaſe made by Inteſtate to commence after his Death; Reſolv'd clearly, that it ought 


to be in the Detinet only; For the Title to the Action is deriv'd from the Inteltate, and by his Con- 


tract only, and the Adminiſtrator is to have it in the Inte ſtate's Right, and when it is recovered it 


all be Aﬀlers in his Hands; and in proof hereof were cited 19 H. 8. 8. 11 H. 6. 36 and 9 H 6. 11, 


—— Noy. 32 S. C. ſtated ſhort, but jays, that the Action was well brought, and cites the two 
firſt Caſes cited above, and 20 H 56.4 ——— The Adminiſtr tor ſhell ſue in ſuch Caſe in the Detinet 
only; but where Executor in ſuch Caſe is ſued, he in reſpect of te Poſſeſſion and the Profits of the 
Land taken by himſelf ſhall be charged De Bonis Propriis, [and the Writ ſhall be in the Debet & 
Detinet.] Lev. 250, 251. Frevin v. Paynton.— 2 Keb. 407. pl 26. Fruin v. Paynter. S. C. fays 
the Action was in the Debet & Detinet, but there being a Verdict, it is aided by the Statute of 16 
Car. 2. cap. 8. and Judgment for the Plaintiff, Sid. 379. pl. 10. Fruen v. Porter, 8. C. ſtates 


it, that the Adminiſtrator was Defendant. 


8. Ik the Executor obliges himſelf to pay a Debt due by Contract 
by the Teſtator, in Debt upon this Obligation the Writ may be in 
the Oebet and Octinet, becauſe the Ooligation made it his own 
Debt. 11 I, 6.8. 17. h. „ 


3 1 pi 9. In an Action of Debt againſt the Erecutor for Rent incurred 


2% P: inthe Lite of rhe Teitaror, the Mrit ſhall be in the Detinet only. 
77. Cites | 
1 11 J), 6. 36. | 


and 16. Per 


In Wrirof 10 Jn an Action of Debt agalnſt an Executor for the Arrearages 


Debt against 


Free,, of a Rent, referving upon a Leatt for 33ears, and incurred alcer the 
e Rent dp. Death of che Teſtator, the Writ ſhall be in the Oebet and ODetinet, 


aear in their becauſe the Executor is charged of his own JPoſſeſſion. 11 0. 6: 36. 
mn word P. 41, 42 El. B.R. between * Hirgrave and Boddy udjudged. Bllt 
Teaſe was It was revAled tor the lame Caule in a Writ of Error _ cn 


Pn 


Detinet 


Brown . 
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6 AM. 4 - 4 A 


Seca. Co. 5. 31. ſame Caie. M. 9 19, R. Rot. 146. be⸗ made to fete 


| -thev 
the 


the Lerd f Rich and Frank udjudged, cited M. 41, 42 El. B. K. e The): 
| | Dig. 114. 
| Lib. 10. cap. 23. S. 19, cites Paſch 11 H. 6. 44. 
Pur orfercciſe it is for Rent, due in the Time of the Jeſiator. Thel. Dig. 114. Lib. 10. cap. 23. 8. 
ites 10 rH F: _ . 
| hebt brought by Execu tors againſt Leſſee for Years, f the Leaſe of the Teftator, of which Parcel is 
„in the Time of his Teſtator, ana Parcel after his Death, the Writ ſhall be in the Detinet only, per 
Celefield. Thel. Dig. 114. Lib. 10. cap 23. 8 21. cites Paſch. 19 H. 8. 8. 


„ (ro. E. 711. pl. 35. Body v. Yargrave. 8 C. adjudg'd for the Plaintift. But adds a Note, 


That afrerwards this Judgment was reverſed in the Exchequer Chamber, for the Point in Law; For 
all held, that it ought to be in the Detiner only, becauſe he is charged only by the Contract of 
Iuteſtate.—— Mo 566. pl. 771. 8. C. againſt Adminiſtrator, and adjudg'd good in the Debet & 
Netiget; and diſtinguiſh'd between Action brought, by or againſt an Executor or Adminiſtrator. —— 
Grownl, 56. S. C. and Judgment reverſed in Cam. Scacc.— -Cro 546. in a Note added at the 
Fd of pl 5 that in the Argument of the Caſe there of Reynell v. Langcaſtle, it was then de- 


| l;--:ed by the Court, that Hargrave's Caſe 5 Rep 31 was afterwards reveried in Cam, SCacc. in the 


Point of Leber & Detinet, according to the Book of 10 H. 7 5.— Bulſt. 23. 8. C. cited by Wil- 
liims J. to be fo adjudged, but that the ſame was afterwards reverſed upon another Matter, and for 
ether Reuſons.—— 2 Brownl. 706. S. C. cited by Counſel Arg who faid, that they were of Coun. 
| wich Hargrave, when the Judgment in B. R. was reverſed in the Exchequer Chamber for this 
very Point, and for this Reaſon, becauſe it was brought in the Debet & Derinet, whereas it ſhould 
de 11 the Detinet only, —— 8. C. cited Cro. C. 225, 226. pl. 3. and by three Juſtices denied to 
be Law; and Jones J. ſaid, that he knew it to be reverſed in Point of Judgment for this Cauſe. But 
Mr. Danvers, in 2 Danv. 504. pl. 10. makes a Quere if the Book is not miſprinted, otherwiſe the 
Caſe is milapplied there, the Action there being brought by an Adminiſtrator, and not againſt one, 
tr Rear incurr'd in the Time of the Inteſtate. | | 

+ Cro. J 238. pl. 1 S. C. adjudg'd well brcught in the Debet & Detiner.—Bulſt. 22. S. C & 
$. P. agreed by all, and Judgment for the Plaintiff. 2 Brownl. 202. S. C. adjudged per tot. Cur. 
drrter Velverton.— 8 C cited Brownl. 56. — Palm. 116. S. C. cited. Cro J. 411. pl. 11. 
Mich. 14 Jac. B. R. Ipſwich Bailiffs &c v. Martin. S P. adjudged for the Plaintiff. 3 Bulſt. 
211. 8 C. adjudged. Cro. J. 549. pl. 10 Mich. 17 Jac. B. R. Mawle v. Cacyfyr. S. P. 
Pim, 116. Moule v. Moodie. S. C. and S. P. adjudged for the Plaintiff, — 2 Roll. 
Kep 131. Paul v. Moodie. S. C. ——— All. 42, 43. Hill. 23 Car. B. R. Royſton v. Cordrye, 


the Court ſaid, it was never doubted but that the Action might be brought in the Derinet only; but 


ir had bern much doubted if it might be brought in the Debet & Detinet. Poph. 121. Paſch. 
0 Elz. Popham ſaid, that in ſuch Caſe it ſhall be m the Debet & Detinet; For though they have 


the Lands as Executors, yet nothing thereof ſhall be imployed to the Execution of the Will, but ſuch 
Profits as are above that which was to make the Rent, and therefore ſo much of the Profits as is to 


make or anſwer the Rent, they ſhall have to their own Uſe to anſwer the Rent, and therefore they 


have Quid pro Quo, viz. fo much of the Profits for the Rent, the Action ought to be brought againſt 


them in ſuch Cales, but where they are to be charged in Debt for Rent, upon a Leaſe made to the Teſ- 
tator, and have rot the Profits of the Leaſe itſelf, nor Means, nor Default in them to come to it; the 
Action of Debt ought to be againſt them in the Detinet only, and this is the Cale here, and therefore 
the Action being in the Debet & Detinet, doth not lie. —Sty. 61. Vale v. Joceline. S. C. 
b1-1n J. held it good in the Debet & Detinet. Roll J. ſaid, it had been held Pro & Con to be 
good ard bad; but that it muſt be in the Debet & Detinet, or elſe it will be miſchievous to the Plain- 
uf, and Judgment for the Plaintiff, Niſi &c. S. C. cited All. 34. and other Caſes, and ſays, 


that the Reajons of theſe contrary Opinions, were the Inconteniency of tle one Side and the other; for inat- 


much as the Executors cannot walve the Term, it were hard if the Rent ſhould exceed the Value of 


the Land, and they have no Aﬀets, that they ſhould be charged in the Debet of their own proper 


Goods, and yer, it the Action mult be brought in the Detiner only, where fully Adminiitred were a 
2004 Plea, then may they retain the Land, and with the Profits thereof fartsfy Debts upon Specialty, 
hereby rhe Leſſor ſhould be defeated of his Rent; for the avoiding of which Inconveniencies, ir 
wa retolved, that they may be charged in the Debet & Detinet, for Prima Facie, the Land ſhall he 
imended to be of greater Value than the Rent is, if it be other iſe. | 


it. In Debt againſt an Heir; the Vir ſhall be in the Deber & De- 
tinet. Thel. Dig. 113. Lib. 10. cap. 23. S. J. cites Paſch 32 E. 3. Priel 


294. and Mich. 10 H. J. 8. and the Regiſter fol. 140. 


12. Writ of Debt brought againjt Exccutor upon ts owa Contrad with 
Quas et Injuſte detinet only, was abared ; tor it ought to be Deber & 
Vetiner. Thel. Dig. 113 Lib. 10. cap. 23. S. 11. cites Mich, 41 K. 3. 
Brief 545. | | | 8 
11. Writ of Debt againſt Baron and Feme, upon Recovery had againſt 
eie when ſhe was ſole, ſhall be in the Debet & Detinet. Thel. 
Dig. 113. Lib. 10. cap. S. 12. cites Mich. 47 E. 3. 23. & 9 E. 4 25: 


* 


6 


42 14. Debt 
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Debt. 


14. Debt agaiuſt the Heir upon the Deed of his Anceſtor ſhall de in di 
Debet & Detinet. Br. Dette. pl. 237. cites 18 H. 7.8. 

15. Debt againſt the Executors of P. in the Debet & Detiner for R,,, 

incurred upon a Term after the Death of the Teftator ; they pleaded 11,1; 

Part of the Land was evitted in the Liſe of the Teftator, and tor the Re. 

ſidue that they rendered &c. Et uncore priſt, &c. Plaintiff demyrreq 

but afterwards they agreed, and the Plaintiff accepted according to the 

ſaid Apportionment without Coſts or Damages of either Side. Dy. 81 

b. pl. 67. Hill. 6 & E. 6 Barrington v. Potter. 35 
3 Le. 206, 16. It an Action of Debt is brought againſt Baron and Feme upun a 
e „ Obligation entered into by the Feme before Marriage it ſhall be in the De. 
Powell. 5 C. bet & Detinet, for by the Marriage all the Perſonal Goods, ang | 
Power of diſpofing of the Real, are by Law given the Husband, which 

he has to his own Uſe, and not as Executor to the Uſe of another: 
and reſol ved per tot. Cur. that this was Matter of Subſtance and the ve. 
ry Point of the Action, 5 Rep. 36. a. Trin 30 Eliz. B. P. Lloyd y. 


— * 1 
5 


Walcot. = | cues 1 
S. P. becauſe 1). &o if an Action is brought upon a Bond againſt the Heir of the * 
eee is Obligor, it ſhall be in the Debet & Detinet, becauſe he hath the Aſſetz Covert 
Special in his own Right, as the Baron has the Goods and Chattles of the Debt. 


Words in Waite. 5 Rep. 36. a. Br. F. 
„ % Ol | | 5 6. 
tion, per Gawdy, Cro E. 712. in pl. 35. Mich. 41 & 22 Eliz. B. R. It ought to be in the the B. 

Debet & Detinet; But after Verdict, it is cured by the Oxford Act of Jeofails. Lev. 224, Mich. | Eſpor 
19 Car. B. R. Combers v. Watton.——Sid. 342. pl 6. S C. but doubted if it might be amended EE 


by Star. 16 & 14 Car. 2. cap. $—— The Writ againſt the Heir is in the Debet & Detinet, which p 
proves, that in Law it is his own Debt; Per Dyer, and he ſaid, that he could ſhew a Precedent were Debt, 
ſuch an Action was maintainable againſt the Executors of the Heir. 2 Le. 11, pl. 16. Hill. 20 Deb 
Eliz. C. B. 0 . Ibidd 
18. Debt in the Detinet againſt Adminiſtratrix of her Husband for | tinue: 
Arrearages of a Leaſe for Tears viz. for a Quarters Rent due in the Life of | fern 
the Inteſtate, and two Quarter in her own Time. It was moved that the 152. 
Action oughr to have been brought in the Deber & Detinet, according Fol. 

to Hargrave's Caſe, 5 Rep. 31. but reſolved, that the Action was well 9. 
brought in the Detinet, ſhe having the Intereſt only as Adminiftratrix ; } fle 
and Hargrave's Caſe was ſaid to be no Law, and that that judgment net al 
was reverſed, Cro. C. 225. pl. 2, Mich. 7 Car. B. R. Smith v. 10 
Norfolk. „„ Ba | there 


19. An Action of Debt was brought upon an Obligation made to 4 
_ Biſhop and his Commiſſary for Payment of Debts and Legacies ; the Ac. 
tion was brought by an Executor, and Judgment given by Default againſt 
che Defendant, the Judgment was reverſed by a Writ of Error, becauſe 
the Action was brought in the Debet & Detinet; whereas it ought 7 
have been brought in the Detinet only, becauſe ir was brought by an Ex- 
ecutor. Sty, 298. Trin. 1651. Lydale v. Lyſter. SE 


1 | FF N ö 


* 4 


(T) How it ſhall be brought in the Debet and 
1 N Detinet. „ 


Br. Debt, pl 1. J Debt be brought agaioſt Baron and Feme upon a Recover 
5 of Damages againit rhe Feme dum ſola futit, it is good in the 
objected, i Debet and Detinet. 47 E. 3. 23. b. . 

nat: 22 
Baron K büght not to be in the Debet, becauſe it was not of his own Contract, but of the Feme s. 


2. If 


if 


Eſpouſals. Br. Dette pl. 142. cites ) H. J. 1. 


8 . 


Debt. 5 363 


2. Ik the Succeſſor Prior brings Debt He an Obligation made to Br. Debt, 
11 Predecetior, the Yrit ſhall be in the Oebet and Octinet, 47 E. . Ges 


x. 23. b. | Ibid. pl. 45: 
| — 1 „ . . . - ; Cites 8. 2 
tor where it is to his on Uſe it ſhall be Debet, as it ſeems, contra of Executor, for this is to another's 


z. Debt ſhall not be in the Deber; but of Money only. Br. Ley Ga- 


ger. pl. 26. Cites 50 E. 3. 16. 


4. Debt was brought againſt Adminiſtrators, the Plaintiff” recovered 
and brought another Writ of Debt upon the ſame Record in the Debet 
£2 Detinet, where the Defendants were convicted of this Plea of Plene 
Adminiſtravit, and becauſe in this Caſe they are only charged as Ad- 
miniſtrators, therefore they took nothing by their Writ, Quod Nota. 
But ſee if they had been convicted upon ſuch Plea, where they ſhould 
be charged de bonis proprits, as in 11 H. 6. 35. Br. Faux Latin pl. 20. 
cites 11 H. 4. 59. | but it ſhould be 56. a. pl. 2. and the other Edit. is 56. ] 3 
5. Debt againſt Baron and Feme of the Contrat? of the Feme during Br. Debt, pl. 


 Coverture, the Writ ſhall be Debent & Detinent; for the Baron is 110. cites 
| Debtor by the taking of the Feme, and both ought to wage their Law. S. © 


Br. Faux Latin pl. 52. cites 9 E. 4. 24 
6. It a Feme be indebted and takes Baron, the Writ of Debt againſt 
the Baron and Feme thall be Debent; for the Baron is Debtor by the 
1. Aud if Debt be due to a Feme, who takes Baron, and they bring 
Debt, the Writ ſhall be, Quod Debet to both, and ſhall count how the 
Debt accrlied to the Feme Dum ſola fuit and that after they inter-marrted, 


- Ibid. | 5 


9. It an Annuity is granted to one for Years, ſo long as the Term con- 
tinues, a Writ of Annuity lies for the ſame, but when the Leaſe is de- 
termined an Action of Debt lies for the fame; Per Williams J. Bulſt. 
152. cites 9 H. 7. 16, 17. and ſays, that fo is the Old Book ot Entries, 
Fol. 151, in Debt for an Annuity, 3 

9. Debt againſt Execurors, upon Arrears due in the Time of the Ex- 
fes, upon @ Leaſe made to the Teftator, the Writ ſhall be in the Deti- 
net and not in the Debet. Br. Dette. pl. 237 cites 10 H. 7. 5. | 

10. So where a Man recovers againſt Executors and brings Action 
thereof, this ſhall be in the Detinet. And fo of Action of Debt upon Ar- 
rears of Account brought by Executors of Account made to them. Br, 
Dette pl. 234. cites 10 H. J. 5. i | 8 

11, Tanfield Ch. B. took this Difference, where the Action is ground- 
ed upon Privity of Contract it ought to be in the Detinet as 11 H. 6. 37, 
11. H. 4. 46. 10 H. J. 5. But otherwiſe it is, when grounded on a Tort, 
as 41, Aſſ. 15. Cro. J. 545. pl. 5. Mich. 1) Jac. in Cam. Scacc. in 
Cate of Reynell v. Lancaſtle. 5 . 5 
12. Where the Thing demanded is Current Coin, there the the Thing Garth. 322. 
itſelf ought to be demanded and not the Value, and the Count ought to 0 = ang 
bein the Deber & Detinet; but where a Foreign Coin is demanded, there enough! 
; 3.66 J enough in 
it ought to be iꝝ the Detinet, and they may count to the Value , but of the Bebet 
the Coin f the Realm they ought to take Notice what Value it bears, and & Detiner, 
to that Value it ought to be demanded ; as in this Caſe, 100 nummi 5 
Jurei, vocat Guineas, Valeris vigint' unius ſolid. & 4d. tor to this and. per Holt 
Value they were coined at the Mint, which is their legal Value, and Ch. J. as ta 


therefore their proper Denomination is 20 8. Pieces of Gold, Vocat' Forcign or | 


Guineas. Per Holt Ch. J. Skin. 573. pl. 16. Mich. 6 W. & M. in B. R. asi Coins 


1 nE aving en 
in Caſe of Saint Leiger v. Pope. . 
. „ RY Value, the 
klartif may elect whether to declare in the Detinet, as for Guineas in Specie, or in the Debet & 
| emer for the Value in Engliſh Money; But the Court agreed, that in that Caſe there mult be a 
halt in Payment of the Foreign or Medal Coin in Specic, before the Party can bring Debt in the 


*%t & Derinet for the Value. Where Foreign Coin itlelf is demanded, the Action is in the De- 


tinct * 


Debt. „ 


inet; but if the Value be demanded, it is in the Debet & Detinet; and the Averment al ways is, 1 
220% Ahnak 


the Defendant has neither rendred the Foreign Coin nor the Value; Per Holt Ch. J. 12 Mod 
8. C. — Lutw. 488. S. C and S. P. to which Holt Ch. J. and Eyre J. ſeem'd to agree. . 


— 


k 


.. — 


—— 


) How it ſhall be brought. In the Debet and De. 


e tinet ; and where in the Detinet only. In Reſpect of 
e e 0 FR.” 

' The Chan- x. J F the Action be brought for Money, it hall be in the Deer | 
wn hap TR 1 and Detinet, 50 E. 3. 16. bd. e Ottet 


2 Writ in the Debet but of Money only, and therefore where Debt was brought for certain Ben. 
Ern, aud Rent-Focol, reſerved on a Leaſe for Years of Lands, the Writ, though in the Detinet one 
was held good. Ver tot. Cur. Br. Debt, pl. 50. cites S. C. | 5 


ſells 20 


e uf. 9b kor Money, it ſhall be in the Oetinet oniy, 50 E. z. 16. þ, 
Wheat, or Contra, Y. 415 7 El. B. N. Baͤrham's Cale. 5 | 
a Horſe. | | | | 


F. N. B. 119.(H)—In Debt of Things which are not Money, as Corn, Grain &c. the Writ ſhall be in 


the Detinet only, and he ſhall recover the Price or Value of the Thing, and not the I hing ittelf; 


Quere. Br. Debt, pl. 211. cites E 4 10 15. 41. f 


3. The Writ was ©nod reddat 10l. quas ei debet & injuſte Detiuet & 
bona & cattalla ad valenc c. que ei injuſte detinet, and held good, 
Thel. Dig. 113. Lib. cap. 23. S. 9. cites Hill. 33 E. 3. Brief 913. And 
that ſo agrees the Regiſter fol. 139. and Nat. brev. 152. where the Vit 
is brought in Banco, but when it is Vicontiel, it ſhall be quod reddat 101 


guas et Debet & Cattalla ad Valeuc' Cc. que ei injuſte Detinet ; tor of | 


Debt in the County rhe Writ ſhull fay quas ei Debet only. 
4. Debt in the Detinet; tor that the Detendant owed him 600 
Gilders, Monete Polonie ; and declares upon a Bill Obligatory, wherein 
the Detendant was bound to pay him 600 Gilders of legal Money Po- 
lonith, vis. ad valorem 220 l. legalis Monete Angliæ. It was ſaid the 


But the Ac- 
tion may be 
in the De- 

bet & De- 

tinet for the 
Foreign Mo- 15 . | 
ney, if it be Obligatory ; the Opinion of the Court was that foraſmuch as he js not 


made a cur- to recover the Gilders, but the Value of them found by the Jury, and the 
5 8 as Demand is not of any Sum certain, and the Value is not known to the Court 
in That the Demand is good enough in the Detinet. Ir was adjudged tor 
' Noy. 13. the Plaintiff, Cro. J. 617. pl. 2. Mich, 19 Jag. B. R. Rand v. Peck. 
Paſch. 44 | | | i | . 


Eliz. B. R. in Caſe of Drapes v. Raſtal, 

5. If Debt for 48 5. in Debet and Detinet, and for two Shirts in tht 
Detinet only ; and he declared, that the Letendanrt ſuch a Year retaine 
the Plaintiff to be his Servant in Husbandry, giving him 48 s. and a $hiti 
by the Year ; the Court ſaid it was clear, that he may bring his Action 

10 by ſeveral Precipes in one Writ. Win. 75. Paſch. 22 Jac, C. B. 
Weaver v. Belt. | 
6. Debt upon a B, bearing Date in the Pariſh of St. Mary le Bow, 
London, which «pon Oger appeared to be dated at Hamboreugh, and the 
Plaintiff declared in the Detinet only, for 61. Hamtorough Mone); It was 
objected againſt this Declaration, that the Action ought to be brought 


in Debet and Detinet; but adjudged 'tis well brought in the Detinet, 


becaule 'tis not for a certain Sum, but tor 61. Hamborough geo et 


As if a Man 2. But if the Action be brought tor dead Chattels or living, and 


Action ought not to have been in Detinet, becauſe it is upon a Bill 
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ments 


in Engliſh Coin is 408. Value, and the Value of the Hambo- 
Money not being well known amongſt us by common Intend- 
it ought therefore to be demanded in the Detiner only; and 
tor the Plaintiff Lat. 4. Paſch. 1 Car. Ward's Caſe. 


— 


—— Fn ” | | 5 


* What ſhall be a good Plea in Bar Of Nets on 
=  Fudoments. 


N Debt upon a Recovery in another Court, it is nd good lea 
that the Court where c&c. had taken him in Execution, if he does 
or tay that it was at che Inſtance of the Plaintiff. ) I), 6. 19. 

2. Bur if he ſays ſo, it is a good lea in Bar. 7 Þ. 6. 19. 
3. In Debt upon a judgment, it is no [lea that there is an Error 
in the Original Proceſs, or Record of the firſt Judgment, for he ts 
put to his Writ of Error kor that. 7 . 6. 19 TY 
In Debt upon a Judgment it 1s no Plea in Bar, that atter the 
judgment the Parties pur themſelves ro an Arbitrament by Award of 
the Lord Chancellor c. and that the Arbitrator had made ſuch Award 
xc «nd that he himſelf had broughr an Audira Querela to be relieved | 
upon this Award, for this Matter is not ſufficient to maintain an 
Judita Querela, and if it was, yet he could not plead it, but is 
udged. J 8 355 0 
. 5 In Debt the Plaintiff counted upon a Recovery of Debt and Damages 
in the Court of Record at King ſton upon Hull, and the Detendant pleaded, 
that they were diſmiſſed by the Court of Hull in the ſame Action, by Aſſent 
t the Plaintiff, becauſe it appeared to the Court that the Parties had put 
th metves in Arbitrament, and therefore to ſay Quod dimittitur Judgment 
Si Actio, and it was awarded by the Court that the Plaintiff ſhall take 

nothing by his Writ, and ſo a Bar. And per Hank and Thirn, Arbi- 
trament made, or Arbitrament pending and not finiſhed, is a good Bar in 
action Perſonal ; and per Hank, to in Action Real; But Skrene contra. 
J ee HREER CC 777-EEE Eh -: 

6. In Debt of 10. the Plaintiff counted that he recovered againſt the « gy Debt 
Defendant in a Special Aſſiſe 101. in Damages betore ſuch Juſtices ; the pl. 63.8. F. 
Ditendant ſaid, that within the Year he ſued Fieri Facias to the Sheriff, cites 20 H. 
l\ which he levied it, and paid to the Plaintiff Fudgment Si Actio; and » 1 is 
te Fayment over to the Plaintiff was of little Regard but only the as Year of 
levying by the Sheriff, And Hill and Hank held the Plea no Plea, 26 in the 
and that the Defendant ſhall render to the Plainrilt, and ſhall have his Year Book. 
Remedy againſt the Sheriff; But Thirne was ſtrongly contra, and that . 
the Debt is ot Record, and by the Fieri Facias is levied of Record by 
an Officer of Authority, and if he pays it to the Plaintiff, or ſends it 

into Court or not, this is no Default in the Defendant, and that the 
Levyipg was good, and the Defendant cannot compel the Sheriff to ſend 


zin! WAS Go 4 e thre : 
vhirg | them into Court, nor deliver them to the Plaincit, and therefore no 
3 VDetault in him, and he is excuſed, which is the beſt Opinion, and the 


B. Keporter concordat. And after the Parties agreed; and the Writ 
| v1I'd Quod Denarios illos habeas hic in Cur. tali Die &c. Et ſi tit Co- 
Bu, an ſufticiarios Aff. tune Denarios illos habeas ad Proximam Seſſion' &c. 
che r. Executions, pl. 35. cites 11 H. 4. 58. And ſays, ſee * 26 H. 6 25. 
ws . and Lib. Intrac. 170. that it is admitted for a good Plea in 
aghe | vii Facias, and Iſſue taken thereupon, and the Plaintiſf may have Ac- 
inet, | 5 A count 
nev, Þ 8 | | 


pL / 

2 
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7 
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Debt. 


count thereupon againſi the Sheriff win levied it, and did not deliver d 
to the Court, nor to the Plaintiff, as it ſeems there. 2 
7. It the Plaintiff who has recovered the Debt had brought Wit at 
Debt upon the firſt Fudgment, there the bringing Writ of Error upon th 
firſt Judgment is no Plea. Br. Executions, pl. 136. cites 10 H. 6. 6 


(Y) What Thing will extinoniſh a Debt. 


See tit. [ PTE 
Condition | 3 5 Ace plan 
(E d) per of | a higher Thing. 

LoLum, 


Dal. 53 pl. Man a | ligati „ Na Ee fa BEE © 
Das: ol x. J Fin Pan accepts an Obligation for a bebt by Conrad, thr 


1 tinguiſhes the Contract. 13 Þ. 4. l. 


S. P. agrecd per Cur, and that in ſuch Caſe the Obligor might with a ſafe Conſcience wage his Ha 
Bur it one who was a Stranger to the Contract enters into Bond afterwards to vey the Debt ar x Day 
certain, and the Debtor gives a Counter-Bond ro the Stranger, this does not determine the Contra. 
and fo the-Debror- by Contract cannot wage his Law. 2 Le 10 pl 134, Trin, 20 Elz uy 
Hooper's Caſe. —- Bur if a Stranger to the Contract, being preſent at the Tine of making. makes 4 
Promiſe to enter into a Bond unto the Party &c. for Payment of the Morey agreed for the 
Contract, and afterwards becomes bound accordingly, the Contract by this is determined, becauſe tl 
Obligation is purtuant to the Contract. bid. cues it as adjudy'd in one Fudfoy's Cale. : 


b. 2. [So] It a Pan accepts an Dcligat 
pl. 132 C Account before Auflitors alligned in Pals 
T';1; 8 E * ec ec . d 155 , ' . : : N 8 K 
8 0: 5 K. tears; tor the Auditors arc not o Accor 
and lid. und tor that rye Obllgaclon is higyee, 


51 A. pl. 
14 ich. | 5 | | 
33 H. 8. cites 8 C. but takes no Notice whether they were aſſigned en Pais, or ot Record. — dee 
. d | 


don for the A rrearages of an 

1915 ertingluches the gr- 
9 r or Chis the Law les, 
Cuntta * 11 9. 4. 7). b. 


p 
9 


8. P. as wa 4; Tf an Infant makes a Contract for his Diet and Clothing, and at 
e 5 ter enters into an Obligation with a Penalty ro pay it, and after the 
: Coach and Infant avoids this Obligation, ag he map for his Intancy, pet it 
Horſes, and ſeems the Contract thall nor be revived. Oubitatur, 18. 32 El. B. B. 
4 end aa. | | 3 $f | 1 | | | | 
terwards entered into during his Infancy, the Contract is extinguiſh'd; and though afterwards ar full 
Age he atlumed, yet in Aſſumpſit brought he may plead, Non Aſfumpſit, and his Infancy is ſuffici- 
ent een „And Judgment for him Niſi. 3 Keb. 798. pl. 55. Trin. 29 Car. 2. B. K. Tapper 
v. Davenant. | 5 | 155 


4 It is a good Pzea that the Plaintif took Obligation of the Parcel of 

the Sum for the whole Debt; tor Contract is intite. 

ſaid that the Obligation was tor a Debt due by another Contract &c. and 
the others e contra. Br. Dette, pl. 5. cites 3 H. An. 

5. Debt upon Arrearages of Account before Auditors, the Detendant 
ſaid that aſter the Acccunt the Defendant bad taken Obligation of the ſais 
Sum, and no Plea by Award; tor it was @ Duty by Record before, in 
which the Detendant cannot Wage his Law. ; 
11 H. 4. 19. | | 

6. One who hath a Debt due to him 4 Heinple Contract, takes an Obhigd- 
tion for the Jaine Debt, or any Part oft 1t, the Contratt is determined. 
6 Rep. 45. 4, in Higgins's Caſe, cites 3 H. 4. 17. b. 11 H. 4. 79. b. 
9. E. 3 50. b. 5 I. a. 


7. 90 When a Man hath a Debt 45 Oligalion, and pets udgicui upon 


it, the Contract by Specialty. is changed into a Matter of Record: 
6 Rep. 44. b. in Higgins's Cale. 
UV̈f[fLß (2) Hour 


And rhe Plaincitt - } 


> 3 tes f | 
Br. Dette, pl. 64. CI | 


1 
if 


— — 
— 
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(B. a) In what Caſes a Collateral Thing may be given tov 


OG LATED —— Cart — — 


:Pebe 267 


— 
— 


O 


7) [Extingri/hment by] Acceptance of a Thing of equal 


Altitude. 


he Acceptance of an Obligation for a Debt due by another S. P. Bu: 

4 Obligation 18 no Bar of the firſt Obligation. 11 Þ. 4. 79. 8 
5 | £ igation of 
9. 13 2, N | | the fame Du- 
| : | | | | | 55 is-a De- 
ſerminat ion of a Contract of the ſame Duty due before; For there he might have waged his Law, Br. 
Debt, pl. 64. cites 11 H. 3. 790 One Choſe en Action cannot be diicharg'd by another Choſe 
cn Action of the ſame Nature, As one Obligation is not diſcharg'd by acceptance of another Obligation 
in licu of it. 3 Lev. 237% 238. Mich, 1 ſac. 2. C. B. in Cale of Scarborough (Mayor &c.) v. 
Butler. — See tit. Conditions (E. d) pl. 1. and the Notes there. | 


2. Where an Award creates a New Duty, the Old is extinguithed Garth. 379: 
thereby 3 Put where it only ordains a Releaſe to diſcharge the Old & p. 
Duty, 'tis otherwiſe. 1 Salk. 69. Hill. 8 W. z. B. R. Freeman v. 12 Mod. 
Bernard. | 130. 8. C. 

3 Salk. 45. S. C. & S. P. 


(A. a) | Extingufhed by | Acceptance of a lower Thing. 


1. IF a Pan accepts an Obligation for the Arrears of an Account See (V) pl. 

24 vetore Auditors afſigneſ of Record, this daes not extinguiſh the 3 

Akkars, becauit they are higher. 20 . 6. 43. Bb, (It does NOEAD deen Audil 

dear Whether the Auditors were of Record.) „„ tors aſſign'd 
Ez | „ ae 5 | en Pais, 

and as here of Record. 


2. Ik the Leſſor accepts an Obligation for Rent due upon a Leaſe Fol. 605. 
lor 1cars, {his does nat extinguiſh the Rent, becauſe the Rent is“ 


X 


vel 
b. 13 . 4. 1. 20 H. 6. 45. b. 


aher, being Beal, for of this the Law does not le. 11 Þ, 4. 79. 


— . — 


See tit Con- 
8. J and 
(E. d) per 


[orum, 


in Satisfaction without a Deed. 


. F a Rent be reverſed by Deed upon a Leaſe for Bears, it is gr. Debt, 


e iv $069 {Ia without a Oced, that by the Command ot che pl. 72. cites 
clear Ne retuiued the Rent in Satislaction of the Rep.rarion of the 8. C though. 


Baule, Which h had done, Whereas the Lcftor ought 0 have dane there Was a 


Covenant in 
the Inden- 


It... 14 D. 4. 27. 
TTT ture, of 
Leaſe for the Leſſor to repair; and the Houſe was ruinous, Per Hill and Hank. 


255 Theme Law is it the Rent was reſerved without Deed, for he 
hach acknowledged the Outy by the Pleading. 14 0. 4. 27. 


3 
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368 Debt. 
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ö 5 | | 7 : | | CEE mer. 
3. So ik J lend Money to poll, if vou pzy the Money to another b 


my 8 pet this is not a good Satisfaction wichout Dee 
14 + 4. 27. | | | 


hs. n 


3 4 a — — — 
— — 


r ⁰· 
See tit. miſ- 
caſting (A) 
and ſee tit. 
Rent (H. c) 


(B. a. 2) Declaration &c. in Debt. 


4. HE Plaintiff in his Count muſt few Deed in Debt and Annu. 
ity, and there the Writ and Specialty ought to agree; Per 


Finch. Br. Monſtrans &c. pl. 15 cites 41 E. 3. 23, | 

2. In Debt upon a Contract, Hull ſaid, you had thereof Obligation 
alter, Cul, ſaid No, but of another Contract, and % Iſſue was, if the 
ys pages was for this Contract or not. Br. Iſſues joins, pl. 50. cites 
3 H. 4. 18. | 2: | 


Br. Noſme | 
pl. 65. cites and delivered the Obligation to another F. F. and not tothe Plaintiſt, and a 
. good Plea, and the Plaintiff was compelled to anſwer to it, Quod Nota; 
and fo it ſeems that there were two |. F and the wrong J. F. got the 


Obligation and brought the Action. Br. Obligation pl. 82. cites 12 H. 


6. 7. and Fitzh. Barr. 17. | 

4. It i Debt upon a Bond, A. counts that B. alone was bound, B. ſþal! 
ſay that he and H. were jointly bound, Judgment of the Writ and 4 
good Plea, without any Sans ceo, and the other may ſay that he was 
{ole bound &c. Br. Traverſe per &c. pl. 82. cites 21 H. 6. 3. 
5. Debt upon a Bond of 4o/. the Detendanr pleaded Receipt by the 
Plaintiff of 10 J. Parcel of rhe Demand after the lui Continuance, Judg- 
ment of the Writ and a good Plea without Acquittance, or other 
Specialty, where it is pleaded to the Writ, contra where it is pleaded in 
Bar, there it ought to be by Specialty againſt Specialty. Br. Brief pl. 
337. cites 5 E. 4. 138, and after fol. 140. by four Juſtices againſt three, 
it is no Plea to the Writ, without ſhe wing Specialty. Ibid. 

6. Where a Man is bound with Condition in the Obligation for the 
Advantage of the Obligee, he ſhall ſhew it in his Count, and otherwiſe 
it is ill; contra, where it is to his Diſadvantage, or if it be indorſed, and 
is not in the Obligation. Br. Obligation pl. 58. cites 21 E. 4. 36. per 
Vavitoe, = „ . 


Br. Debt, 7. Debt upon a Bond of 40. to pay 20 J. the Defendant ſaid, that the | 


1 5 Plaintiff had received Part of the ſaid leſſer Sum, pending the Writ And 
tra. That ir per Cur. the Plea is good of this leſſer Sum of which the Condition 
is no Plea was made, Quære Cauſam, for the Reporter contra, and that he ought 


/rewing e- Receipt, becauſe the Action is upon Specialty, bur it he was paid, he 
CG. ang Ought ro ſay, that it was paid after the laſt Continuance, otherwiſe ill. 
= ; H. 3. Br. Brief pl. 318. cites 5 H. 7. 41. =: 

5-404 I 5 - 


15 1.7.10; 


to 7. the Father who is Dead, and he who brought the Action 1s J. F. 3 

$a, judgment ſi Actio, and a good Plea, and thall not be compell 
to lay Quod non eſt Factum, tor this is falſe. Br. Obligation pl. 95. 
Cites 16 H. J. J. | . 


_ Covenants in an Indenture, which was, that if he P laimiff paid (59 


3. Debt upon an Obligation by F. F. the Defendant ſaid, that he nad. 


without to allege Payment of the whole at his Day, or to thew Specialty of tbne 


g. Debt upon an Obligation brought by F. P. the Defendant ſaid, that | 
there were F. P. the Father and J. P. the Son, and he made the Obligation 


9. Error of Judgment in an Action of Debt on a Bond for Performance of 
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„laut 100 1. at Michaelmas next, then the Defendant would pay to the 


PLuntiff 101. Tearly afterwards during his Life ; and the Breach 4ſ— 
/rned Was, that the Defendant had not paid the 101. yearly without men- 


cine the Payment of the 100 J. firſt by the Plaintiff, and this was aſ- 
ioned tor Error; but adjudged that it is no Error, and the firſt Judg- 
ment affirmed; becauſe the Defendant in the ſirſt Action by pleading 
( ſndlitions performed, had confeſſed the Payment of the 100 l. to him by the 
Plaintiff; and the Default ot the Payment thereof ought to have been 
e wn on che Part of the Defendant, and not on the Part of the Plain- 


till. Mo. 365. pl. 49). Mich. 36 & 37 Eliz. B. R. Good win v. Iſham. 


10 In Error of a Judgment in Debt in C. B. upon an Obligation, it 


was alligned, becauſe the Count was per Scriptum ſuum Obligatoriui 
conceſſit ſe teneri &c. without ſlaying Sigillo ſuo Sigillat* as the Courſe is 
in B. R. though otherwiſe in C B. But Gawdy ſaid, the Declaration 


was well enough though not according to Precedents; tor by ſaving 


ber Sctiptum ſuum Obligatorium, All the neceſſary Circumſtances are in- 
tended to concar viz, the ſealing and Delivery of the Deed ; becauſe ir 
is not otherwiſe a Writing Obligatory, and Delivery is never alleged, 
which proves that it is not neceſlary to allege the Sealing, for the one 


us necetiary as the other. And accordingly the Judgment was affirm- 


ed. Cro. E. 7375. Hill. 42 Eliz. B. R. Penſon v. Hodges. 

11. Plaintiui declared in Debt tor that the Defendant retained him ſuch 
4 Year, Day, and Place t embroider a Satten Gown tor a Maid Ser- 
vant of her Daughter's, and 7o take for the ſame 40 5. It was alleged 


that Debt lies not in this Caſe becaule there is not any Place alleged, 
where he thould enibroider it; mor that it was done before the Action 


Hod ht, and it was traverſeable, that he did not embroider it, and then 
there is not Place tor the Venue, wheretore the Declaration is not 
good. Sed non allocatur. For he cannot traverſe but ought to have 
pleaded, Non Debet, and he need not allege the Place where he did 
it, or it may be done in diverſe Places; and it thall be intended to be 
dene where the Retainment was, and it is not requiſite that the Time 
of embieidering thereot ought to be preciſely alleged; For it ſhall be 


zmenged to be betore the Action broght; otherwiſe he could not have 


hid his Action; And the Prothonotaries of C. B. certified, that it 
was not their Courſe ro allege the Day or Place of the Pertormance of 
2 Contract. Wherefore the Court held it to be well enough, eſpecially 
as tre Caſe is here, where the Party Defendant did nor take Iſſue 
thereupon ; but ler paſs the Advantage thereof, and is condemned by 


Nihil Dicir, as here the was. Cro. E. 880. pl. 11. Paſch. 44. Eliz. B. 


R. Lady Shandois v. Simpſon. oa | 5 
12. Where a Man was indebted to another in 20 J. he came to the Par- 
j and deſired him to forbear this for a certain Time and that he would 
bay the ſame to him at a Day certain by him prefixed, there if he ſues Him 
cr this 20 l. after the Day, he needs nut fhew how this grew due, tor the 


| taking of a Day certain to pay the ſame, this proves the Verity and 
Certainty of the Duty; but if a Man be indebted to another upon a Simple 


Contratt, and ſues for it upon a Promiſe to pay it, be it upon ſuch a Pro- 
mile, or the like, the Plaintiff ought to ſhew the Cauſe of this, 12 His 
Declaration, to ſpecify how, and in what Manner the ſame grew due ; 
lor in the latter it was due preſently, but a Day given tor Payment 
but in the other Caſe, not ſo; theretore he ought there to ſhew the Spe- 
Clal Cauſe how the ſame grew due, and fo is the Dillerence, which was 


agrecd to be fo by Yelverton and by the Court, Quod Nota. Bultt. 


153. Trin. 9 Jac. Dean v. Newby. 

13. Debt &c. in which the Plaintiff declared upouw Two Bonds, one to 
Py 100 J. and the other 1101, and the Action was brouzht generally for 
<0 /, on theſe Bonds, and Satisfaction was acknowledged for the 10 l. 


2 Bulſt. 234. 
leletine v. 
Hall. 8 C. 
adjudg'd for 
5 B Alter the Plaintiff. 
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S. P. does 
not appear. 


Alter a Verdict and Judgment tor the Plaintitt, Error was brow, 
the Error aſſigned was, that it did ot appear on which of 15 
Bonds the Plaintiff did acknowledge Satisfaction of this 10 l. but the 
Judgment was affirmed ; becauſe the Plaintiff might lawfully put both 
Ponds in Suit, and therefore he might acknowledge Satisfaction ., 
Part generally, without ſhewing of which it is. Roll. Rey, 424, 
pl. 13. Mich. 14 Jac. B. R. Hall v. Malyn. „„ 
14. Ita Bond he made to one, and he doth not ſoy in the Bond : 
it jhall be paid to the Obligee, in this Caſe the Plaiutiſ muſt fhew thy n 
7s to be paid to him, though not expreſſed in the Bond, Brown], -, 
Hill. 14 Jac. Anon. | | | 
15. W. brought an Action of Debt againſt M. and declared that 11 
Defendant tought Timber of him for 10 l. Solvent? Modo & Forma ſo. 
quenti viz. 5 J ad fe/tum Paſch. proxime ſequentem, and ſays nothing whe; 
the other 5 1 ſpould be paid, and the Plaintiff recovered the whole 191. 
by Verdict, and now it was ſpoken in Arreſt of Judgment tor the Cauſe 
atoreſaid, but yet by al! the Court it was good enough; tor the Lac iy. 
tends the other Port of the Monèer to ve due preſently, if no certain Day «| 
Payment te alleged Golsb. 116. pl. 11. Willoughby v. Milward. 
16. Ji ove brings Debt for Part of a Debe due upon a Contract, or 
Obligation, and avs not acknowicdge Sottsfat7eon of the Refidur, the Ac 
tion is not well cam menced; Arg. and Judgment accorcingly, by 


—Litt Rep. which a judgment in C. B. was reverſed. Cro. C. 436. pl. 6. Hill. 11 


245. S. C. 
but S. P. 


Car. B. R. in Caſe of Clothworchy v. Clothworthy. 


does not appear. 


Court thought the Judgment of C. B. was well given. ; 
purloining and embezzling are always taken in a bad Senſe, Et ex ! 


17. The Plaintiff obtained a Frudgment in an Hundred Court for 58 V. 
44. and brought an Action of Debt upon that Judgment in this Court 
or $35. only, and did not few that the 4d. was diſcharged, and upon 
Nul tiel Record pleaded, and a Pemurrer to that Plea, the Declarz- 

tion was held to be naught for that very Reaſon ; for it a Debt upon 
a Specialty be demanded, the Declaration mult be for the whole Sum; 
if tor leſs you 2/t ſbhew how the other was ſatisfied. 3 Mod. 41. Palch. 
36Car-2.-B:; v · VV 

18. Debt on Covenant to pay ſo much ©narterly for four Onuarterly Paj- 


ments Arrear, without ſaying when due and ending is naught, and fo a. 
_ Judgment in B. R. was reverſed. Show. 8. Mich. 4 Jac. 2. in Cam. 


Scacc. Piltarfe v. Darby. : 

19. Error upon a Judgment in C. B. where the Action was Dell 
upon a Bond of 1090). Penalty, conditioned that if ſuch an one, being an 
Apprentice, ſhould purloin, or embezzle any Thing to his Maſter's Da- 


mage, that then he ſhould make it goed. Breach aſſig ned was, that he did | 
embezzle and purloin 200 J. Upon this Iſſue was joined, and Verdict for the 


Plaintiff and Judgment accordingly. Now upon Error brought i Was 
inſiſted, that this Breach was not well aſſigned ; tor the Condition ot 


the Bond, tying it up to ſuch purloining as ſhould be to rhe Damage of 
the Maſter, the Plaintiff in the original Action ſhould have averred, that 


this was a purloining to the Damage of the Maſter. But che whole 
For the Words 
Termini import Damage to the Maſter ; and what appears plainly need 
not be averred, according to that Maxim of Law, Quod conſtat clare 
non debet verificari. Judgment nifi. 10 Mod, 149, 159. Hill. 11. Aan. 


B. R. 'Thornicratt v. Barns. 
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In what Caſe 
Eviction 
Mall be 4 


(C. a) What ſhall be a good Bar in Debt. good Dit. 
Eviction. Diſſeiſin &c.] RR 


tit. Rent. (O) 


Fa Pan ſells Land to another for a certain Sum of Yoney» So if a Man 


in an action of Debt for the Monep, it 18 no lea in Bar 3 


chat the Land is evicted. B. 37 El. B. per Curiam. to be paid at 
5 | ſeveral 

Days, in this Caſe, though the Goods are re-taken by one that has Right to them, before the Day, 

tet ihe Vendor ſhall have Action of Debt, in reſpect of the Contract. 3 Rep. 22. a. Arg. 


1. 


2. [But] Jf a Man poſleſſed of a Ward lells it ta another for a 
certain Sum, in Oebt tor the Sum, it 1s a good Bar that the 
Ward is evicted by a Stranger. Y. 3) El. B. per Curiam. 

z. Ik Leſtee for Bears, rendring Rent, cauſes a Stranger to enter 
upon him, and ouſt him, by which the Stranger deveſts the Rever- 
fon by Oiſteiſin, yet the Leſlor may have an Acton of Debt tor the 
Rent arrezr atcer, kor this lies upon che Contract, notwityſtanding 
the Oilteiſin. M. 3 Ja. B. R. between Carpenter aud Collins, cited 
to be adhudg dem B. one 


4 Ik a Man leaſes for Vears to commence at Mich. rendring Cro E 169. 


| — \ 
Rent, and the Letlee enters beiore Mich. by Which he is a Diſſelſor, 5 3 0. 
ad fo continues after Mich. and the Rent incurs, the Lellor may ae .: 
have Debt for this Rent; and this Difſeitin all nor be any Impedi- -— 2 Le. 
ment by Reaſon ot the Privity ot Contract Which is between them. 99 . f 21. 
4d 


P. z2 El. B. R. between Alexander and Dier adjudged, add 46 
cordingly.— See D $9. a. Marg. pl. 111. 8. C. and other Caſes cited, as to the Leſſee's Entry 
before the Day. 8 C. cited Lit. Rep 9 by the Name of Alexander v Sexie, adjudged for the 


Plaimiſt; but favs, that if the Leflee had claimed Fee, it would be otherwiſe, and Ibid cites 2 Jac. 
CB. Larton's vaſe, where the Leſſec enter'd before the Day, and made Feoffment after the Day, 
ver Debt lies for the Kent. | | | | 1 | 


5. [So] Ik Leſſee for Years, rendring Rent, makes a Feoffinent in D 4. b. pl. 
Fee, yet this (hall not be any Bar of the Rent Arrear after, for the 8 U. 
!:1vity of Contract continues, notwithſtanding the Feoffinent, s. in <4 * 
and the Eſtate is not determined but at the Election of the Leflor, 2 

| | | | | Kuſhden 


Cale. 8 P. argued. bid. Marg. pl. 1. it a Nota, that it was ruled for Law in C. B. that if 


Lellec tor Years, yielding a competent Rent, makes Feoftment in Fee, that yet the Privity of Contract 


not {© gone, but that the Leſſor may have Debt againft his Leſſee; For otherwiſe three or four 


) cars Rent may be Arrear, and the Leffor without Remedy by a private Feoffment, which. is not 
reaſon able. Ibid Marg. pl. 5 ſays, it is in Experience held at this Day, that if the Leſſee makes 
Veoffment, the Leſſor ſhall have Debt againſt him; or otherwiſe the Leflee by his own Act may de- 
amine the Leaſe, and compel the Leſſor to enter for a Forfeiture, which is inconvenient, 


6. Ik Leſſee for Bears, rendring Rent, never enters info the P 4 b. pl. 
Land, vet if the Leifor waives the Poſſeſſion, an Action of Debt for; fg 
e Kent lies upon the Contract. D. 24 H, 8. 4, 3. 28 D. 8. 14. SP. ched 
h | Ck. | NEE TA | as adjudged, 
40H, 0 Ibid. 14 a. pl. 70 Trin. 28 H. 8. Goodale's Cafe. 8 P. Bur by Fitzberbert, it is 
(cherwite of a Leaſe at Will And in Debt apainſt Leliee for Years, for the Arrearages of 


: * En * - o_ 2 MA 2 
cc reterv'd upon it, he need not declare that the Leſſ.e hid entered; for the Contract is the 


oronnd of the Action. 4 Le: : 18. pl. 61. Per Dyer cites 44 Elis 3. 5. The Qc-uvation is not 
TÞtertal, where the Leaſe is for Years or Life; But ctherwiſe of a Leafe at Will. Hetl. 53. Mich. 
Car. C B. Jeakil v Linne — Vent 31. Mich. 21 Car. 2. B. R. Anon. 8. P that in Caſe 


N — Men = . . -> 
( Leaſe at Will, there muſt be an Avermenrt that the Lefſee occupied the Lands ——- Ibid, 108. 


1 4 \ 2 | 0: af? 
11:1. 22 & 23 Er. 2. 8. P. in Calthorpe's Galt. 


3. A 


3 3 * 


pl. 54. cites 
21 E z. 12. 


| Br. Debr, 


Cites 8. C. 


Br. Obliga- 


_ pl. 88. cites 8 H. 6. 8. 


Debt. 


7. A Man brought Debt, and thewed an Obligation in which a , 
bound to him for Tithes, bought ot the Plaintiff, in 10 l. and etwas 44 
judged a good Anſwer, that another had recover'd the Tithe by an , 
Rig, fo that he cannot have the Tithes, and theretore *rwas adjudec; 
that he fhall not have the Debt. Br. Contract, pl. 12. cites 21 E. z. 115 

8. It a Man who has Eſtate Conditional, or Detealible, makes q L. 
fer Nears, rendring Rent, and a Man enters by former Title, or tor Ca 
dition broken, this is a good Bar for the Letlee ro plead. Br. Debt, ol. 
225. cites 45 E. 3. 8. Hu 45 
9. Where a Man leaſes Land for Years, rendring Rent, ang ;. 
bound by Obligation to pay the Rent, there in Debt upon Obligation it 
is a good Plea that 4 Stranger enter” d by Title, which Matter thall dil. 
charge the Obligation, quod nota. Br. Dette, pl. 178. cites 20 H. 6. 23, 

10. Debt upon an Obligation, the Condition was for Performance gt 
Covenants comain'd in certain Indentures, the Detendant ſaid that the 
Place of St. A. with Oblations, was leas d to him by the ſame Indenturss 
tor Term of Years, reudring certain Rent, and that within the Term, 
and before this Day of Payment, the Pope had annulled the Privilege, and 
the Pardon ot St. A. ſo that he is. ouſted of the Profits by Force / th: 
Leaſe. Frowicke Ch. J. ſaid, the Plea would have been the better, it 
he had laid, that the Pope, by Writing proclaim'd and publiſh ea 
ſuch a Place, had reſumed the Pardon; for otherwile it cannot be tr;'4 | 
in England &c. Brooke ſays Quzre ; tor it is admitted a good Plea, il | 
It may be try 8. Br. Dene; ÞL123; cues LI H.7 5. 
11. $9 it ſeems clear of a Thing leaſed, and alter is revoked by Af i; 
Parliament, as Wears in Rivers &c. Br. Dette, pl. 123. cites 21 H. 7.5, 

12, Eviction or Expulſion may be given in Evidence on Nil Debet; | 
held per Cur. But the Reporter adds a Nota, that this Point was for- 

merly controverted. Sid. 151. pl. 18. Trin. 15 Car. 2. B. R. in Caſe 
ot Drake v. Beere. To - 1 5 | | 


(P. a) Pleadings. Nil Debet, or Nil Detinet &&. 


1. P ON #2 Leaſe for Twenty Years expired if he counts for Eigit } 
Years, he need not to confefs himſelf ſatis/zed of the Reſt, bus 
in Debt upcn an Obligation of 10 l. and he counts of 5 I. he ought to con- 
teſs Payment of the reſt, for ir is one entire Debt; but upon a Leaſe, } 
every Term is a Diftinf Debt, and in the Caſe of the Leaſe, Entry in- 
to any Parcel of the Land leaſed is a good Plea for all; for the Rent 
cannot be apportioned, Br. Dette pl. 87. cites 7 H. 6. 6. 
2. In Debt upon Arbitrement the Defendant ſaid, that No ſuch Sub miſſim, 
and the beſt Opinion was, that becauſe in this Caſe the Defendant may | 
wage his Law, and where he may wage his Law he ſhall not traverle 
the Contract, nor the Cauſe of the Debt, as to ſay that he did nor buy | 
of the Plaintiff, nor borrow of him &c. But in Debt upon a Lealc 
for Years of Land, or upon Arrears of Account before Auditors he may 
ſay Non Demiſit, or no ſuch Account; for there he cannot wage his 
Law, therefore he cannot wage his Law, therefore the Plea above 
ought to be Nihil Debet, and give the Matter in Evidence. Br. Dette 


3. Debt 


„ Mas 
8 ad. iar and every Dr aRote or 5 S. for the Robe, and that the Salary was arrear 
1 eld; be ſo many Years, and the Robe by Four Years and the Action accrued 
lg 0 demand ſo much for the Salary and 20 8. for the Robes; the Defendant 
I} ind, that he paid the Rol es at D. in rhe County of F. according to the Re- 
La tener; and per Moy le, this is only Nihil Debet Argumentive, but by 
Con- others the Plea is good ; tor if he pleads Payment of the Money this is 
t pl, 10 Plea, but ſhall ſay Nihil Deber, but where he pleads Delivery of 
| another Thing. Per Littleton, Choke, and Needham. J. Br. Dette. 
nd is pl. 112. cites 9 E. 4 36. 5 „ 
lon it i. Payment or Nihil Debet, is no Plea in Debt upon Arrears of Aung. Knit 
di itn, contrary to the Specialty Br. Dette. pl 114. cites 9 E. 4. 48. 53. * #4; cies. 
23. . In Debt by Execntors for the Arrears of an Annuity, the Detendant S. C. 
= weated Nil Debet (ſuppoſing that by the Death of the Grantee the 
7 the Deed has loſt its Force, and that the Action is founded upon the De- 
tres ber only, and not upon the Deed. But per Frowike this Action is 
ws {rrnded nerely on the Deed ; for without the Deed the Action tails, ſo | 
and though the Nature of the Action is changed, and the Annuity determin- ; 
„ the | ed, this dees not prove but that the Action is founded on the Deed; Quod ö 
1 tota Curia conceſſit. Keil w. 47. b. pl. 4. Mich. 18 H. ). Anon. k 
d at 6. In Debt tor raking of a Savage Contra Formam Statuti, the Defen- gr. Debt ö 
creed dant may plead Mb Deber per Patriam, per Tremail & Fineux not- pl. 124. cites il 
YR withſtanding that it be tounted on a Statute ; for it 7s rot only upon the S. C. | 
_— Statute, but upon the Statute and upon Matter in Fact. Br. Iſſues join, pl. ij 
i 25; cites. 21 H. J 14. f To Eva eos SE M 
3, . Hur in Delt upon Hſcape againſt Warden of the Fleet, or upon Reco- i 
wet; very of Damages, it is no Plea as it his ſaid; Quzre, tor they were in | 
17. beubt ©! che litue, Et Rede e contra, and that it is no Plea. Ibid. \| 
Cate ©, In Jebr upon a Pain given by Statute, N Deber per Patriam, is | 
good Piea ; but doubred in Debt againſt a Gaoler. Heath's Max. 9 
82. Cites 3 & 4 Marie. D. 145. & 50 Ed. z. 5 vp 
—— 9. An \cuon of Debt was brought % ihe Statute of Purvtyors, be- 1 
ie he had cur down Trees againſt the Form of the Statute of 5 Hlix. 0! 
0 the Deiendant pleaded Not Guilty ; and it was moved that this was an ti 
5 eil Inde; tor he onght ro have pleaded Nil Debet ; and the Court com- il 
manded him to plead Nil Debet. Goldsb. 39 pl. 16. Mich. 29 Eliz. [ff 
ight mou. | 35 355 8 | 
bu; 10. in Debt upon the Statute of 32 H. 8. cap. for the Arrears of an 1 
con- Aunty deviſed to M. the Plaintiff's Wale for Lite (but the died before i 
ale, the Action brought) agaznſt the Adminiſtrator of the Terre-Tenant, The Yl 
in- Delendant pleaded Nil Detinet. Per Hale Ch B. a Will is not a Deed, 
Lent though 1t is as effectual to paſs a Thing as a Deed is, yet it is not a 
Deed in its own Nature; becauſe there needs no Sealing nor Delivery 
Jon, to a Will, which is eflential to a Deed ; and thereſore Nil Detinet is a 
may good Plea to an Action of Debt grounded on a N, as well as to an Ac- 
'erle ton ot Debt grounded oa a Ta/ly, And the Action here is not ſo much 
buy Founded on the Will icfelt, as upon a Statute Law, which enables 
eale en to diſpoſe of their Lands, and Rents out of their Lands, by Will. 
nay Hard, 332. Mic. 15 Car. 2. in the Exchequer. Wilſon's Cale. | 
his 11, Ni! Detinet is no good Plea to a Deed; as in Caſe of Debt on 
ove Lond, or otherwiſe upon Specialty; but where an Action of Debt is grouud- 
ette ien Matter in Pais only, as upon Preſcription, or upon à Deed that is 
it requiftie to naintain the Atticn, as tor Rent reſerved upon a Leaſe 
eech there it is a good Plea; Arg. and cires feyeral Books which ge 
pon this Piflerence. Hardr. 332. Mich. 15 Car. 2. in Wilſon's Cale. 
gebt i2, In Debt apou a Grant of a Rent, Nu Detinet is a good Plea, be- 


Debt. 
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N Debt 6) a Servant againſt his Maſter, who was retained for 20s. bythe 


cle the Plaintiff has other Remedy to levy it viz. by Diſtreſs; but to an 
0.14 grounded upon a Grant of a tare Anunitv, it is not 0 god a; bes 


5 C | | cauſe 


—— 


— 


Debt. 


cauſe the Grantee in ſuch Cafe has no Remedy by Diſtreis; nd Hh 
tore in that Caſe the Detendanr mult avoid it by Matter of as high 
Nature, as by Acquittance under Seal, or the like. Per Hale Ch k 
Hardr. 333. Mich. 15 Car. 2. in Wilſon's Caſe. 8 
13. Upon Nil Debet pleaded, Eatry and Suſpenſion may be given in 
Evidence. Arg. which the Court did not deny. Mod. 118. Paſch, 2 
Car. 2. B. R. BrowWu v. 
14. Debt on a Bill ſealed for Payment of 500 l. and Intereſt. Ty, 
Count was for 5001. without taking any Notice of the Intereſt, and 
| held good; for the direct Obligation is to pay 500 1. 2 Show, 32 pl. 2; 
Hill. 30 & 31 Car. 2. B. R. Hinton v. Wilmore. 
15. A Leaſe was made of Tithes for Three Tears, rendering Rent 3 
Michaelmas and Lady-Day ; and an Action was brought for Rent 4r;o1; 
for Two Years; upon Nil Debet the Plaintiff had a Verdict, and it wa; 
now moved in Arreſt of Judgment, that the Declaration was too gene. 
ral, tor the Rent being reſerved at Two Feaſts, the Plaintiff oug ht tg hg: 
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ſhewed at which of thoſe Feafts it was duc. But the Council for the Plain. 
tiff ſaid, that it appears by the Declaration that Two Years of the | 


Three were expired; ſo that there is but one to come, which makes ir 

certain enough. Curia, This is helped by the Verdict. but it had nor 

been good upon a Demurrer. 3 Mud. 70. Trin. 1 fac. 2. B. R. Pre v. 
V „„ 8 8 
156. In Debt againſt a Sheriff, the Plaintiff declared upon a Fadement 


obtained againit J. S. and had ſued out a Fieri Facias, and delivered ir | 


to the Detendant, who Virtute thereof had levied the Money, The 

Delendant pleads Nihil Deber and adjudged a good Plea. And this 

Ditterence was taken, that where the Wit has not been returned, the 

Plea is good becaule it is Matter of Fact, whether he has levied the 

Money or not; /ecas where the Writ is returned Fieri Feci. 12 Mod, 
%%% ḿMHp̃ ß Eo ono oo ow 

2 Salk. 659. 17. Debt on a Bond ſolvent” ſo much Money to the Plaintiff himſel, 

Pl. N his Attorney, or Aſſigns, and upon Oyer ot this Bond it appeared to be 

held this to Solvendiiin to his Attorney or Aſſigns, without mention ot himſelf; on 

be no Vari- Pemurrer, Exception was taken to the Variance between the Bond on 

_ ance; For which the Plaintiff had declared, and the Bond ſer forth, upon the 

Payment 0 Oyer ; but to this it was anſwered, that the Declaration need not be 


to the Plain- # ; : | 4 Rab 
For his according to the Letter of the Bond, but according to the Operation ot 


Attorney, Law upon it; as if A. gives a Bond to B. ſolvendum to C. who is a 


is the ſame Stranger, a Payment to C. is Payment to B. and the Count muſt be up- 
Thing; on a Bond ſolvendum to B. and per Cur. if A gives Bond to B. if B. ap- 
The teneri | "OV 255 | 4 'q 
made ita Points one, Payment to him is Payment to B. And if B. does not appoint 
Debt to the one, then it Hall be paid to B. Himſelf. 6 Mod. 228. Mich. 3 Ann, B. R. 
Plaintiff; Roberts v. Harnage. 7 Fo: 
And in Con- : ; | rg | „„ 
ſequence it may be paid to him; and a Solvendum to any body elſe would be Repugnant; But Pay- 
meut to the Plaintift's Attorney or Aſſignee, is the ſame Thing. | | 


18. Wherever Matter of Fa is mingled with a Specialty, or with 2 
Record, Nil Debet is a good Plea, as in Debt before Auditors, it 18 2 
good Plea. Arg. 8 Mod. 10). Mich. 9 Geo. Warren v. Conſett. 


1 i no 19. Nil Debet is no good Pea to an Action of Annaity, nor to an Action 


good Plea of Debt on Bond brought brought by Adminiſtrator, it is true, ir is a good 
to „ Plea to an Action of Debt for Rent on a Leaſe for Years, but the Reafon 
„ #7 is becauſe the Demiſe is the Foundation of the Action, and the Deed is 


oft Inſurance, 4 — — — na : : 
TR an only an Evidence of the Demiſe, and ſo ir is a good Plea to an Action of 


Action ov a Debt on Penal Statutes, and to Actions of Debt po Awards or to 25 
A Coun 


ere. 


1 
Tithi 
234. 
8, 
(004, 
7.1 


Conſett. 


97/2: Bond, 


234. cites 11 H. 4. 46. 
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rs before Auditors, and the Reaſon is, becauſe theſe are not the Deeds Bail Bond, 


Parties. Arg. 8 Mod. 107. Mich. 9 Geo. in Caſe of Warren v. rough 
there Is 

5 | ſomething 
Dehors to be done, to charge the Inſurers and Bail. Ibid. 108. lt is not good to an Action 
„ becauſe the Debt is immediately due; Admitted, Ibid. 323. 


20, Plaintiff brought Debt and declared upon an Indenture by which gecauſe this 
ke covenanted to transfer Sc. and Defendant covenanted that he would re- Action be- 


ive and pay for the Transfer &c. and bound himſelf in 2800 1. Penalty to ing founded 


rin the ſame, and for Non- Performance Plaintiff brought his Action, e 
55 a : 


.dudgedin C. B. and affirmed in Error, that Nil Debet is no good Plea. the particu- 


lar Facts be- 
ing but 


Mod. 106. Mich. 9 Geo, Warren v. Conſett. 


| aoxiliary to the Deed, the Plea of Nil Debet was no good Plea. Ibid, 382. Paſch. 1 Geo. „ 


21. It is a good Plea, where the Action is founded on Collateral Matter 
and not comprized in the Deed. Agreed. As in Actions of FE ſcape, and 
in all Actions founded on Acts of Parliament. 8 Mod. 324. Arg. Mich. 


(E. a) Pleadings in General. 


. IN Debt upon a Leaſe of Tithes levied by Diſtreſs is no Plea, Per 

þ Skrene ; becauſe it is not Land, in which he may diſtrain by rhe 
Tithes ſever'd ; tor it is the Thing leaſed. Contra Till. Br. Dette, pl. 

2. In Debt upon an Obligation the Defendant pleaded Condition if any Br. Condict- 
ads which the Plaintiff delivered to F. Hillary are Ejloign'd that then 9 * Fi 
J. Hillary ſhould pay and ſatisfy the Value, and ſaid that the Goods ©© © 
were Kiloig ud, and the Plaintiff brought Action in London again J. 

Hillary, and recover'd 201. Damages, and had his Body in Execution ;_ 

and no Plea ; for Body in Execution, is no Payment nor Satisfaction. Br. 

Derte, pl. 26. cires 33 H. 6. 47. 5 5 

z. Debt upon Leaſe of four Acres for 31. &c. The Defendant /aid that 
he leaſed the four Acres and a Rectory, and a Rent, and a View of Frank- 
Pledze for the 31. Judgment of the Count. And fo ſee that he pleaded 
tothe Count; but the Matter is argued if he ought to traverſe or not. 
br. Count, pl. 23. cites 35 H. 6. 38. „„ 

4 Debt upon an Obligation the Defendant pleaded, that the Plaintiff 
ad received Part of him pending the Writ, and the Opinion of the Ju- 
ſlices was, that it is no Plea without Specialty, quod Mirum ; for Plea to 
the Writ may be without Specialty; Contra of Plea in Bar; bur this 
was held to be in Bar for the Parcel. Br. Dette, pl. 153. cites 7 E. 
Fi 15. | . | | 5 | 
. In Debt the Plaintiff counted that the Defendant put his Feme and 
"un to the Plaintiff to board, and the Plaintiff leaſed to the Defendant a 
Chamber for the Feme and Son, rendring tor the Chamber and Board for 
frery Week 65. the Defendant ſaid, that Non Dimiſit Cameram &c. and the 
belt Opinion was, that it is a good Plea to all, without anfwering to 
the Boarding for Contract is intire, and therefore de/trop it in Part, and 
1g deferog?d in all. Br. Dette, pl. 108. cites 9 E. 4. 1. 


71 


* 


b. In Debt the Defendant ſaid, that he has infeoff *d him in certain Br. Pledges 

Laid in Pledge, and if he will re-injeoff him, he is ready, and always has pl. 10 cues 

e, 10 pay him; and the beſt Opinion was, that it is a good re i 5. C 
| | | | ever 


276 us Debt. 


| ſeveral were ot Opinion, that © where the Contract i 18 li. ile at the 5 
mencement, and alter Pledge is given for the Debt, that it {hall be no 
Plea in Debt that the plaintiff has pledg'd &c. Contra, where ple odge 

is deliver'd for che Debt at the making of the Contract; tor in tho 
other Caſe, the one thall have Debt, and the other Derinue of th. 
Goods ; Contra where it is put in en at the making of the Contract. 
Br. Dette, pl. 111. cites 9 E. 

J. It is a good Plea for the Matter, that the Sev departed tn 
Service the firſt Near, and ſhall not be compell'd to £06 General [ſſic 
Er. DE pl. 112. Cites 9 E. 4. 36 

8. Debt upon Arrears of Account before Auditors aſſign d, where à Nan 
pleads Vihil Debet, or Payment in a Foreign County, this is a good Pl; 
and yet the Action i is founded po Matter of Record by Authority of the < 


Stat. Welt. 2. 11 quod non negatur. Br. Dette, pl. 141. Cites 5. H. 
7. I 


U f 


le. 


in Debt upon an Inf mul Computaverunt, the Detendant pleads, the: 

he 1 a not account & hoe paratus Ec. per Patriam ; it was objected, that 
this was no Plea; Fer in ſuch Cafes where the party may wage tis 
Luw, the Contract is not traverfable; But that he ought to tay, 
 Fiecwd him nothing, aint is ready to aver Ly his Law, or vy the Cott TE 
For this is the Point of the Writ, or other wiſe the Plex i- pot 35 0. 

and atler the Defendant, by Advice of che Court, waiv'd his Ple., 

Kelw, 39-6. pl. 4. Trin. 13 H. J. Anon. 
. In Hebt the Plaintiff counted of a Horſe ſold & c. It is no P/:; t T 
the Zelene ant to ſay, that he did not buy the ſaine H orſe, becauſe he may 
285 his Law. Keilw. 39. a. pl. 4. Trin. 13. H. 
ti. In Debt pon Arbitrement, the Defendant may plead Ny Ja ich At 
bireizent ; and get he may wage his Law in the ſaine Action,; but the 
Reaſon is, becauſe this Arbitrement lies in the Notice ot a third Per- 
ſon, and 1» the Lay-Gents may have 7 N of it, and for that Rea- 
fon che Plea has been held good. Keil w. 39. in pl. J. Trin. 13 H. J. 
)) 00 BOL 
Di. 40 pl. 12. In Deb? he Plaintiff counted of a Contra; the Defendant pleaded 
T1. Anon. that he made a Contract tor @ Yeſs Sum, Abſque hor, that he made anj 


th Contracts for the Sum compris'd in the Writ as the Plaintiff has ſuppoſed. 
The Court held that he ſhall not have the Plea, becauſe he may wage 

his Law. Mo. 49. pl. 148. Paſch. 5 Eliz. An: on. 
| 0849. pl 13. So in Debt the Plaintiff counted of the buying of a Horſe, and the 


Detendant pleaded, that the Buying was of two tor the fame Money, Ibid. | 
Dal. 49. pl. 14. Or where the Plaintiff ſuppoſed the Contract to be between hin 
0 and the Defendant, and the Defendant pleaded, that it was made between | 
on them and another. Ibid. 1 
Dal. 49. pl. 15. So where the Plaintiff ſuppoſed the Buying of an Oxe, and the 
11. S. C. Defendant ſaid, that it was a Horſe ; in theſe Caſes the Defendant may Y 


but miſ- 
Printed s g. his Law, and ought not to traverſe the Contract. Ibid. 
to the Word 5 6 | 
(Ox ) 5 


16. In Debt oz a Bill for 51. in which were theſe WEE to be paid 
as Þ pay my other Creditors. The Declaration oughr to be Special, ac- 
cording to the Bill. Cro. E. 256. pl. 30. Mich. 33 and 34 Eliz. B. R. 
Bright v. Metcalfe. 3 
S. P. Contra. 17. In Debt, Not Guilty is not a good Plea; but if liſue is join'd 
21 1 . thereupon, and a Verdict ts given, it is now good, and help'd by rhe 
OLE, 1 rs in Statute of Jeotails, becauſe it is only miſ- joining of rhe Iſſue; per Cur. 


ſuch Caſe Noy. 56. Anon. 
there be a 

Verdict for the Plaintiff, it ſhall be aided by the Statute, becauſe being an ill Plea, and a falſe one, 
rhe Plaintiff ought to las his Judgment, but it the Verdict be for the D-fcudinr, ver the Plainti 
Mall have judgment, becauſe the Deed is not au ex'd by eine Bar- Gil. litt. of C. B. 124. 


21S S. C. 
18. Debt 


tor 
May 
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L the 
Per- 
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Ibid. | and cites a.fo the Caſe of Hill and Manby. 
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19. Debt on a Bond conditioned to ſave the Plaintiff harmleſs of 
1nd from an Obligation, in which the Plaincifl, at the Requeſt of the 
i)c.cadant ſtood bound with him tor the Payment of the 11 1. on ſuch 
i Pay in May, which was before the Date of the Obligation; the De- 
end ant pleaded Payment Secundum Formam & efſetFum Conditionis ; Plain- 
iff demurred and judgment was given for him; for the Defendant 
%- to have pleaded Non Damuiſicatus. Gouldsb. 159. pl. 90. Hill 43 


— 
— 


Anh 


liz. Allen v. Abraham. : 

19, A Debt ane by Promiſe is not diſcharged by Account. 3 Ley. 
237%. Mich. 1 Jac. 2. C. B. Mayor &c. of Scarborough v. Bucler. 
20. Debt was brought upon a Bond for Performance of Covenants ; 
Detendant pleaded in Bar, that for all the Breaches till ſuch a Time, 


the very Plea the Bond is forfeited. Though Carthew objected, one 
might wave che Benefit of a Forfeiture of a Bond, as well as the For- 
feicure of a Copyhold Eſtate &c. and the bringing of Covenant was a 


in Equity it would be ao Bar 711 Satisfaction; as if two be bound in a 
Bond, Judgment againſt one is no Diſcharge to the other before Satis- 
faction. 12 Mod. 32t. Mich. 11 W. z. Pierce v. Hutcheſon. 

21. Debt upon a Fudgment, Defendant pleads in Bar, that a Capias ad 
Sitisfactendum was taken out againſt him at ſuch a Time, by Virtue 


turned oa Record, but did rot aver that the Execution continued, or that 
the Debt was paid; and on Demurrer, Holt Ch. ] ſaid, It he was once 


that are Plaintiffs, tor this is a Plea in Bar, and good to Common In- 


tent. And he quoted two Caſes, where he had known Eſcape replicd 


to fnch a Plea ; and a taking in Execution is a Bar to all other Reme- 
Trin. 3 W. 3. Redmond v. Joſeph. 


material Iflue can be joined upon it. 10 Mod. 147. Hill. 11 Ann. B. 
N. Meril v. Joflelyn. „%% 2 


% the Caſe of Atwood and Coleman. 


23. But there is no Doubt that Accord with Satisfaction before the 


by Way of Excuſe it ſuppoſes Non-pertormance, and the Defendant 
mt prove his Plea. Arg. 10 Mod. 304. Paſch. 1 Geo. B. R. and per 


Jocar. 


For more of Debt in General, See Actions and the ſeveral Kinds o 
Actions &c. throughout this Work. 


5 Decies 


he had brought Covenant and recovered Damages, and that there were no 
Breaches ſince that Time; and Demurrer, and Judgment tor Plaintiff; for 


Vater of rhe Forfeiture ot the Bond and fo a Bar. Bur per Cur. even 


wheieol he was taken in Hxccution; and that the ſaid Capias was re- 


in Execution, it muſt be intended he continues fo, if he has not paid 
the Money; tor it he has eſcaped, you ſhould reply that of your Side 


dies while it laſts, and we cannot intend an Eſcape. 12 Mod. 541. 
22 Solvit ante Diem is no Plea in Bar to Debt upon Bond, becauſe no S. C. cited, 
that in ſuch 


Caſes there 


| | | „ . ä is no Wayr 
for the Plaintiff to help himſelf but by Demurrer. 10 Mod. 167. Mich. 1 Geo. 1. B. R. Arg. cites 


Arg. cites 8. C. 10 Mod. 304. Paſch. 1 Geo: 1. B. R. 


Dey may be pleaded in Bar of Debt upon Bond, becauſe being pleaded 


Prat J. 306. & vide 30% in Cafe of Weddall and Manucaptors of 


I 4 8 ——— —— 
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Decies Tantum. 


— * * * „* K n — 


— 


(A) For what Act or Thing it lies. 
What ſhall be ſaid a Taking. 


Sec F. N. B. 
1715 and See 
Hawk. Pl. 
. 

cap. 85. 8. 

10 to the 7 8 5 
End. | | 


Br. Decies 1. A Man buys Lands of one Party, and has the better Bargain to 
Tantum, pl. 


Gur fy he puniched by this norit. Adjudged, 4x Ed. 3. 9. b. 


Caſe is ſo 


ill reported, that it is not eaſy to underſtand it, . Fitzh, Decies Tantum, pl. 9. cites 8. a4 clear. 


iy, according to Roll. 


2. 34 Ed. 3. cap. 8. If either of the Parties to the Suit will proſecute a 


Furor that has taken a Bribe on either Side to give his Verdi, he ſtall | 


have his Plaint by Bill preſented before the ſame Fuſtices, and the Furr 
ſhall anſwer without Delay; and if any other ſball proſecute ſuch Furor, the 


Offence ſhall be heard and determined as aforeſaid, and ſuch Proſecutor joal! | 
Have Haff the Fine; and the Parties to the Plaint ſhall recover their Da. 
mages by Aſſeſſment of the Inqueft, and the Offender ſpall be impriſoned fur | 
a Tear, and be incapable of a Pardon; and if the Party will proſecute le. 


Fore other Fuſtices, he ſhall have the Suit as aforeſaid. 
Decies Tan- 
rum was 


brought be- 


taking Mo- 25 all Embraceors that procure ſuch Inqueſt, ſhall incur the like Puniſhment. 


ney in 

QAuare Im- 4 
pedit, and fer a Year's Impriſonment. | 55 
che Inquelt = But no Fuſtice, or other Officer, ſhall inquire of this Offence ex Officio. 


found againſt _ 


them, by which the Juſtices awarded them to Priſon, and gave Day over in Bank, and it was award | 
cd, that the King and Party recover 10 Times ſo much &c. the one Moiety to the King, the other to tle 
Party, and the Fury awarded to Priſon, and the Party was firſt ſatisfied, and after the King; for per | 


- Morris, the King has not this as a Debt, but as a Fine; and where the King has Fine, the Party {hall 
be always firſt ſerv'd, by which they ſatisfied the Party, and found Surety to ſatisfy the King, and 


were deliver'd out of Priſon. Quod Nota. Br. Decies Tantum, pl. 6. cites 41 E. 3. 15.— it ah. 


Decies Tantum, pl. 10. cites S. C. N 


Decies Tantum againſt an Embraceor, for taking of Money for Embracery, and the Count is ill, becauſe | 


it is not alledged whether he embraced in fact, or did not embrace, per Cur. Quod Nota; For the Effect 


of the Statute is, that a Man ſhall not Embrace; For if he takes Money to Embrace, and ves 7 | 
Embrace, the Action does not lie, per Cur. And per Priſot, the Statute is againſt Embraceors, ſo that 


it ought to be the Plural Number; But Jurors are Jurors as ſoon as they are Sworn, and therefore! 


they take Money for ſaying their Verdict, and after the Plaintiff is Nonſuited before Verdict, yet the Action ; 
lies; Bur otherwiſe it ſeems, if the Juror be ſtruck out before that he be Sworn, for then he is no Juror: | 


And after Iſſue was taken, whether the Embraceor did not take the Money, and the others e contra, U 


Nota, notwitſtanding the Opinion aforeſaid. Br. Decies Tantum, pl. 14. cites 37 H. 6. 21,——PFitm. Z 


Decies Tantum, pl. 2. cites S. C. | 


Certain Jurors #ook uy of the Pacty after their Verdict, given without Covenant thereof made oh 1 


one half a Mark. And fo ſee that it is out of the Cafe of the Statute of Decies Tantum. But the 4 


vir Every one half a Mark, and where thereof convicted by Verdict, and were put to Fine, vlz. 


Stature wills, that they ſhall be Impriſoned for a Year, without making a Fine, and this ſeems to 
where they take Contra Formam Statuti. Br. Decies Tantum, pl. 15. cites 39 Aſſ. 19. 


maintain the Suit, this is a Taking, for which he hall be 


3. 38 E. 3. cap. 12. If a Furor takes any of either Party to give his | 
Verditt, and be attainted thereof by Proceſs contained in the Article of - 
tore Juſtices Tors of the 34 E. 3. cap. 8. be it at the Suit of the Party that will ſue fir | 
of Nh Himſelf, or for the King, or at the Suit of any other, he ſpall pay ten times | 

Prius, of fo much as he hath taken, to be divided betwixt the King and the Profecutir, Ml 


If the Furor or Embraceor have not whereof to make Gree, he ſhall ſij« | 


E.3.5 


4. Note, , 


— 


3 


| Aponey 


ately he 
they C 


| cites 4 
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Tancul 


Mainte 


ceperul 
NorfoJi 
prentic 
charg' 
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for he 
Place 
Trees = 
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Decies Tantum. 379 
Note, by the Statute of * 27 E. 3. cap. 3. That where Furors take * So are all 


8 Be 8 . | | - the Editions 
Money to give their Verdict, the Party may have Bill againſt them immedi- er Brook. 


| ely before the Fuffices of Nifs Prius, or other Fuſtices; But per Thorp, The v 
icy 5 award them to Priſon before Judgment. Br. Bill. pl. 46. Bak doe 


E. 3. 15. | | not mention 
cites 41 E. 3. 15 5 8 the Statute. 
But it ſeems it ſhould be the Statute of 34 E. 3. cap. 8. 


| 5, If a Man impannell'd and return'd upon Iſſue takes Money of the 
one Party for His Verdits, and after is no furor upon the Iſſue, yet Decies 
Tancum lies, by ſome Juſtices, but others e contra, and that Action of 
Maintenance lies, quod nota inde. Br, Maintenance, pl. 15. cites 21 
_ Ton Iſſue of Decies Tantum in Middleſex, the Jury may give 
their Verdict generally quod receperunt Denarios prout &c. though the giv- 
ing of e e in another County; tor the Matter is not local, 
and this by Conſcience, and the Attaint does not lie; for it is true quod 
ceperunt Argentum &c. but they cannot ſay that Guilty in the County of 
Norfolk expreſly, by Starky and ſome of the Juſtices, and ſeveral Ap- 
prentices; But Brian J. contra ; for then the Detendanrs ſhall be doubly ö 
charg'd, if rhe Plaintiff brings another Decies Tantum in another ; 
County, this Recovery will not be a Bar, which ſeems nor to be Law; 
for he may aver, that it was all of one and the ſame Receipr, and the 
Place nor County is not traverſable where 1t 18 not of Things local, as of i 
Trees cut, Graſs trampled, or the like. Br. Attainr, pl. 120. cites 22 
E. 4. 19. . . | RR | 
in Iſſue upon Aſſets enter Mains, Ibid. | En” j 


- x - . _ 


(B) Writ, Pleadings and Proceedings 


1. TNECIES Tantum azainft ſeveral, and ſuppoſed that . N. and 
V. received where the Receipt of the one is not the Receipt of | | 
the other, Judgment of the Writ Et non Allocatur, by which they ! 
pleaded Not Guilty; Nota Not Guilty atter Iſſue. Br. Decies Tan- 5 þ 
„V 35 
2. A Writ of Decies Tantum was maintained againſi the Furors and 
1 Thel. Dig. 106. Lib. 10. Cap. 15. S. 8. cites Paſch. qr 5 
3. Decies Tantum by the Baron and Feme, and becauſe the Feme was 
named the Writ was abated, Br. Decies Tantum pl. 20. cites 43 K ; 
4. Decies Tantum againſt Jurors, whereof the one had taken 10 s. and g. pz. © | 
another 8 s. 8 d. and the Third a Coat of the Price of 40 d. to the Damage mages, pl. j 
Len Marks, and were thereof attainted, and beauſe the Plaintiff ad zo, cites | | 


nt ſevered his Damages the Court was of Opinion to have taken the In- S. C. 
quelt de Novo, and the Plaintiff releaſed his Damages, by which it 
was awarded, that the King recover the Moiety of ſo much as they 
had taken, and the Party the other Moiety, Er quod capiatur. And 
alter the Three came and rendered Ten Times as much &c. Per Mom- 
bray they ought to go into the Receipt [of the Exchequer] and there to 
pay it, and they ſhall ſend Writ to them, and then they thall be deliver- 
ed out of the Fleet, and after Eſtreats were delivered into the Exche- 
quer by the Command of the Court. And the Serjeants of the King or 
one of the Juſtices, hal! go into the Receipt ot the King mn the 
| oney 
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Decies Tantum. 


UNE 3 „ | IT: 5 » 3 F 
Money adjudged to him, and there pay it, and have Tally to the Ba 
rons of the Exchequer, Er tic Vide. Br. Decies Tantum pl, 8, cite; 4 
E. 3. 36. | | | : 

5. In Decies Tantum, the Sheriff returned Nihil, the Plaintif: prayed 
Capias in a Foreign County and could not have it, contra in Action up- 
1 on the Statute oi Labourers; for in the one Caſe the Law preſumes chi. 

ave as Ma . . ; : e ſe . : 
n Plane, he is fufficient, and in the other not. Br. Proceſs pl. 128. Cltes 4 
Capias's as E. 3. A. | 
te will. Br. 
Exigent,, pl. 9. cites 8. C. 


8. P and ſo 
fee that a 
Man may 


Br. Exigemt 6. In Decies Tantum the Proceſs may be Capias infinite, or Dif," 
pl. 9. eites Tyfinite ; But not Capias in a Foreign County, Br. Decies Tantum pl 
. 9. Cites 47 E. 3. 4 

Fitzh. Deci- J. Decies Tantum is well brought by Baron alone, though it be fonng. 

es Tantum, ed upon Cui in Vita brought by him and his Feme; the Reaſon ſeems to 

pl. 7 ches be that he is to recover only a Chattel, and he connted of a Receipt ant 
7 5 Aid not ſay by whoſe Hands, and yet good. Br. Decies Tantum pl. 10. 
Cites: J H. 4. 2 

3. In Decies Tantum rhe Writ was in Loquela gue flit inter F. P. Pin. 

tiff and I, J. Deforceant per Breve Noſtrum de Fudicio de und Meſſyariy 

&c. And the Betendant pleaded to the Wrir, becauſe he dd not ſhe ty 

* Ir ſhout t Writ of Jugement. Per Aſhton it appears, but let that be ſaved to 
7 ſg you, therelore aniwer Quod Nota. And the beit Opinion was, that the 
pl. 09. Wit Was good. Br: Decies Tantum, pl. 2. cites * 3 H. 6. 23. And 

j Br. Dif- ſuch a \Wric of Diſceit was ſued Anno 20 H. 6. 10. upon caſting of 


prion . Protection, and the Writ awarded good notwithitanding ſuch Excep- 
Cites WD. Kos: : ; : 8 ö | 


ion. | | | | 
Br. Decies 9. In Decies Tantum, Not Guilty is no Plea, but that he did not tals 
Tantum, „ ang Thing for giving his Verdict. Br. Action fur le Stat. pl. 14. cites $ 
rag . 6:9. & 10: . 5 
cites 8 H. 5 
6. Fas 


By, Deeie? id, It -Decies 'Tantum varies from the Record it is not good, as it 
3 the fir/t Record 1s F. D. of A. Yeoman, and the Decies Tantum is 7. D 
JL, 1, Cites : | , 8 | | 9 

© 4 G.-— Only; by the beſt Opinion, Br. Variance pl. 6, cites 9 H. 6. 1. 

Thel. Dig . EY 

-», Lib 9. cap. 1. S. 12. Cites 8. C. 


11 


* 


Eitzh De- 11. In Decies Tantum it is no Plea that no Verdi was given; tor 
cies lan- if they take Money they offend againſt the Statute, if they give Verdict 
tum, pl. 6. 5 : | 22 1 : 
ciresS, C or not, and ſo if they take Money and give true Verdict; by which 
they ſaid that they did not take any Money for ſaying their Verdict, 
Priſt. Per Newton, you ought to plead this ſevera/ly tor every one of 
them, and ſo he did. Br. Decies Tantum, pl. 11 cites 21 H. 6. 20. 
T1 12. In Decies Tantum againſt J. N. of D. he ſaid that he was converſant 
Eggers of and dwelling at S. the Day of the Writ purchaſed and at all Times aſter, 
F and cires And the beſt Opinion was, that this is a good Plea and is at Common 
21 H.6. 5. Law, though it be in Action in which Proceſs of Outlawry does not 
bur it ſhould Iie, and ſhall ſerve at this Day after the Statute. Br. Decies Tantum, 
be 5 1:6: pL 18 cites © 21 H. 6. „„ 
81. K i And by ſome of the Juſtices, No ſuch Record by which he was 
tion, pl 26. {Worn is no Plea, tor the Action lies though he was not ſworn. And 
cites 21 H. ſome e contra, therefore ſee the Statute, and that where he takes Money 
6. 54. S. C. and is not ſworn, Action of Maintenunce lies. Ibid. _ 
Br. Decies 


Tantum pl. not ſay ad Grave Damnum of the Plaintiff, and yet the Writ awarded 
12 CITES ak 


11. 6. 3 2.— 


* The other 


and 


14. Decies Tantum ad Grave Damnum, and in our Contempt, and d 


good, tor it is Action Popular, which every Perſon may have who will.” ö 


The 


tres 
n pl, 


und- 
1S do 
and 
10. 
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| Deares Tantum. 38 1 


3 ; 
ind therefore 45 76 hot more (Erie vouus) to the Plaintiff (as to another. Br. 5 bro other 
1t10N$S o 

Action Pop. pl. 2 cites 21 . 5. 54. Br. ir pl. 11. 
and cites 21 H. 6. 5. but it ſhould be 21 H. 6. 54. b. 


15. Dectes Zantum againſt J. N. who ſaid, there is Nul tie! Record int 
was ſworn, and by ſome J uſtices the Action lies though he was not 
ſorn, and ſome e contra, and that Writ of Maintenance lies, and the 
Petendant demurred upon the Plea. Br. Record pl. 26. cites 21 H. 


6. 15 
In Decies Tantum, the Writ was ad Grave Damnun &c. without 


"ing £ Ouerentis, and yet adjudged good. Thel. Dig. 96. Lib. 10. 


Cap 6. 8 40. cites 21 H. 6. 59. 

10. Writ of Decies Tantum was ad Grave Danmon & in noſtri Con- 
renprum &c. without ſaying ad cajus Damm, and yet adjudged good. 
Thel. Dig. 115. Lib. 10. Cap. 25. S. 4. cites Trin. 21 H. 6. 59. 

13. Decies Tantum againſt Jurors for taking of Money tor giving his 
Verdict, who ſad that he did nit take any Money for giving his Verdict, 
Prift; and a good Iſſue, and ſo Note that it is not Pregnant. Br. Ne- 
gativa Nc. pl. 20. ies 22 H. 6. 20. 

Decies Tantum, and the Writ was in Loquela, which was between 
; 5 b Plaintiff and N. D. Deforceant, per breve noſtrum de Fudicio de 
10 Meſurgto &c. and did not fhew what Writ of Fudgment ; and the 
Opinion was that it is well. Br. Brief pl. 35. cites 35 H. 6 36. 

20. In Decies Tantum by W. M. the Defendant plesded an III 
Bar, and the Plaintiſf replied, and would not demur; the King cannot 
en; ur, tor he is not intitled but by the Party, and to this the Reporter 
agreed, tor the King is not intitled betore We zur he is in- 
titled immediately by the Judgment upon a Cap. Utlagary, and 
terctore by him the King there may demur, Br. Vulagary. pl. 33. 


1 6. 1. 


. It rhe Party grieved releaſes to the 71 I who have taken Money, 
tis is not good, but a Stranger may have Decies Tanttm, and ſhall not 
be varred by the Releaſe, But if the King had releaſed, all thould have 
deen barred, Br. Decies Tantum pl. 16. cues 5. E. 4. 2. 

22, Decies Tantum tor embracing and taking of 101. tor the 8 Fitzh. De- 
the Delendant ſaid, that he is learned in the Law, and at N. was retain- cies I 12 
4 to be of Counſel with the Party, by which &c. and took of him 65, 8 d. box, Se“ 
and gave err to the jury, and prayed them that it his Evidence 
proved true to paſs. with his Client, which is the ſame Embracery &c. 
and no Plea, becauſe he did not 450 wer to rhe Reſt of the 10 l. by which 


be id as above Abſque hoc, that he took more than 65. 8d. &c. Br. 


Decies Tantum pl. 17. Cites 6 E. 


23 Pecies Tantum was found tor the Plaintiff, who prayed Tadg- Fitrk  De- 
ment; Fairfax prayed for the King that they would nor give Judgment; cies Tan- 
tor there is another Decies Tantum pending of taking of greater Sums, and tum, "£9 
hs Suit is by Covin, Pigot laid, it may be that the Parties agreed ©'** 
in the other Suit, and this may be by Covin, by which Judgment was 
bk that the Plaintiff recoter. Br, Decies Tantum pl. 13. Cites 9 

TS. 
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Decies Tantum. 


—— 


they had the Day of the Inqueſt, and could not have it but only the 


Br. Brief, 
pl. 261. 


| Cltes 8 


for the Part o the King, upon Deliverance out of Priſon, quod nota, Br 
Impriſonment, pl. 4. cites 41 E. 3, 15. e hr. 


(C) Puniſhment, 


i. TUR ORs who are convicted in Decies Tantum, ſpall be impri 
, A 4 9 
ed, and fo they were, and ſatisfy'd the Party, and Fania 82. 


2. In Writ upon the Statute againſt Juries, the Sheriff return'd Mi 
at the Grand Diſtreſs, and prayed Exigent, and could not have it, 0 
after he prayed that they ſhall be diſtrained by all the Lands which 


Day of this Writ purchaſed. Quod nota, Br. Decies Tantum, pl 
cites 44 E. 3. 12. | e | 1 


For more of Decies Tantum in General, See other Proper Titles. 2. 
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(A) Want of Form, And what is Form; and what 1: For 
Matter. 1 g 

1. TYLAINT in Aſſiſe was challeng'd, becauſe Wood was put before tom 
4 Paſture, & non Allocatur, Br. Plaint, pl. 27. cites 8. All. 24. pl. 
2. .Ouod ei deforceat by two, as Heirs to the Tail in Gavelkind, the De- Y 
mmandant alleged Eſplees in the Donees, and alſo in themſelves, which is Fas 
Surpluſage, and yet becauſe the Statute of 34 E. 3. cap. Ultimo is that the dhe 
Count ſhall not abate for Want of Form, if it has Matter ſufficient, the 2 
Count was awarded good, notwithſtanding this Surpluſage. Br. Count, a 
pl. 31. cites 46 E. 3. 21. N 5 dp. 
3. Formedon of the Moiety of 30 Acres of Land, which B. together with | 
another Moiety of 30 Acres of Land, gave &c. and becauſe he did nt /a 0 
with another Motety of the aforeſaid Acres of Land, therefore the Writ al) 
was abated. Br. Demand, pl. 6. cites 5 H. 5. 8. a 
4. The Form ſhall be obſerved in Matters which are not traverſavle, as 1 


Attachment on Prohibition and AX 80 in Formedon &c. and yet the) 


Detendant's Names. 2. The Nature of the Action. 3. Time, Place, and 
Act. 4 The ſumming up he Grievance or Concluſion, viz. Per quod 


are not traverſable. Br. Count, pl. 11. cites 9 H. 6. 61. — 
F. Count or Declaration mult be formal, containing, 1. Plaintiff's and 


Actio 


— 


Declaration. 


1 


io accrevit ad Ex igendum &c. or Unde dicit quod Deterioratus eſt & — 


gamnum habet ad &c. Brown's Anal. 3. 
6. Declaration muſt be Good 1. In Subſtance to every Intent. 2. Some— 
times by Inducement. Doubted, if hurt by Surpluſage. Brown's Anal. 3. 


— 


n 55 
3, (h) Good, or Not. Certainty. In what Caſes it 
muſt be Formal and Certain; and what ſhall be 
{aid to be ſo. 


7 T ſeems by ſeveral Books, that nothing ſhall be forepriſed in Præ- 
cipe quod reddat, but that which lies in Demand by Pracipe quod 
;/45t. Pr. Demand, pl. 40. cites Tempore E. 1. and Fitzh, Brief 866./ 
2. Aud therefore Advewſon ſhall not be torepris'd in Præcipe quod red- 
dat; for Præcipe does nor lie thereof, Ibid. : 


Lend, there it was agreed, that this W ord Tenementum is uncertain, Rep. 191. 
hut becauſe the four Acres ſhall be intended to be the Tenement, as here, W. 2 

5 £ 500 „ 17 7 . Oy” cr 
theretore well, aherwiſe it is in a Demand. Br. Demand, pl. 27. cites ,, Powells 
3 H. 4. 17. | | , ee 

. „ : 5 N and ſays, 
that Hjedtment de uno Tenemento, 1s ill for the Uncertainty, becauſe in that Action the Thing itſelf 
maſt be recovered, and Tenementum may ſignify. a Thing for which Ejectment will not lie, as an 


* C 
enough. 
0 


. in Debt the Plaintiff counted upon an Obligation made at D. where 
lere Date at the Manor of D. and yet well by the beit Opinion; for 
the Manor of D. may be in D. and may extend into D. C. and E. and 
then at the Manor of D. ſhall be uncertain. Br. Lieu, pl. 4. cites 34 
B01 1 
5. Where a Man demands Land, he fail ſhet the Certainty of the 
eres; But where he brings Delt upon a Leaſe or Treſpaſs, e contra; 
Fer in the one Cafe he ſhall recover the Land, and in the others nor, and 
lo ro Plea to the Bill. Br. Briet, pl. 244. cites 36 H. 6. 26. 
6. It the Manor of B. extends into B. aud S. and is demanded by Name 
> the Manor of B. in B. he ſhall recover only that which is in B. and 
tome e contra, and that Forepriſe thall be made, Quære. Br. Demand, 
pl. 50. cites 9 E. 4. 17. | 1 5 
. Declaration muſt be certain, containing, 1. Such a ſufficient Cer- 
tainty hereby the Court may give a Pereniptory and Final Fudgment upon 
the Matter in Controverſy. 2. That Defendant may make a Dirett 
nſwer to the Matter contained therein. 3. That the Fury, alter the 
line join'd, may give a Compleat Verdi? thereupon. 4. No Þ/aak or 
Pace to be left therein. Brown's Anal. 3. | | | ES 
8. Though the Rule ot Law eis, that Declarations ſhall not be taken 
0 Intendment, but ought to have Certainty; yer this has an Expu/rtion 
ad a Meaning, viz. That where the Uicertainty is fo great, that it is iu. 
Oferent to take it either Way; But where one Way is more ſtrong, and the 
Ineadment this Way much exceeds the Iutendment the other Way, ſuch In- 
teudment ſhall be allowed, and Declarations thall by adjudg'd good by 
alatendment. As ia Debt againſt an Heir, the Count ſball be good, 
wtuith/fanding the Plaintiff does not ſbe that the Execcutors have no Ae 
% tor it thall be intended; becaute it ſhall be preſumed, that other- 
w/e rhe Plaintiff would not have beit his Action. Pl. C. 193. a. b. 
1 Eliz. Wroteſley v. Adams. 822 
6. A 


3. Treſpaſs in uno Tenemento with a Toft adjacent, containing four Acres Id. Raym, 


Adrowſon RC. but in Treſpaſs, where Damages only are recoverable, the Word will ſerve well 


— — — — — — — py 
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rr 
— 


„ QUE 


QC accord- f | : | 
Hay... as in Caſe for Burning a Houſe of Goods, or otherwiſe no Damages ſhall 
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rity; tor that is the Foundation of the Suit whereunto the adveri 
Party muſt anſwer, and whereupon tbe Court is to give Judgment. G 
Litt. 303. a. | 7 
10. In the Book of Entries is ſet forth, that Treſpaſs was brought / 
Heaps of Stones, without mentioning any Certainty ; cited Arg, , 
Doderidge ſaid, that the Counſel who cited it, never faw an Acticy 5 
a Heap of Stones; but perhaps it might ve for a Cart-Load, or the like 
of Stones. Palm. 447. Hill. 2 Car. B. K. in Cale of Clapham v. Mig. 
dleton. | „ BE 
11. An Action of Treſpaſs was brought Ouare teſtas diverſas ( Anelli, 
(Earthen Pots) ipſius querentis cepit. And moved that it is naught f. 
the Uncertainty, and ſo was the Opinion ot the Court, as 5. Reg ; 
Treſpaſs was brought quare p!/ces ſuos cepit, without thewing the Nun. 
ber, or what Nature they were, and theretore naught. Noy, 9 f. Mich 
2 Gar. B. R. Clapham v. Middleton. 3 5 bs 
12. Action ſur le Caſe, and declares that whereas A. was indebted . 
him 20 s. & ultra B. in Conſideration he would forvear it, promiſed to pay 
him. After Verdict, Judgment was arreſted, becauſe of the Uncex. 
tainty of che Sum in the Declaration. Frem, Rep. 443. pl. 60 f. Mich. 
1676. Canſon's Cale, 8 


0 | . A 5 | : . „ 
9. A Declaration ought to contain two Things, viz. Certainty and J. 


Defe, 
e tC 
Plair 


13. In Caſe againſt a Phyſician, it is ſufficient to ſay, that he a. ton 
niflied M Hic unskilfully &c. without ſpewing the particular D. fett in tis come 
ill. Per Holt Ch. J. in delivering the Opinion ot the Court. Lord | gran 
Raym. Rep. 471. Patch. 11 W. 3. in the Caſe of Groenvelt v. Burwell, | the 


& al. Ye | 1 | 
1 Salk, 28). 14. In Caſe for negligently managing his Ship, that it run over the Plau. 
pl. 22 Mar- Ziff Barge, The Plaintiff declar'd, that he was poſſeſs d of a Barge laden 
tyn Hen ih diverſe Goods and Merchandizes Generally &c. The Declaration is | 
5 too General, and the Particular Goods ought to have been mention'd, | 


Cou 


be recover'd ; per Holt Ch. J. at the Sittings at Guild-Hall. Hill. 2 
Ann. Martin v. Henrickſon. 1 . | 


(C) Good. Purſuant to a Deſective Deed. 


1. A Nnuity, the Plaintiff” counted upon a Grant bearing Date Ann |} 
5 Dom. 1200 &c. and not Anno Dom. Regis, and Execution ta- 
ken, and the Count awarded good, becauſe it purſues the Deed. Br. 

Count, pl. 41. cites 24 E., 3. 53, 54: N 5 | 

2. In Annuity the Count was, that the Prior of M. in Southwark, | 
granted to the Plaintiff in London, ſuch a Day and Year &c. & Profen 
hic in Curia the Writing aforeſaid, whoſe Date is in the Chapter- Houſe 9 | 
the ſaid Houſe, which can't be intended to be made in L. becauſe the | 

Chaprer-Houle is in S. which is another County, Judgment of Count, 
and yet good. Br. Count, pl. 60. cites 5 E. 4. 6. f 
3. For Danby Ch. J. Laycon and Brian, the Chapter-Houſe is where | 

the Chapter aſſembles ; tor the ancient Chapter-Houſe may be thrown to 

the Ground, and then where they make their Congregation in another 

Houſe, this is their Chaprer-Houſe for the Time, and the Prior and C 
vent may come into London and ſeal the Deed there. Ibid, — 1 

= 4 1 


Declaration, 


9 — — | PIC — = 

4 4. Hut it was held, that where the Deed tears Date at a Place cer— 

ver „„, as above, it Mall be intended that it was made there, if Special Mat- 
@ un, 4 5 7 


ä 


(5) Good, 
Without ſetting forth what will make againſt himſelf, 


A Naaity granted by R. till he promoted the Plaintiff to a Benęſice, 


ted 6 dhe Plaintiff counted of Simple Grant and of Arrearages for five 
'0 pay „and well, without making mention of the Condition, and the 
Jncer- Pilendant may ſay, that it was granted till he was promoted &c. and that 
Mich 1; reader” d to him a Competent Benefice, and the Plaintiff refuſed, and the 


admis tion goes in Defeaſance of the Annuity, and in his Diſ-Profit which ſhall 
ia tis come ol the Part of the Defendant to ſhew, but where Annuity is 
1 granted, it the Grantee does ſuch Act, there the Plaintiff ſhall ſhew 
rwell, the Pertormance of the Act, for by this his Annuity commenced. Br. 


Count, pl. 43. cites 14 H. 7. 31. and 15 H. J. 1. 
Plain. „„ . 
e laden } 


——— 


tion is : 5 
1on'd, } . 8 e 5 „ 
s ſhall (E) Declaration. Repugnancy, or Supluſage. 


Jill, 2 


. RR OR to reverſe a Judgment given in the Court of Hull, 
in an Action on the Caſe, where the Plaintiff declared that he was 
ſuled of a Meſſuage, and that the Defendant built another near it, aid 


levied. To which it was anſwered, that the Word Adhbyuc doth refer 


Aan only to the Time of bringing the Plaint, and not to any Thing which 
on 1 f happens afterwards ; it is to thew, that the Defendant has nor abated 
. Fr. f the Nuſance; they are Words only of Form, and uſed in moſt Decla- 
| rations Viz. Sofvere contradixit & adhuc contradicit &c. And ſo are the 
bark, | Headings in the Entries in this very Caſe viz. that the Detendanr built 
Profen 1 New Houſe, by Reaſon whereof the greatelt Part of the Plaintiff's 
215 Houſe Magna Tenebritate Obſcurata fuit & adhuc exiſtit; and tor this 
es f Reaſon the Plaintiff had Judgment. 4 Mod. 152, 153. Mich. 4 W. & 
— 1 NM. in B. R. Carter v. Calrhorp. ee 858 
- hes | 2. Treſpaſs for taking and carrying away his Timber and Brick, Super 
ram ſuam jacenr erga Contectionem Domus de novo ædificat.“ And 
Araber the Court held this inſenfible, tor they could not be Materials towards 


pfaintitt need not ſay, that he is not yet advanced, becauſe the Condi- 


untinued the ſaid Building from ſuch a Day to the Time of the Levying of 
tis Flaint, by Reaſon whereot he ſtopped up his Lights & adhuc 
cbitupavic. There was Judgment tor rhe Plaintiff and entire Damages 
given; and now the Error atligned was, that by Reaſon of the Words 
adhuc o:/tupavit, Damages were given tor ſomething after the Plaint 


ne Building of a Houſe already built. Sed Quære, if that was not 
Surplulage ? 1 Salk. 213. in pl. 4. cites ill, 8 W. 3. B. R. Lawley 
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8 | | — ; i . : Pn eee | | 
3. In Covenant againſt an Apprentice, the Plaintiff affigned tor rea . 
that the Apprentice before the Time of his Apprenticeſhip expired, Es drag. Cou! 


| | te tempure quo ſervivit, departed from his Maſter's Service ; The Delen Cann 
| dant demurred and had Judgment, becauſe the Declaration was repu 5 Narr 
| nant, for it ſhould have been durante Tempore quo ſervire debuit, 18 ot 

213 pl. 4. Trin. 10 W. 3 B. R. Nevil v. Soper. 8 


(F) Amended. At what Time. 


Br. Chiarters I. IHE Defendant pleaded to the Count, by which the Plaintif 4. 
| 7 1 cites mended it, and Defendant pleaded to it again tor other Detault, 


and the Plaintiff amended it again, and ſo it ſeems that in one and th; 
ſame Term, the Detendant may plead ſeveral Times to the Count, Br, 
Count, pl. 4 eites 3 H. 6. 199 

2. Holt Ch. Juſtice declared, that by the Courſe of the Court 
a Man may amend his Declaration the Second Term, but that when the 
Declaration is amended, mew Rates for Pleading muſt be given; lor the 
Plaintiff perhaps muſt thereby be pur ro a New Detence. 11 Mod, 198, 
Mich, 7 Ann. B R. Withers J. Baker. 5 

3. Declaration was allowed to be amended after Iſſue joined and Ne- 
tice of a Tryal, in a Caſe, where the Nature of the Action was not therely 

changed. Gibb. 193. Hill. 4 Geo. 2. B. Dutcheſs of Marlborough v. 

Wigmore. e e 


(G) Abated. 


1. TIN Treſpaſs, the Writ was to the Damage of 40 s. and the Count 
40 J. Damages, by which the Defendant demurred upon the 
Count. Per Thorpe this is a good Cauſe to abate the Count. pl. 34. cites 
33 ˙· „ | Ls „ 

2. In Quare impedit, the King counted upon Two Preſentments, by 
which the Defendant pleaded it in Abatement of the Count, Et non Allo- 
carur, contra in Caſe of a Common Perſon. Br. Count pl. 27. cites 43 

3. In Account againſt a Man as his Bailiſf and Receiver in Kirby, the 
Defendant ſaid, that there are Two Kirbies in the ſame County, and the 
Plaintiff counted in Kirby Skirke, and therefore the Detendant pleaded 
it to the Count not warranted by of the Writ, Et non allocatnr, Br. Count 
pl. 28. eites 44 E. 3. 1. 1 e ö 

4. In Treſpaſs againſt one N. and one W. the Plaintiff firft counted q 
againſt M. and he pleaded Not Guilty, and after the Plaintiff counted Þ 
againſt V. that he with NM. did the Treſpaſs at another Day that Was i 
ſuppoſed in the firſt Count, and V. pleaded in Bar, and at another Term W. ; 
would have abated the Count for the Variance between the Two Cu, 

and was not received, inaſinuch as he was a Stranger to the laſt Count. 
Thel. Dig. 193. Lib. 13. cap. 1. S. 6. cites Mich. 46 E. 2. 25, [ 

5. Treſpaſs of Battery in Middleſex, and the Plaintiff counted in ue 
Palace of Weſtminſter, where the Sheriff has no Furiſdittion, and per Mar- 1 
ten the Count thall abate; tor zz is Infra and nt De; for the Fa- 


lace I 


| (o 
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55 is uo Part of the County, for Proceſs ſball 1ſſue Immediately trom the 
(Hurt to the Warden of the Palace, and not the Sheriff; and therefore he 
«nor direct Mandate to the Warden as in Caſe of a Liberty within the 
County» Br, Count pl. 77. cites 2 H. 6. J. Py | 

Count thall dot abate tor Surpluſage. Per Rolfe. Br. Count pl. 10. 
cite ) H. K 2% onna net nee | 

Nor for Want of Form, if it has Matter ſufficient. Ibid. 

s It Writ of Dower, or the like, be brought of « Manor, and Four 
res of it are in the Cinque Ports, all the Writ ſhall abate, it the Deman- 
ant does not make Forprize; Per Taverner Br. Brief pl. 246. cites 


30 H. 6. 32. 


9. In forcible Entry, the Count did not expreſs the Certainty of the 


Lind, as twelve Acres of Land, four Acres of Meadow &c. and therefore 
he Merit was abated, and here ſee always that for Default in the 
(ount the Writ thall abate, Br. Count pl. 54 cites 38 H. 6. 1. 

10. In an Action upon the Caſe for Beer and Wages, the Defendant 
Weaded in Avatement, Ft pet. Fudicium de Billa et quod Billa pradiffe 
roſitur for Uncertainty in the Declaration; Upon Demurrer the Defen- 
dant's Countel inſiſted upon many Faults in the Declaration, Et per 
Cur, the Defendant ſpall not take Advantage of Miſtakes in the Decla- 
ation upon a Plea in Abatement ; but it he would do that, he mn/# demur 
to the Declaration, Per Quod a Reſpondeas Ouſter was awarded. 1 
Salk, 212. pl. 1. Paſch. 4 W. & M. in B. R. Haſtrop v. Haſtings. 


— — . 
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(H) Declaration. 
Neceſſary in what Caſes. 


. VTR in the Quibus againſt two, the one appear'd at the Grand 


L. pe, and the other made Default after Default; there the De- 
mandant ſhall not Count, for he all not Count againſf him who comes 
by the Grand Cape, before he has ſaved his Default, Quod Nota. Br. 
Count, pl. 48. cites 14 H. 6. 3. 5 „ 

2. But where it is brought againſt three, the one always appears, and 
er makes Default after Default, and the third appears at the Grand 
Cie, there the Demandant hall Count againſt him who always appear d, 
that he with the others diſſeiſed him, and againſt the other pray Seiſin of 
the Land. Ibid. . 2 


3. Scire Facias in Dower, the Tenant made Default, yet the Demand- gy Demand, 
ant ſhall make his Demand; For the Writ does not comprehend Cer- pl. 15. cites 
tainty, contra in Precipe Quod Reddar, Cauſa patet. Contra in Aſſiſe 5. C. 
by Default. Br. Count, pl. 55. cites 38 H. 6. 18, 19. 


— f 8 


J) Neceſſary. Though Defendant makes Default. 


= T HE Demandant ſhall not count again/# the Prayee in Aid in 


| Præcipe, quod reddat, but he ſball have Oyer of the Writ and 
(nt, which was made againſt the Tenant for Life, and ſo he had, and 
\ouched. Br. Count, pl 6, 7. cites 11 H. 4. 11. = es 


2. Tt Afſiſe is taken by Default, yet the Plaintiff thall make Plaint; 8 p. B.. 


* - , : 
or the Writ dees not comprehend Certainty, Quod Nota, and the ſame Plaint,pl. 26. 
| | | in Cites 2 Afi. 


— „ 


| | N Declaration. 


g 5 — — —H——— — 2 
— — „ 


— . 


4 dad 30 in Dower, Quod Nora ; Contra in Precipe, Oftod reddat. Br. Plaint, pl 
Aſſ. 1). 6. cites 38 H. 6. 18. v bl. 


And ſays, | 
k is rhe dame in ali Ales 


3. In Vaſt, when the Defendant makes Defanlt at the Grand Di, (L) 
or in a Ollare Impedit, or in an Avowry, in ſuch Cafes the Plaigti 
ought to count; bur he has no Occa/ion to count of a cr and Day. ,. 
the Detendant in one Caſe, and the Plaintiff in the other, Where fu 
Default is, has no Day in Court to make a Defence; but in both (5, py & 
a good Title ought to be ſhewn. Jenk. 124. in Caſe 51. 


ar. 
pleade 
* | ET — ——— — — — ä and tt 


E 
(ard / 


| (K) De Novo. | he Cal 


| 5 : 5 pr Sona we l 
| 7 In what Caſe the Plaintiff may declare De Novo, . 


* 


1. Wormedon againff Baron aud Feme, the Demandant Counted, and after | 
the Baron made Default, by which Petit Cape iſſued, and the Ba. 

ron made Default again, wheretore the Feme came and prayed to be fe- 

ceived, and pleaded to the Count, becauſe no Kſplees were alleged in the An. | 

8 ceſtor of the Demandant, ſcilicet, in the Donee, and *rwas well argued, } 
| whether the Demandant fthould count anew, and 'tis ſaid there, that 
Mich. 4 H. 6. the Demandant counted anew ; tor 'twas ſaid, that it was | 

| New Tenancy given by the Statute, and New Tenancy ſhall have New Count, | 

and at the Petit Cape if the Demandant releaſes the Default, the Deman- 

dant ſhall count anew. Quod Nota. Br. Count, pl. 1. cites 3 H. 6. 41. 

2. And if the Plea be without Day by Protection, there at the Re. ſum. 

mons, the Demandant thall count anew. Quod Nota. Ibid, ö 

3. And againſt Vouchee, the Demandant thall count ane w, Matatis 

Mutandis. Ibid. „ 5 1 

4. But tis ſaid elſewhere, that the Prayee in Aid, nor the Garniſb, 

hall not have but Oyer of the Count. Ibid. „ . 

5. In Detinue the Garniſpee ſhall have Oyer of the Writ; But *rwas } 
ſaid, that the Plaintiff ſhall not count anew againſt him; Nota. Br. 


Count, pl. 35. cites 8 H. 6. 16. | | 
6. It the Plaintiff counts in Debt or Treſpaſs, and the Defendant pleads | 
to the Furiſdliction, the Count ſhall not be entred before the Furiſdittion le 
affirmed, and if Continuance be taken till the next Term, it thall be upon 
the Writ, as if no Count had been, and at the next Term the Plain- 
tiff ſhall count anew. Br. Count pl. 36. cites 8 H. 6. 18. 
J. Pracipe quod reddat againſt Tenant for Life, who prayed Aid of him 
in Rever/ion, who appeared Gratis and joined in Aid, and the Deman- 
dant counted anew againſt the Tenant and the Prayee, and they vouch- 
ed the Common Vouchee, and ſuffered Recovery tor Aſſurance, and 
yet it is faid, that the Prayee ſhall not have but Oyer of the Count. Br. 
Count pl. 81, cites 22 H. . | : 


() Where | 
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: —_— 92 n 


Declaration. 389 


(L) Where a Second Declaration may vary from the 


plan Former. 

Hell | | | 

47; ton | | 8 

Y led CCI. Fa. was Tenend de Nobis & Hered' noſtris, and the Prayee in 

it Cafe J 4id caſt Protection, and after the Year the Plaintiff ſud Re— 
151i /01ent, which was tenendum de dicto Patre noſtro, and the Detendant 


pleaded to the Writ for the Variance ; & non Allocatur ; tor 4% is of one 
nd the ſame Effect. Br. Variance, pl, 11. cites 40 E. 3. 188. 

» It a Man brings Replevin, and declares, and is Nonſuited after De- But if be 
ation, ſo that Certainty may appear, and brings ſecond Deliverance, 7 3 
he cannot vary in it, in Year, Day, Place, or Number of Acres, or“ 1 e 1855 
the like. Br. Second Deliverance pl. 3 cites 3 H. 6. 9. Per Opinionem the Reple- 

| | | vin, he may 
| „ : count at 
large. Br. Variance, pl. 2. cites S. C. 


'0,- 


EG 


d after 
he Bas 
Oe ye. 
ve Ai. 
rgued, | 
„ that 
it was 
Couit, 
eman- 


(M) Double. 
11 1 :{paſs, becauſe the Deviſor was poſſeſſed of a Leaſe tor Years by 


A Deed indented, and deviſed to tho Plaintiff, and died, and the 
Fxontors bailed to him, and the Defendant took it, and carried it away, 


$5 | and the Detendant demanded Judgment of the Count, becauſe he al- 
leged the Deviſe and the Builment of the Executors, and ſo double, & 
Atti non Allocatur; tor tis Conveyance, and ſo well. Br. Count, pl. 14. 
— 7 õͤͤͥ;ꝙ;ům 5 6 — . 
72 | 2. The Plaintiff declared, that whereas the Defendant 6 Mali 1695, 
"I jr 190 Weeks Dyet then paſt, had promiſed to pay him  s. per Week, and 
ol that io ' laintiff” Poſtea, viz. 5 Maii 1695, having found the Defendant 
Br | Her 120 Weeks then paſt, the Defendant promiſed to pay the Worth, and 
IM tat it was worth 7s. per Week; upon Non Affumpſit and Verdict 
Lf pro Quer' it was now moved in Arreſt of Judgment, that the Weeks in 
SLY tc Suantum Meruit are not ſaid to be aliæ than thoſe laid in the Special 
upon ] Proſe ; lo that the Detendant is twice charged tor the ſame Thing. 
— 5 dd non Allocatur; for they do not appear neceſſarily to be the fame, 
and without Neceſſity, the Court will not intend them to be the ſame, 1 Salk. 
him «15, pl. 3. Mich. 9 W. 3. B. R. Weſt v. Troles. „„ 
n- 
uch- — — 
and | Oe 
* (N) Aided by Intendment. 
. | Bo Replevin, where a Man makes Avowry, or counts for Aunuity 
granted for Term of his Lite, to be Steward of the Manors of A. B. 


eſe 
BE and ſays, that he exerciſed the Office, it ſuffices, though he does 
vcr joy in allthe Manors; For it thall be fo intended. Br. Count, pl. 
62. cites 5 E. 4. 104. Eo. Ig 
2. the Plaintiit declared of a Leaſe made by one Chriſtmas, zhe 67h Nele. 182. 
2 Mey Anno 9, ot one Metſuage &c, in D. &y Reaſon whereof the Plain- Pavis v. 
5 "7 5 | ff Purdy. 


Declaretion. 


S Card 
Brownl. 
ſeems only 
<4 Pregnant: 


* PR ä * 
Qi] DI - 3 ev. 


being the 19th of the ſame Month of May, it cannot be intended but to |, | 


(O) Aided by Intendment. As to the Place where the 


. what Part of the Vill the Obligation was made, & non Allocarur ; tor it 


where the Writ is brought, Per Cur. by which he paſſed over. Br. Count, 
pl. 6. Eites 3 H. 6. 35. | | | e | 


Cauſe, and betore ſuch a Judge, and Concurrentibus hiis que in jute 


tiff entred, and was poſſeſſed, until the Defendant aiterwards, viz, 14.1 | 
F the ſame Month, Anno ſexto ſupraditio, did eject him. And Not Gulli 
being pleaded, a Verdict was found againſt the Plaintiff. And Velter. 
ten moved in arreſt of Jacgment, (to ſave Coſts) that the Declaration 
is inſufficient. For that Action was grounded upon two Things; [4 
upon the Leaſe ; Secondly, upon the Ejectment, and doth theſe but 1, 
concur one alter another; and in this Caſe the Ejectment is ſuppoled to 
be a Year beſore the Leaſe made; for the Leaſe is Anno. 7, and the 
EjcE ment ſuppoſed to be Anno. 6, and therefore the Declaration naught; 
And Yelverton vouched the Cafe of J9gwure v. Dawkins Anno Sepi. 

mo Termino Paſch. Where the Plaintiff declared upon the Leaſe 9 | 
Edward Ewer, 27 April, Anno Sexto, and laid the Ejectment to he 26 
April, Anno 6, and the Court held then, that tne Declaration was 
naught; yer in the Caſe in Queſtion, the Declaration was adjudged 
good, and the Word (Sexto) to be void, for the Day of the Fjeipen; | 


* 
* 


in the ſame Year, in which the Leaſe is ſuppoſed to be made 3 by the Opini. 
on oi the whole Court. Brownl. 146. Mich, 8 Jac. Davis v. Pardy, 


hing is ſuppoſed to be done, there being two ſeve- 
ral Counties &c. to which it may refer. 


EBT inthe County of N. and declared upon an Obligation made | 
| F at H. Rolfe demanded judgment; tor H. extends into the | 
County of NM. and into the County of L. and the Plaintiff has not declared in 


all be intended in the County of N. by the bringing of the Writ there, 
As where there are two Vills of one and the ſame Name in two Coun- } 
ties, and he brings his Action in the one County, and counts there, and 
does not fay in which County, yet it ſhall be intended in the County 


2. That which is alleged by way of Conveyance or Inducement to tt: | 
Sub/tance of the Matter, need not be ſo certainly alleged, as that Which! 
is the Söbſtance itſell, Co, Ent. % , 8 1 

3. Where a Matter of Record is the Foundation or Ground of the 5: | 
of the Plaintift, or of the Subſtance of the Plea there it ought tobe 
certainly and truly alleged, otherwiſe it is where it is but Convepance. But 
the Proceedings and Sentences in the Eccleſtaſtical Courts may be alleges 
ſummarily, As that a Divorce was had between ſuch Parties, for ſuch 4 


requiruntur ; tor the Judge mult be alleged, to the Intent the Court 1 
may write te him it it be denied. Co. Litt. 303. a. | 


(P) Names. 
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Arrcar he aviw d, and the Dean and Chapter join'd to the Plaintiff, be- 
cauſe they had leas*d to him for Term of Tears yet contiiuins, and both S. C. 


* —— — re 


Declaration. 


| /P) Names. By what Names Things muſt be de- 


manded, the Nature of them being changed from 
what they formerly were, as Lands into Houſes &c. 


. V Fcordare, the Defendant avowed becauſe the Dean and Chapter of gr Avowry, 
N. held two Houſes, four Acres of Land, two Acres of Meadow, pl. $4. cites 
«eaty Acres of Paſture, and four Acres of Mod of the Father of the De- 39H 6-7. — 


50 whole Heir &c. by certain R 6 5 % Br. Demand, 
undant, whoſe Heir &c. by certain Rent and Services, and for ſo much ol. 14 Cites 


39 H. 6. 8. 


OI 


join d, and faid, that before the taking B. was ſeiſed of two Yard Lands © 
there, of wh2ch the Place where &c. is Parcel in Fee, and by Deed, which 


he thew'd, made belore the Statute of Quia Emprores rerrarum, and be- 
bre the Statute de Keligioſis, and alter Time of Memory gave the two 
Yard Lands to the Dean and Chapter, and their Succeſſors, to hold by Fealty, 
and loſs Rent for all Services, which Hſtate the Donor of the Avowant had 
e Seigmiory, and demanded Judgment if for more Services he ought to 
av a, d becaule the Horſe, Meadow, Land- Paſture, and Wood, cannot 


4 


le inteuced to be two Yard Lands; therefore the Plaintiff, by the beſt 


* 


thi Label Was approved into Hood, and part into Meadow, and part tat 
„ele ee To that it may appear to be all one and tie fame Thing, 


(pinion ot the Court, ſhewed the Honſes were built after the Gift, an 


it can, ve vemanded now, but by Name as it is now, quod fuit con- 


cellum, Quod Nota. Br. Pleadings, pl. 60. cites 39 I. 6. 8. 


* 


* 
— — — - * 0 e 4 TIE ING 


) Special; though the Writ is General, And 
1 Vice Verſa. 5 


[, A Man may have Writ of Nuſance of « Mill levied &c. And in his 


Count tay, that it is a M ind- Hill, or a Water-Mill. Thel. 
Die: $5. £46; 05 0D; . 3-0 EnEEnEToiE 
2. In Replevin the Plaintiff may count of divers ſeveral Takings at 


? 


divers Days. Thel. Dig. $7. Lib. 9. cap. J. S. 31. cites Paſch. 10 E. 


508. —And ſo he may at divers Places. Ibid. cites Paſch 20 E 30. 


4. In Formedon the Writ was upon a Gift, and the Gift maintain'd by 
tae Count, by which it was ſhews that the Land was deviſeable by Teſt a- 
ant, and that donor deviſed in Tail &c. and held good, and the Tenant 
compell'd to traverſe the Deviſe, and not the Gilt. Thel. Dig. 86. 
Lib. 9. cap. J. S. 1. cites Mich. 15 E. 3. Brief. 324. And ſays, that 
o may a Man maintain by recovery in Value. Ibidem 3 

4. In ©nare Tmpedit by the King of. Diſturbance made to preſent 10 
the Chapel of B. and fo was the Commencement of the Count, and al- 
terwards in the Count the King made Title for his Tenant to preſent a Co- 
enable Parſon to an Alley, and that the Abbor ought to preſent this 
Parton to the Ordinary c. and inaſmuch as the Chapel was void, and 


the Heir within Age, the King preſented to the Abbor, and he retuled 


Ke. and held a good Special Count, and Special Diſturbance. Thel. 
Pig. 86, Lib. 9. cap. 7. S. 3. eites Mich. 24 E. 3. 39. 


5. In 
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Declaration. 
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5 In Treſpaſs che Writ as, that the Delendant had committed v. 
verſe Extortions and Oppreſſions, and the Count was, that he had committed 
Extortions and Grievances, Viz. impark'd their Beaſts, and detain'd 
them till they made ſevetal Fines, and diſtrain'd them per Sovent Dit. 
rreſs, by which &c. and held good. Thel Dig. 86. Lib, 9. Cap. „. 
S. 4. cites Hill. 31 E. 3. 333. 
6. In Treſpaſs the Writ was, Quare alportavit bona ct catalla, and the 
Count was de ging; deliis Vini 5 held 0 Thel. Dig. 80. Lib, 9, 
Cap. J. S. F. cites Trin. 39 E. 

5. But where the Writ is Bona tg Catalla, a Man Nall not count de De. 
AAriis. Thel. Dig. 86. Lib. 9. Cap. 15 S. 5. Cltes 39 E. 3. 30. And that 
ſo agrees Trin. 46 E. 3. 16. 

8. But a Man fall count well f 275 Onar ters of Bar ley, bel Dig. 
86. Lib. 9. cap. 7. S. 5. cites: Trin. 46. 2 3. 16. 


9. WO of dead Trees, and Corn. Thel. Dig. 86. Lib. 9. cap. 5. 8. 5. cites _ 


43-03; Brief 569. 

10. So he thall not count of Live Chattles. Thel. Dig. 86. Lib, g, 
Cap. J. S. 5. cites 13 H. 6 Treſpaſs 70. 

11. In Writ of Error by Her in Special Tail per Formam &ec By 
the Writ he ay be ſuppoſed Heir General, and fhew dehors how he is ſpecial 
Heir per Formam &C. to this Land, nowitnfandte that 5 Father has 
auother General Heir. Thel. Dig. 86. Lib. 9. Cap. 7. 8. 
3 K 4 

I2. . he V\ rit was e pon the Statute of Labourers for departing 

buht of the Service of the Plaintiff, and connted ſpecially that be covenanted 
evith him to ſerve him in the Office of Carpenter, and held good. Thel. 
Dig, 86. Lib. 9. Cap. J 8, 13. cites Mich 11 H. 4. 33. 


13. Writ of Cuftodia Terre & Hered” thall be general and the Count 
ſpecial. Bat in Writ of Ward of the Land only, it thall be Quod reddat 


Cuſtodiam tot Acrarum Terre. Thel. Dig. 87. Lib. 9. Cap. 7. S. 29. 
cites Paſch. 11 H. 4. 64. and that ſo agrees the Regiſter, Fol. 161. 
14. In Treſpaſs the Writ was, Care "cepit Piſcent, and the Count was 


of <1verſe Fiſhes, and adjuded good; lor Piſcis is Nomen Collect roun, 


Thel. Dig. 86. Lib. 9. Cap. J. S. 15. cites Hill. 4 H. 6. FI. 
15. In every Writ founded upon the Caſe all the ſpecial Matter ought 


to be Put iu the Writ - ; tor it is not ſufficient to have General Writ and 


make ſpecial Count. Thel. Dig. 87. Lib. 2. Cap. 7. S. 27. cites Trin. 
7H. 6. 47. 


16. In Action upon che Caſe againſt one, who was retained, by the 


_ Plaintiff, 70 be of bis Connſel to buy a Manor for the Plaintiff in ſuch 2 
County, whch Defendant had falſly, and in Deceit &c. purchaſed the 
Manor 70 himſelf &c. The Writ was abated becauſe it did not appear by 


the Writ of whom the Manor ſhould be brought, notwithſtanding that it 


was ſthewn by the Count. Thel. Dig. 97. Lib. 9. Cap. 7. S. 28. cites 
Mich. 16 H. 6. Action ſur le Caſe 44. 


17. In Writ of Entry forcible, upon the Statute of Anno 8 H. 6. the 


Writ was of Entry into divers Lands and Tenements, and the Count alſo, 
by which it abated ; tor the Count ſhall be certain. Thel. Dig 87. Lib. 
9. Cap. J. S. 30 cites Mich. 38 H. 6. 1. 


18. In Writ of Entry upon the Statute of Rich. The Writ was, Quod 


ingreſſus eſt diverſa Terras & Tenementa, nd by the Count the Certainty of 
the Lands appeared, and it was held an "ill \W ric, and yer the Detendant 
paſſed over. Thel. Dig. $6. Lib. 9. Cap. 7. S. 19. cites Paſch. 4E. 4. 
19. and ſays fee 38 H. 4 1. & 5 E. 4. 26. & Regiſter 182. 


19 In Deb. - the Heir of Cefty lie Uſe ; for R Rent, Arrear 22 a Leaſe 


or Years made by his Anceſtor, he ought to DS ſpecial C ounr, and 
Ts whow the Anceſtor made Feoff moat 2 bi e, and after Le: ſed. Thel. 


Dig. 87. Lab. 9. Cap. 7. 8. 21. Cites Trin. 21 II. 7. 25, per Opinionem. 
20. Where 


.. Cites Hill. 
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„ ulſbees gave to the Feoffor in Tail, and in the Count the ſpecial Matter 
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here Feoff ment is made in Fee to the Uſe of the Feoffor in Tail af 
Us - 


1 


„ Statute of 27 H. 8. The Writ of Formedon tor the Iſſuc ha be that 
e een, Bur where A. infeoffs B. in Fee to the Uſe of a Stranger in 
Tai! the 1{[ue of Ceſty que Uſe ſhall have Formedon, that the Feoffor gave 
W357 Uſe in Tail, and the Count (hall be ſpecial. Thel. Dig. 87, Lib. 
7 Cap. J. S. 23. cites 7 E. 6. Plowd. 59. Agreed by Mountague. 
g 21. So where Feofſment in Fee is made to the Uſe of the Feoffor for Life, 
ind alter wards 10 the Uſe of B. in Tail, before the ſaid Statute, and after 
, 1 ſaid Statute the Teaant for Life had died, and B. diſcontinued and died; 
bis Itine in Mrit of Formedon ſhall ſay that the Feoffor was Donor &c. and 
the Count ſpall contain all the ſpectal Matter with ſhort mention of the H- 
ww utica of the Eflates by the ſaid Statute. Thel. Dig. 87. Lib. 9. Cap. 
: 5 Bromley Ch. J. was of Opinion that the Demandant might 


nt generally, and if the Gift be traverſed, maintain the Count by tu 


ſpecial Malter inthe Replication, Thel. Dig. 87. Lib. 9. Cap. J). S. 25. 
cites 1 VI. 1. and Br. Formedon pl. 46. 49. and ſays fee 42 E. 3. 6. 


1 — . 
—— — ; 
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(K) In Real Actions. Names. By what Names 
Things thall be demanded. : 


1 EMAND was of a Rod of Land, and the Writ awarded good. Br. Demand, 


Br. Demand, pl. 22. cites 3 E. 3. and Firzh. Brief 140. pl. 38. cc 
2. Mortdauceſtor was brought of eight Feet of Land in Breadth, and ſix 8. . 
in Lenith, and good, notwithſtanding that he did not fay ot a Place 
containing ſo many Feet. Br. Demand, pl. 41. cites 6 E. 3, and Firzh. 
Þrict 650. 


— 


S. C. but 

becauſe it 

| oh was of an 

Acre where it was a Carve, therefore the Writ was abareqd._ 


Fitzh. Brief 730. 


Paint, but de ano Meſuagio cum pertinentiis; tor he cannot have it of Pl- 13S. 


Chapter, or ſuch like. Br. Demand, pl. 15. cites 8 Aſſ. 29. NNZeites 8. C. 
5. Therefore quzre if a Man diſſeiſes a Parſon of his Church unde que- 


cla erit facta? Ibid, 5 85 

6. Hoſpital or Chappel, the Demand or Plaint in Aſſiſe of them, ſhall 
ve per nomen MHeſitag ii. Br. Demand, pl. 29. cites 8 All. 29. 
J. Mortdanceſtor was challeng'd becauſe 1 Parts of the Moiety of a 
AI was demanded, which is a third Part of the Whole, Judgment ot 
ne V rit & non Allocatur. Br, Demand, pl. 1). cites 11 Afl 20. | 
8. And a Demand of a Moiety of the Moiety of one Carve of Land, is a 
£000 Demand; Ibid. _ EE, 

9. Precipe quod reddar lies of an Oxgange cf Land; contra of an Ox- 
i110 of Marſh ; tor this cannot be plough'd, Quod Nora Precipe of one 
Ox gange of Land. Br. Demand, pl. 23. cites 13 E. 3. and Fitch. 


rick 241, 


0, In Afſiſe the Plaint was of a Place containing 40 Feet in Length, 8 p But 
OO emy i Breadth, and tound tor the Plaintiſt, and he recover'd, and demand of a 
Ich. 15. E. 2, Plaint of a Croft was amended ; tor it was {aid that Place of 

| Precipe 
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z. A Carve of Land is good, Per Herle; for it was ſaid there, that Br Demand. 
Carve is a Common Demand. Br. Demand, pl. 37. cites 6 E. 3. 42. and pl. 21 c 


4. Where Aſſiſe is brought of the Enfpital- Fanſe, there is ho other Br Alfie, 


and with- 
Out certalu- 
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Decree. 


394 
© we f e or a bet Br. Demand: Ol 
ty is not Præcipe quod reddat does not lie of a Croft. Br. Demand, pl. 18. (bis) 
ood. Br, Cites 14 All. 13. 

Demand, 


pl. 34 cites 16. E. 3 and Vet. N. B. —8. P. Br. Demand, pl. 4. cites 9. H. 4.3.— 8. 
Plants, pl. 2. cites S. C. | + 


— 


11. A Selion of Land is no good Demand as it ſeems ; tor it was jo. 
fus'd in a Forepriſe. Br. Demand, pl. 4o. cites Tempore E. 3. and Fitzh, 
Brief 866. | 5 | 

12. Tenement is no Term to demand a Houſe, but in Treſpaſs of Na. 
ſance to it, there Tenement is a Word ſufficient; Per Opinionem &c Br. 
Demand, pl. 54. cites 11 H. J. 25. 

13. In Writ of Forfeiture of Marriage, the Count was, that the An. 
ceſtor died in his Homage &c. And the Defendant ſaid, that the An. 
ceſtor made Feoffment &c. Abſque hoc, that he died in the Homage 
&c. And the Plaintiff ſaid, that this Feoffment was made to the Uſe f 
the Anceſtor and of his Heirs &c. And held a good Maintenance of the 
Count by this Special Matter. Thel. DIg. 87. Lib. 9. cap. 7. S. 22. cites 
Paſch. 27 H. 8. 3. 


For more of Declaration in General, See the ſeveral Titles of Actions 
throughout this Work, and other proper Titles. 5 


Arie. 


(A) Bound by Decree; Who Parties, or Not Parties. 


I. Decree was againſt the Leſſee, and all claimiag under hin; he 
| ſurrenders to him in Rever/1on, and he was adjudged to be bound 
by the Decree tor ſo long Time as the Leaſe ſhould have endured. Toth. 
123. 23 and 24 Eliz, Chapman v. Biſſo vp. „ 
2. If an Infant ſuſfers a Decree by Conſent, it is for ever reverſible, 
but otherwiſe of an adverſary Bill. 2 Freem. Rep. 127. pl. 147. Trin, 
0% AR n „„ N 
3. A Decree by Conſent for a Leaſe, or other Perſonal Eſtate, ſhall 
bind Purchafors, or otherwiſe the Ld. Keeper ſaid, you will blow up 
the Court of Chancery. 2 Freem. Rep. 127. pl. 148. Trin. 1667. Wind- 
ham v. Windham. 8 „„ 

4. Several Cauſes were brought 10 hearing tigether, where ſome that 
were Parties to one Bill were not ſo to another; Finch. C. on hearing 
of them, ſaid, the Juſtice which was to be done on them all appeared, 
and it was decreed accordingly, and you ſhall not ſever them now, and 
ſo decreed againſt one that was no Party to that Suit. 2 Chan, Caſes 234- 
Trin. 29 Car. 2. Car. 2. Turney v. Daws and Mayor, SEATED. 

5. An Order that Defendant thall take no Advantage at the Hearing 

for Want of Proper Parties is void in itſelf and cannot rake away the De- 
fendants juſt Exceptions unleſs it had been by Conſent. Arg. Ver. R. 
122. pl. 112. Hill. 1682. Curſon v. the African Company. 14 


ang 
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Decree. 
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6. A Perſon indebted ro Tettator's Eſtate in 10000 1. by Mortgage not 
Party to a Suit having Notice of a Decree by being preſent at the Heur— 
„c. by which Decree a Co-Executrix was to receive no more Mo— 
14, and che other Co-Executrix was to have a perpetual Injunction 
eainſt her, and a Clauſe was inſerted iu the Order, that no Creditor 
ald pay her any more Money; but before any thing further done 
kereapon, the Mortgagor paid the 10000 1. to the Co-Fxecutor, and who 
delketed him up his Mortgage to be cancelled, Upon a Bill by the 
her Co-Executor, againſt rhe Mortgageor for Repayment of the 
logo l. and he having full Notice, and it being a pure volun- 
tür Payment to avoid the Decree of the Court, it was decreed 
Per Lord Nottingham. Vern. 57. Trin. 34 Car. 2. Harvey v. Moun- 
taugl. 


i 
4 


2 Vern. 113. pl. 109. Mich. 1689. Natchbull v. Porter. 2.55 SP. Firton 
Be | v. Maccleſ- 


S. P. by the Maſter of the Rolls, and as to the Parties themſelves, it cannot be 
daded in Bar, unleſs it binds both Parties. Barnard. Rep. in Chan. 77. Paſch. 1740. in Caſe of 


414 (E. of) 
11} 


ton v. Turner. 


9. Put decree 5 Car. 1. that al) the Miners within the Parith of D. 


3s well lor the Time being, as to come, ſhall pay to the Vicar tor 7ithe 


Lea Bar, the Tenth Diſh cleaned. Per Cur. the Decree extends to 
il] Miners within the Pariſh, then or hereafter, ſo the Detendants are 
within the Letter, and expreſly bound by the Decrce, and as long as 
the Lecree ſtands in Force muſt obey, 2 Vern. K. 184. pl. 166. Mich. 
1600, Brown v. Booth. 5 7 | 
9. A Bill was brought by ſome few of Grey ſtock Manor, agp. the 
Lord to ſettle the Cuſtoms of the Manor, as to Fines upon Deaths and Alie- 
nations; and an 1{/ue was directed to be tried at Law, and found that 
ion ihe Death of the Lord or Tenant, there w1s due an uncertain Fine, 
{it act exceeding a Twenty-penny Fine, that is Twenty Tears Oid Rent ; 


and upon Alienation of the Tenant, a Fine altogether uncertain and arbi- 


i; ard it was inſiſted upon, that there being but ſome of the Te- 
nts Parties to this Bill, the reſt would not be bound by this Trial; 
bur my Ld. Keeper held they would; he faid, he remembred the Caſe 
vi Scther-Wheridale, between Ld. Gerrard and ſome tew of the Te- 
umts, and Lord Mottingham's Cale, in che Dutchy, concerning the 
Cen of Daintree Manor for grinding and baking at the Lord's Mill 
a Dakehonſe, and ſaid, in theſe and a hundred others, a// were bound, 
%% only a few Tenants Parties; elſe where there are ſuch Numbers no 
Ri, at could be done, if all mutt be Parties, for there would be per- 


petdal Abatements; and it is no Maintenance for all the Tenants to 


contribute; tor it is the Caſe of all; and in the Exchequer and Dutchy 
ould certainly be ſo, and no Difference when it is here, and he cit- 
c Sir William Boothby's Cale in the Dutchy laſt Michaelmas Term, 
cre a Bill concerning the Cuſtom of grinding at the Lord's Mill was 
ended, and made to be on Behalf of the Plaintifls, and all the rett of 
Tchalits; and as to the Objection, that the Coutts of Exchequer and 
Vutchy, are Courts of Revenue, add go by other Rules than ordiba— 


!y Courts of Equity; he faid, that was ot no Weight, aud held that 


al muſt be bound here as well as there, Equ. Abr. 163. cites Mica, 
1701, Brown v. Howard. | 


. None are bound by a Decree but ſuch as are Parties to the Suit. Vern. 291. 
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Decree. 
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=_ 3 | 5 nate, dt 
(B) Bound by Decree. What. | «cord 
uy | tor 11 0 

| vit hout 


. Ecreed, that Conuſee of a Statute entered into by the Far! conld 0 


{or Performance of an Agreement with the Plaintiff to ny 
him ſo much per Ann. till &c. ſhould hold the Land again} his He 
an Infant, and his Guard ian, till he be ſatisfied his Debt and Aren 
N. Ch. R. 45. 1649. Morton v. K inman and Pople well. 

2. By the Laws of England a Decree (not withſtanding any Ce 
tempts thereot) ſhall not 5:ad the Goods or Moveables, but only 5 5 Delma! 
. the Perſon. Chan. Rep. 193. 12 Car. 2. Howard v. Suffolk. ade 4 

8 is as ef- 3. A Decree in Chancery is of the /ike Nature with a fudgment ele. 

ectual to Common Law. Chan. Rep. 234. 14 Car. 2. Nanney v. Martin. > 


charge the | 
Perſon, as an Execution at Law, 2 Chan. Rep, 192. 32 Car, 2. Elvard v. Warren, 


no | | Chan. 

(C) In what Caſes. 6" 
, the P! 

the ey 
Decre 


1. Hs Court is cautious to make a Decree without a Precedent, 


| 1 Cbau. Rep. 240. 15 Gar. 2. Roberts v. Wynn 8 
N. Ch R. 2. No Decree Pro Confeſſo till after Appearan 8 2. Hill, Mi 
den 1669, Moyfer v. e I tt 
- - A | - 54 . | et the 
g. b. 5 5 „„ | CR Jears 

3. Where there is a Remedy at Law for one 'Thing in a Bill which | houl 

is complicated with other Matters which are proper in Equity, in ſuch Gig 
Cate Equity will determine the whole Matter; per Lord Chancellor. F 5 
2 Freem. Rep. 58. in pl. 64. Trin, 169. 3. 
4. Where there is bur one Witneſs againſt Defendant's Anſwer, the Wil > 


Plaintiff can have no Decree. Vern. R. 16 -P = | 
Alam v. Jourdon. ern. K. 16 f. pl. 151. Faſch. 1683. 50 


r 


— 


(D) Stayed or avoided, or barr'd ; By what; 
| Aud How. .. „ 


5 Nell 1 1. 17 : V. the Plaintiff mortgaged a College Leaſe to F. the Defendant, 
6&5 8 © aces | 4 who was let into Poſſeſſion of the Profits. Atterwards F. aſſign's 


cordingly. to N. V. the Son of K. V. the Plaintiff ; and ou a Bill by K. V F. was 
—3 Chan. decreed to account for the whole Time, though NM. V. the Aſjignee was no Par- 
Rep. 195. ty, Afterwards F. not being abl [ 1 1 a Bi 
© © bur : | ing able to perform this Decree, brought a Bil! 
S Þ does 2gainft K. V. * [and N. V.] ſetting torch a Fraud and Practice between 
not appear. them, and that he was willing to account to the Time of the Aſſigu- 
8 77 * 2 ng to comply with the Decree as far as he was able, and pray d 
1 197 that N. V. might account trom the Time ot the Aflignment. Then 
3 N. V. exhivited another Bill againſt his Mother, claiming the original 
cordingly, Leaſe by a Title paramount her's, and it appearing that he had ſuch a Tit 
paramount, F. was diſabarged of the Decree againſt him, Chan, Caſes. 2. 
3. Trin. 12 Car, 2. Venables v. Foy le, | 


2, Upon 


MM, 


— — 


Decree. 


Upon a Bill of Review the Queſtion was, whether a Copyhold K/- 
bite, deviſed to be ſold by the Executor to pay Debts, and afterwards fold 
ccordingly, ſhould be Aſſets at Law and in Equity, or at Law only; 
>: it only at Law, then a Decree which makes them Aſſets in Equity, 
bout a Trial at Law, is erroneous; and it was held, that the Decree 
ala not be reverſed, becauſe it cannot now appear, whether upon the 
pool it appear'd to be Matter of Law or Equity; and after a Decree, it 
e intended, that the Court adjudged on the whole Proof, according to 
dhe Purport thereof. Hard. 174. Mich. 12 Car. 2. Fanſhaw's Caſe. 

2, Plaintiſf ſes as Sole, and after Marries, and then a Decree is made, 
cer it is not erronious. Chan. Rep. 232. 14 Car. 2. Cramborne v. 
Delmahoy. | 


— * — 
„ 
/ 
a * 


4. Decree avoided by original Bill upon Matter ſubſequent to the De- fs 0 Mod - 
(tee. Chan. Caſes, 64. Hill. 16 & 17 Car. 2. Cocker v. Bens. 6. Trin. 8 


| Geo. Mayor 
| | &c. of Coventry, and Lord Craven. 
tormer Decree cannot be ſet aſide by original Bill, unleſs in Caſe of apparent Fraud. Per Lord 
Ch, Talbot. See Caſes in Equ. in Lord Talbot's Time. 201. Trin. 1736. Galley v. Baker, 


5. General Words not particularly apply'd ſhall not ſhake a Decree. 
Chan. Caſes, 218. Hill. 23 & 24 Car, 2. Roſcarrick v. Barton. 

6. Bill to ſet aide a Decree and Sequeftration tor Payment of Money, 
the Plaintiff having a Title by Statute-Staple, and fudgment Prior to 
the exhibiting the now Detendanr's Bill, on which they obtained their 
Decree and the Decree was ſet aſide accordingly. Fin. 126. Mich. 

20 Car. 2. Witham v. Bland. „%% 1 

7. Upon a Demurrer to a Scire-Facias- Bill to have Execution of a De- 
ce, the Delendant pleaded, that he was a Purchaſor without any Notice 
& the Decree, and that a Fine with Proclamations was levied, and five 
Nears paſſed without Claim. Ld. K. Finch inclin'd to think that it 
ſhould bar the Decree, and ſeem'd to continue of the ſame Opinion, but 
faid, that he would conſult with the Judges, and hear the Caſe argued. 

Freem. Rep. 311. pl. 381. in Chancery. Giffard's Cale, 

6. Where a Decree is temporary, or for ſpecial Ends, an original Bill lies See tit Ba- 
to put a Period to it, and to ſhew the Purpoſes ot the Decree ſatisfied, * wo 
{aid to have been reſolved. Chan. Caſes. 251. Hill. 26 & 27 Car. 2. Sn a 
n Caſe ot M horewood v. W horewood. e the Notes 


5 „ „„ Tia „ «Ü S. E. cited 
9 Mod. 6. in Caſe of the Mayor and Burgeſſes of Coventry v. Ld. Crayen, 


9. Where no ordinary Proceſs upon the firſt Decree will ſerve for the Ee 
111 thereot, there muſt be a new Bill ro pray Execution of the firſt 
Hecree by a fecond Decree. 2 Chan. Rep. 127, 128. 29 Car. 2. Law- 
TCIICE . Berney. 2 155 e . | 8 e 

io. Verbal Agreement though ſubſequent to the Decree, yet ſhall not But other- 


fray the Fxecution of it but the Remedy muſt be by Original Bill. 3 ; 
< Chan, Caſes 8. Mich. 31 Car. 2, Waklin v. Walthall. Writing. ow 


Lev. 197. 


in Caſe of Middleton v. Shelly, cites it as decreed in Ld: Coventry's Time in Bonham Norton's Cafe. 


. Mt. Aſter a Decree of Diſmiſfon affirmed on Appeal to the Lords, a Bill 
, vrought for diſcovery of a Deed ſaid to be burnt, pending the Appeal 
dich made out the Plaintiff's Title, ſo that after ſuch Diſcovery, the 


"Vainrifi might apply to the Lords for Relief. Detendanr demurred, 


85 Vas ordered to anſwer, but the Plaintiff to proceed no further with- 
5 leave ot the Court. Per Jeffries C. Vern. 416. pl. 396. Mich. 
10995, Barbone v. Searle. 


. Where there is a Decree it cannot be altered bur by Bill of Re- 


I 162 „ 
' aſk af 


Dur where there is only 4 Diſiuiſſien, an Original may be brought 
| | 5 1 | | upon 
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the former Decree by this new Bill and Re-hearing the former Caule ;. } 
tor the Decree is right upon the Pleadings and Proot in the Caule, and 


upon a new Equity; Arg. ſays it is an allowed Difference. Ver 
pl. 396. Mich. 1686. in Cafe of Barbone v. Searle 
Iz. A Rule, that whenever a Decree is entered by Conſent, the Merit; 
after ſhall never after be enquired into, unleſs there be an Obie ce, 
that the Word Conſent be ſtruck out of che Order, MS. Tab. F 
17:2, Norcot v. Norcott. 

14. An Original Bill, barely ia Nature of a Bill of Revivor, and 10 
broader or longer than a Bill ol Revivor only, dces not open the firs 
Decree, to have it looked into; bur it it be to entorce a Decree, or ct, 
it further, then it opens the Cauſe. Paſch. 1796. Abr. Equ. Cale 
83, Vare v. Wordall. 


— 


U. 417 


jection, 


15. Bill to redeem after a Decree of Foreclsfure que and inrolled 169- 


ſuggeſting Fraud and Surprize in obtaining the Decree, and a Paro] H. 
claration before and after the Decree, that the Mori gag ee was willing to tab 
his Principal Interef# and Cofts, and quit the ſtate; the Deſendant plea; 


the Decreed of Forecloſure, and by Anſwer denies the Fraud &. d. 


veral Witneſſes were read in the Caule to prove ſuch a Parol Declaraticy 
by the Mortgagee, that he was willing to quit the Eſtate upon Payment 
ot what was due to him, and that the Plaintiff and Detendant in the 
former Cauſe had the ſame Clerk in Court &c. . 


Per Harcourt C. the Plaintiff comes too late after ſuch a length of | 


Time to be let in to redeem, I know no Inſtance where a Man his 


been let in to redcem by a new Bill after a Decree of a Forecloſure ſigu- 


cd and inrolled upon any Parol Agreement or Declaration, or by Rer. 


ſon of Over-Value of the Eſtate; tuch a Thing would be of Dangerous 


Conſequence and thake Abundance of Titles; perhaps there may be au 
Inſtance of Relief upon a Bill to redeem after a Decree ot Forecloſure, 
but then the Bill was brought in a very ſhort Time after the Decree, | 
and there mutt be ſome extraordinary Circumitances in the Cafe, but! 


do not remember any fuch Caſe of Relief. Bill diſmiſt with Coſts, and 


atterwards Decree athrm'd in Dom. Proc. MS. Rep, Paſch. 12 Ann, in 
Canc. W hiſhall v. Short. | 


16. The Defendant Conyers in 1712, brought a Bil] arainſt the no 


Plaintiff Hicks and Mary his Wife, who was the Widow and Executrix s' 


B. for an Account of the Eſtate of B. and obtained a Decree, and then Mar; 


died, and before the Decree was inrolled the now Plaintiff Hicks petitions? 


for a Re-hearing, and at the ſame Time preferred an original Bill ſuzgi|t- 

ing new Matter come to his Knowledge ſince the Decree, and obtained an 

Order to Re-hear the former Cauſe at che Hearing of this Cauſe &c. 
The Plaintiff's Counſel admitted, that the Decree in the former 


Cauſe was juſt and right upon the Pleadings and Proofs in that Cauſe, 
but inſiſted, that upon the Pleadings in the preſent Cauſe, the Merits ap- 
peared otherwiſe, and therefore prayed a New Decree, in Favour 0t 


the now Plaintift, and to ſer alide the tormer Decree. 


- 


a Decree already pronounced. It is true the Defendant in this Court 
may bring a Croſs Bill, before any Decree pronounced in the original 


Cauſe, and if the Original Cauſe is heard before the Croſs Cauſe, the 


Decree in the Original Cauſe may atterwards be varied by the Decree 


in Croſs Cauſe but in that Caſe, the Croſs Bill muſt be brought betore 


any Decree made in the Original Cauſe. By the Courſe of the Colt, 


if the Original Decree had been inrolled, the now Plaintiſf upon Af 


davit ot new Matter come to his Knowledge, ſince the former Dectee, 
znig ht have a Bill of Review, but he cannot now be relieved againil 


theretore cannot be varied upon a Re-hearing ; and the now Plain! 
| cannot 


Per Cowper C. it is irregular to bring a New Bill to alter and vaty | 


len; 


rough 
19. 
Pecre 
20, 
got P. 
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Decree. 
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: aiot be relieved upon his New Dilly becauſe it is Contrary tO the Courſe 
„e Cort to alter a Decree upon a New Original Bill exhibited alter the 
„ Pronounced. The Bill diſmitled and the former Decree affirmed. 
. Rep. Trin. 2 Geo in Cane, Hicks v. Conyers. 

„. Decree, eforc larollment thercot, ought to be delivered to the ad- 

Ae Party Or P1S Attorney, who are in eight Days ro return the ſame 

| jioned by the Council ot that Side, or to make their Objections to the 

Pirat. NS. Tab. March 6, 1720. Cheevers v. Geoghegan, 

16, The ſame Decree gives Liberty to try the Title at Law, aid yet 

eds Injunctious to put Plaintiff 7770 Poſſeſſion and quiet him in his Poſ- 

7755 reverted as repugnant, MS. Tab. April 28, 1721, Ld. Lanesbo- 

rough v. Elwood. „ 5 5 

19. What might have been ſupplies by Motion is no Objection to a 

Ycree, MS. Tab. Nov. 24, 1121. Banbury v. Bolton. 

20. Aſſignee of a Mortgage (by circumventing ot the Mortgagor) Gilb. Equ, 
©: Polfelllon by Ejectinent the next 'Term alter the Mortgage torteited, BY $45 
nd alter brought a Bill to forecloſe, and by falſe Afidavits got the the nf” 
(Cane to be heard Ex Parte, aud a Decree and Report thereupon ſigned and was ſinn'd 
arte; afterwards the Mortgagor died, and his Heirs brought a Bill and enroll'd 
to redeem 3 and the Defendant the Athgnee pleaded this Decree and 1 172!) 558 
Report, and both made abſolute, ſigned, and inrolled. Ld. C. Mac- Plaigeifrs 
clesfield faid, that all their Circumſtances of Fraud ought to be an- Father died, 
ſwered, and the Decree being ſigned and inrol led the Plaintiff has no and the 
ether Remedy, and over-raled tne Plea that it ſhould not ſtand for an ! until a 
anner. And it being objected, that according to this Rule a Decree ny Ig ill 
might be [et aſide by an Original Bill; His Lordihip replied, that tuch a 1929, when 
Groſs Fraud as this, was an Abuſe on the Court and fuſltcient to ſet any he came of 

| Decree aſide. 2 Wms's Rep. Trin. 1922. Lloyd v. Manlell. Age xa 
41 before, he brought an original Bill to ſet aſide this De-r-e, and be let into a Redemption, on 
bu ment of Principal Intereſt and Colts, ſuggeſting that the Defendant was much over paid, and the 
[1d were of greater Value, and that all the Proceediugs in the Decree were Ex parte, and tht the 
Service of the Subpæna to hear Judgment, was only on the Clerk in Court, on Affidavit that the 
Pinrff was out of Epgland, which Affidavit was falſe, and that there had been no Service at all of 
the Order for making the Decree abſolute, and other Irregularities, The Defendant aniwered to 
Part, and pleaded the Decree of Forecloture and Inrollment, and infifted it would be againſt Practice, 
to {er aſide a Decree ſigned and enrolled by an original Bill, Lord Chancellor dimiſted the Bill, bur 
vithour Coſts, and laid great Streſs on the Length of Time, the Plaintitt being of Age 12 Years be- 
9ethe Filing this Bill, and ſeemed to think ir reaſonable, that Bills for Redemption againſt Mort- 
7.2008 ought not to be brought after 20 Years Pollethon, bur ſhould be barred by the Statute of Li- 
tions of Jac. 1, as Entries are ar Common Law; that in this Caſe, Infancy of the Plaintiff would 
him, the Right to Redeem not beginning in his Time, bur in his Anceſtor's, and in all ſuch 
(ales the Party was barred, and had not 10 Years after the Impediment was removed. | 


21, Ordered, that no Application ſhall be made again/t the Minutes af- 
M] ; and no further Time to be allowed ro petition for u Re- 
/caring but within a Week after that. Sel. Cates in Canc. in Ld. King's 
Jime 21 Trin. 11 Geo, 1. Anon, „ 8 

22. On a New Bull to carry a Decree into Execution, Court may vary 
und alter what is thong ht proper; but on a Rehcarling, no turcher than 8 
the Petition extends; bur if the Petition be againſt the Decree in Gene- 
rl, though particular Reaſons are given, i the whole is open; but 
otherwiſe it is, if the Petition be only againit one or two Particulars. 
del. Cafes in Canc. in Ld. King's Time, 13, 14 Paſch. 11 Geo. I. Col- 
cheſter y.,.Colcheſter. LS | 
23. Jhe Rule of Court is, that on Appeal the whole Cauſe is ohen; but 
0% 4 Rehearting, only ſo much as is petitioned againſt; 11 all do nor 


85 


petitionz it is open only to the Petitioners. Sel. Caſes in Canc. in Ld. 
Nig's Time 24. Trin. 11 Geo. 1. Hayward v. Colley. 


24 On 


— — 


48808 ” Decree. 


24. On Appeal the Party may bring New Matter, but alter jy 5. 
view, unleſs there be a Clauſe to receive it. Sel. Cafes in Canc. in "1 
King's Time, 48. Trin. 11 Geo. 1. in Popping's Caſe. Bhs 

25. Decree may be altered upon proper Application the ſane Term, 

J 


it is pronounced without a Rehearling. MS. Tab. May 3d 10 bon. | 

Vaughan v. Blake. N eres , 

26. No Original Bill can be to vacate a Decree ſigned and inrolled G ES 

Equ. R. 185. Hill. 12 Geo. Floyd v. Manlell. | | Bhs 

27. Matters, proper to be excepted to upon the Maſters Report, ſhall 585 ; forme! 

be objected to a Decree after the Report confirmed. MS, Tab. Apti 1 pe? 
[ 


28, 1726. Parker V. Stanley. | 
28. All Appeals from the Rolls are to be made to the Lord Char. 
cellor, and Decrees made at the Rolls muſt be ſigned or approved of I, 
the Chancellor to make them Decrees of the Court of Chancery, MS. Tab 
Mareh 13th; 11529; Morſe v. Dubois. | 
229. A Decree gained by Fraud may be ſet qſide by Petition, as well as 1 
Judgment at Law by Motion; a Fortiori may ſuch Decree be ſer aide 
by Bill. 3 Wms's Rep. 111. Paſch. 1731. Seldon v. Forteſcue Aland. 
30. If a Decree be obtained and inro/led, to that the Cauſe cannot . A 
be re-heard, then there is no Remedy but by Bill of Review, which mf " 
be on Hrror appearing on the Face of the Decree, or on Matters [ubſequent eltes 
thereto, as a Releaſe, or a Receipt diſcovered ſince. 3 Wms's Rep, 2. 
371. Trin. 1735. Taylor v. Sharp. . Error 
= . el, 
| act th 
EEE 3 3 Feaduy 


WW— 


there 
| Cree 

3 1 | 5 5 3 Lime 
(E) Of the Inrolment of Decrees; and of Caveats to Chan 
75 prevent the ſame. 3. 
5 : Es. a0att 


- eced! 
| A Decree 1, Decree pronounced in the Teſtator*s Life-time, not to be paſſed un- |; 
aka 2 7 \ der the Seal by the Executor. Toth 125. cites Paſch. 1634. 
ty died before Ewer v. Frere. | 5 . - 
Inu rolment, | 


yet it was ordered to be inroll'd. 2 Chan. Caſes, 227. Hill. 28 & 29 Car. 2. Anon. 
Decrees take Effect from the Time the Judgment was given, and the Death of the Parties ought not 

to hinder the Inrolment in ſome convenient Time. Fin. Rep. 169. Mich. 26 Car. 2. Clapham v. 

Philips. | | 


Ci ed ibid. 2. A Decree Was ordered to be i urolled | if the Party Tied before Eaſter. | 
: 1257 e Ch. R. 27. 22 Feb. 20 Car: 4. Labyne s, 3 LS 
Name o | | | Sn. | wed 


Sabine v. Allen. 


3. T. an Adminiſtrator obtain'd Decree, and died Inteſtate. The Inrl- 
_ ment was ſtay'd; tor the Title of T. as Adminiſtrator is gone, 2 Chan. 
Caſes 247. Hill. 30 and 31 Car. 2. Warren v. 8 
4. On a Motion for a Re-hearing a Cauſe decrecd, ſign'd and inroll'd 
by the late Lord Chancellor, Ld. Keeper North ask'd Serjeant May- 
nard, if he knew any Law whereby he could juſtity the Re-hearing 8 
Cauſe fn d and inroll*'d by his Predeceſſor? tor that was to vacate 4 
Record. The Chancellor, or Himſelf, was Maſter of his own Inrol- 
ment, and might on his Memory know no Reaſon for Re-hearing of it, 
but he could not do it, unleſs there was ſome Surprize or other Ear, 
| | | | | aricy 


 Þecrce. 


— — 


— 


— nn n=; 


the Jarolment of it; But he ſaid, he had a Privy Seal that en- 

Ay in 10 lign and enroll the Decrees Dronounc 'd by his a :eflor. 

5 R. 131. pl. 117. Hill. 1682. Anon. 

9 a Caveat be entered to oy the ſigning and inrolling a Decree, 
5 the Signing 28 Days not only aſter pronouncing the Decree, but 
he 1T'jme ot the Decree's being preſented to the Great Seal to be 

cred, in order to its Inrolment, and Notice thereof given by the 

0 Chancellor's Secretary to the Clerk in Court of the other Side. 

\ ms's Rep. 609. Hill. 1719. Allowed by Lord C. Parker, though at a 
Amer Day he ſeem'd to diſapprove it, till it was confirmed not only 

by tne Maſter's Report, but allo by a Certificate of the greateſt Num- 

ter of Clerks in the — Burner v. Theobal. 


(F) Reverſal, Error. 


:, Decree was reverſed, though there was no New Matter; but 
\ the Caſe on which it was founded was mnmftaken. Toth. 129. 
cites Trin. 5 Car. Durham (Bp) v. Martin. 
2. Bill of Review to reverſe a Decree 22 Jac. The Flaintiff for 
Error favs, the Cauſe was referred to four Commiſſimers, and but tree cer- 
fed ; and alſo, that rhe Leaſe, which the Plaintiff” now injiſts on, was 
#;t then in Iſſue, and the Plaintiff never conſented to the Certificate. Upon 
reading the Proceſs it appeared by Depolitions Of two Witneſtes, that 
there vas an Agreement for ſettling the Differences, and in regard che De- 
cree was ſo long ſince, and nothing done againſt the ſame in all this 
Time, being //. Steen Years, this Court would not reverſe the Decree. 
Chan. Rep. 139, 149. 15 Car. 1. Goddard v. Goddard. 

3. Pending a Reference to a Maſter to take an Account the Suit 
abared by Death of one of the Detendants afterwards. The Maſter pro- 
ccedd in the Account, and made his Report, and the fame was decreed 
and inroll'd near twenty Years ſince, On a Bill of Review, this was 
held no Error, or Cauſe of Reverſal. Chan. Caſes 122, 123. Hill. 20 
and 21 Car, 2. Slingsby v. Hale. 

4. It is no Error for the Court to decker for the Defendant to hold 
ice of Equity of Redemption on the Plaintiff *s Bill; tor Circuity of 
Action is to be avoided, and there are many Precedents of Decrees in 
this Manner tor the Defendant. Chan. Caſes 122. Hill. 20 and 21 Car. 
2. dlingeby v. Hale. 

5. A Stranger, that is bound by a Decree gotten by F raud, may fal- 
(y; per Lord Keeper. Ch. Caſes 152. Mich. 21 Car, 2. in Caſe of 
dtyle v. Martin and Boſville. 

6. A Decree ought not to be made 7o bind the ne ite where there 
has been but ohe Trial at Lau; per North. K. Vern. 293; Hill. 1684. 
in Cale ot Fitton v. the Earl of Macclesfield. 


\G) Dot or Amended &c. 


I, Miſtake in a Decree was 1 Toth. 129. Cites Hill is: 


Car, E. of Devonthire v. Leake. 3 
5 ; "4x6 | 2, Sir 
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Decree. 


2. Sir George Downing brought an Appeal in the Houſe of Lords frag 
a Decree made in the Court of Chancery, as by Cunſent, ſuggeſting, that 
though the Regiſter, in drawing up the Order, had drawn it ag a He. 
cree by Conſent, (and the Minutes were fo too) yet he never did conſon 
to.ſuch Decree nor his Counſel neither; or if they did, it was with. 
out his Authority, and made Affidavit of it; but the Appeal was dil 
miſs'd. Eq. Abr. 165. pl. 4. cites Hill. 1699. Downing v. Cage. 
3. Where Tadts appearing on the Decree as gran up au jurolled, they 
are plainly erroneeus, the Decree was opened. Chan. Prec. 260, 241, pl. 
211. Trin. 1706. Grice v. Goodwin. | | 

4. Where Matters have been examined in Equity, and determined. 
the Court will be caurions of unravelling former Decrees, Agreements, (; 
Releaſes. Wms's Rep. 723 &c. pl. 208. Trin. 1721. Cann v. Cann. 


(H) Performance of a Decree. 
Inſorced How. 


1. NE in the Fleet was ordered to be laid in Irous, becauſe he je. 
5 fuſed to perform a Deeree. Toth. 129. South v. Gardiner. 
2. Fine was impoſed tor Breach of a Decree. Toth. 166. cites Trin. 6 

Car. Longman v. Hopgood. 5 „ 

3. A Defendant lay in the Fleet for Breach of a Decree, the Plaintif 

nevertheleſs prefers a Bill to diſcover an Eſtate; Detendant demurred he. 

cauſe a Double Execution; yer over-ruled. Toth. 137, 138. cites Hill. 

1633. Andley v. Harris . . 

4. An Original Bill to execute a Decree of Lands againſt a Purchaſor, 
who claimed under Parties bound by that Decree, was allowed good on 

Demurrer thereto; per Lord Keeper. Chan. Caſes 231. Trin. 26 Car, 

2. Organ v. Gardiner. Es RO, 5 


2 
AIC] 


F. A Sequeſtration may be granted in the Exchequer, as it has been a- =" 
ways practiſed in Chancery where a Decree is for a Perſonal Duty, other- WW > 
wiſe the Juriſdiction of the Court of Equity would be to little Purpoſe, | Cate 
if it had not Authority ſufficient to ſee its Decrees executed; per three 3. 
Barons; but the Lord Ch. Baron doubted, becauſe the Lord Ch. Baron wy 


| Hale could never be prevailed upon to grant it, nor the Lord Montague, 
to whoſe Learning, he ſaid, he muſt greatly ſubſcribe ; but by the 
Opinion of the other Three it was granted. 2 Freem. Rep. 99. pl. 109. 


Trin. 1687. in the Exchequer. Guavers v. Fountaine. 


For more of Decree in General, See Chancery And other 
. N Proper Titles. bs 
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E (A) The different Operations of the ſeveral Sorts 


. V Feoffment or Fine all Uſes and Poſſibilities are convey'd by rea- Where the 


dan and Sale. Le. 33. pl. 60. Mich. 15 Eliz. Anon. 


the Uſe was deſtroy'd or prejudiced ; But upon ſtate executed, a Man 
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0E onveyances 


ſon of the torcible Operation of it; but 'tis otherwiſe by Bar- "Sag 
Feottment 

| ” Rt is limited 
„ee Heirs of the Feoffor or Conuſor, it was held by Anderſon, Periam, Walmſley and Fenner 
and Popham, then Attorney General, and Coke, now Attorney Genera], that this is a Remainder 
4nd nota Reverſion; for that rhe Fine or Feoftment was a Determination of all the 0% Ces in the 
Agr or Conuſor, and the Limitation upon the Fine or Feottment, is to be ſaid all new. But upon 


Conference of #11 the judges of England, all the others held, that it was a Reverſion, and the old 


Uits no! deftroy'd. Mo 285, pl. 437. Paſch. 33. Fenwick v. Metforth. . 
Te 182, pl. 256. Paſch $1 Eiiz. S. C. And by Gawdy, this Feoffment to his right Heir is mere. 
I; void; to which Wray agreed, As if he had made a Feoftment to the Uſe of one for Life, without 
any further | ratation.—— And. 288. pl. 297. Milford v. Fenwick. S C. adjudged. per tot. Cur. 
chat the Leaf vas good; becauſe the Fee Simple remain'd in the Leſſor, and was as a Reverſion; For 
: cance take Effect in the Heir of him who limits it, unleſs by Deſcent.— 8. C. cited 2 
cb. 91. b. 5 | 1 3 3 
They ranſack the whole Eſtate, and paſs or extinguiſh &c. all Rights, Conditions, Powers Cc. be- 
lonzivg tc che Land, as well as the Land itſelf, Per Hale. Vent. 228. King v. Melling. But 


Ver this don not barr bis Heir at Law, but he may enter notwithſtanding. Per Trevor, Ch. J. 


A Mad 5-6: 
11 Mod. 157. 


2. Bargain and Sale is not ſo ſtrong a Conveyance as a Livery; As if I 
have a Rent Charge in Right of my Wite our of the Manor of D. and 
ativaras I purchaſe the Manor, and afterwards, by Deed indented 
and 1wroil'd, I bargain and fell the Manor; the Rent Charge ſhan't 
pals, Arg. Le. 6. pl. 10. Mich. 25 and 26 Eliz. in the Exchequer in 
Caſe of Stoneley v Bracebridge. , on 
z. At Common Lau, before the 2) H. 8. of Uſes where the Uſe was 
limicred upon Covenant to ffand ſeiſed, there could not but one Perſon 
and his Heirs be tra/ted with the Land, ſo that by the taking a Wite, 
icxnowledging a Statute, dy ing without Heir, or making a Forteiture, 


mt have trufted ſeveral together, ſo that the Eſtate might ſurvive, and 
the Truſt continue in others after his Death, and the Land not be ſub- 
Kt to his Incumbrances. Allo if a Man will limit Uſe upon Covenant, 
ought to have efeFual Conſideration; but upon Eſtate executed, he 
my limit Uſe without Con/ederation ; upon Covenant he ought to have a 
Hel, but upon Eftate executed Nut. Upon Covenant he can't reſerve a 
Pour to male Leaſes, Fointures, or to preter younger Children, but upon 
ate executed he may. Arg. Mo. 38 1. pl. 506. Mich. 36 and 37 
Eliz. in Perrot's Caſe. = | 
4. Baron and Feme are Jointenants of a Term. The Leffor inſeoffs 
tae Baron, who dies ſeiſed. The Wile ſurvives and claims che Term. 
hut held that by the Acceptance ol the Feoffment, the Baron had ſur- 
"nured the Term ard it is extinguiſhed. But it rhe Conveyance had been 
V Hag gin and Sale inrolled, or by Fine, it had been otherwiſe, Cro. 
E. 9 12. Mich, 44 & 45 liz B. R Downing v, Seymour, N 
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This Caſe 5. A Bargain and Sale does not paſs away, or allet a cet, 
in Le. in the Bargainor. But a Feoffment or Fine would transler it. Hi, 
LE fel Ch. B. cites Hughe's Rep. in 27 & 28 Eliz Cale 4o. ( but ſeems wic 
Inn Anon, ed] Hard. 416. Paſch. 1) Car. 2. in Scacc. in Caſe ot Ed warde 6 
For by Con- Slater, | 
veyance by | 

Feottment, or Fine, all Uſes and Poſſibitities had been carried by reaſon of the forcible Ope 


ee rm. 


* 


Fatt. 
In of it. 


* 6. Power to charge Land with 20001. is deſtroged by Fine or Feoff. 
| in : ; | a 3 1 1 ö - 
Cine ment, but not by Leaſe and Releaſe; Per Bridgman K. Chan, Caſes 10 


Paich, 20 Car. 2, Jenkins v. Kemis. 1755 | 
J. By a Leaſe and Releaſe nothing paſſes but what lawfuliv may paß 
without Hurt or Daniage to another; for it cannot divett a Fee and 
thereby gain a Fee to convey 3 Arg. Pollex 91. 22 Car. 2, cites [ Mich. 
To Jac.) 96. Seymour's Cafe, _ OE | 
8 As, it a Man has an E/fate in Fee upon Condition and conveys it oy 
by Leaſe and Releaſe, the Releſſee can have but an Eftate upon Condi. 
tion. Ibid. 92. Ns 
9. S ifa Man has an Eſtate to him and his Heirs, as Jong as ?,S, 
has Fieirs of his Body, and he conveys his Estate by Leaſe and Releafs 
the Releſlee mult be bound by this Limitation. Ibid. 92. 22 Cur | 
2; Arg. in Caſe of Carpenter v. Smith. . 
10. A Feoffment being a Common-Law-Conveyance, and executed 
by Livery, makes a Tranſmutation of Hſfate. But a Conveyance by the 
Statute of Ules, As a Covenant to ftand ſeiſed &c. makes only a Trauſmu. 
tation of Pſ/c///on and not of Eſtate ; becauſe no Eftate paſſes by thote 
Conveyances, bur only an Uſe. L. P. R. 609. cites 2 Lev. 77. 1 Vent. 
3578. [Trin. 24 & 25 Car. 2. B. R. in Cafe of Pibus v. Mitford.)] 
 Twiſden, J. 11. There is a great Difference between a Conveyance at Common=Las, 
faid, he and a Conveyance to Uſes ; at the Common-Law the Heir cannot take 
ee Oil where the Anceltor could not; But it is otherwiſe in Caſe of Uſes. Per 
wren a... Wyle J. Vent. 373. Trin. 26 Car. 2. B. R. in Cate of Pibas 
Feoff ment to Mittord. l | | 
Uſes, and a 5 5 . : | | 
Covenant to ſtand ſeiſed; for if a Feofment be made to the Uſe of one for Life, the Uſe, which is not 
diſpoſed of, ſhall return, as well as upon a Covenant to ſtand ſeiſed. Ibid. 376. —Per Hale Ch, ]. 
in all Cafes touching Uſes, there is a great Difference between a Feoffment to Uſes, a Covenant to 
ſtand ſeiſed, and a Conveyance at the Common Law. If a Man by Feoffment ro Uſes conveys Land 
to the Uſe of A. for Life, ke may remit the Uſe to himſelf and the Heirs Male of his Body by the ſame 
Deed, and ſo alter that, wwhich before was a Fee Simple, and turn it into another Eſtate, But if A. gives 
Land to B. for Life, Remainder to A. and the Heirs Male of his Body, the Remainder 1s void, becaule 2 
Man cannot give to himſelf. For a Man cannot convey to himſelf” by a Convayance at the Common La. 
Ibid 377, 378. 8 5 


12. Surrenders (of Copyholds) muſt be confirned as Deeds, Per Holt 
Ch. J. 11 Mod. 58. Paſch. 4 Ann. B. R. in Caſe ot Idle v. Coke. 


i (B) How to ke taken where they may operate ſeverdl 
Ways, or where they can't take Effect as the Parties 


intended. 
B., by 1. A Deed comprehending Dedi & Concaſſi was pleaded as a Foff- 
the Words neut. Arg. Godb. 128. Cites 21 and 22 H. 6. 


Deai, Conceſſ?, : | 1 = . 
&2 Confirmavi, conveyed to the Leſſee and his Heirs, with Letter of Attorney to make Livery, Py 
durſon, Ch. |. he may take it as a Feoffment, or a Confirmation; and it was held a good Feo! ment, 
G5)». 25. pl. 6. Trin. 20 Eliz. Lennard's Caſs. NS : 
2. Bargain 


I rc 


— Deeds © 40s. 


—— — — 
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2 BLarzain and Sale may be pleaded as Releaſe or Confirmation, See D. 1»; See 
110. b. 172. 4. pl. 71 )2. Paſch. 2 & 3 P. & M. Ibgrave v. Lee. che Nota 

| in Margin, 
pl. 72. 


3. A. and B. were Foint-Tenants of Land charged with Rent of 20 l. S. C. cited 
er Ann. to the King, who in Conſideration of Money &c. paid by B. Arg. 1 5 
e Parent granted, remiſed, releaſed and renounced to B. and his Heirs in 1 
de nid Rent, Habend & Percipiend' Reditum præd' to B. and his 
Heirs. B. deviſed this Rent to J. S. Per Dyer, the Patentee may uſe 
de Parent as he pleaſe, either as a Grant or Releaſe, and he, having de- 
viſed the Rent, has declared his Election. D. 319. b. pl. 16. Mich, 14. 
and 15 Eliz. Anon, wy | | | 
a. A. levied a Fine, and declared the Uſe to A. and his Heirs, until 
te, his Heirs Oc. ſhould make Default in Payment of 201. a Year to B. at 
every Michaelmas, 7% 8007. be paid; and after ſuch Default, until B. 
od tis Heirs ſhall have received ſo mnch as jhall be Arrear ; and after 
the ſaid Debt ſo paid, then to the Uſe of A. and his Heirs for ever, Atter- 
wards A. bargains and ſells the Land to F.S. and atterwards Default is 
made of Payment, and B. enters, and after the Money is paid. It was held 
by the Judges, that B. is ot eftopp'd, but that he ſhall have the Land 
„ein, notwithſtanding the Indenture of Bargain and Sale. For at the 
Fime of the Bargain and Sale, he had an Eſtate in Fee, determinable 
won a Detault of Payment, which Eſtate only patled by the Indenture 
oi Bargain and Sale, and not the New Hſtatèe accru'd by the latter Limi- 
trtion after the Debt paid; tor that was not in Hſſè at the Time of the 
| K.rgain and Sale. But if the Conveyance, inſtead of Bargain and Sale, 

bad been Vp Feoffment on Fine, it had been otherwiſe; tor that would 
have carried all Uſes and Poſſibilities, by reaſon of the forcible Opera- 

tion of it. Le. 33. Mich. 27 and 28 El. at Serjeant's-Inn, pl. 40 Anon. ES 
. Ep | ; e. 92, 93. 

5. Feoſfment to Leſſee for Nears in Poſſeſſion 18 good, though it be by pl. 120. l 

Deed, and he may take Liver) after the Delivery of the Deed, and ſhall Mich, 20, 
be deem'd to be in by Force of the Feoffment, although the Leſſee & 30. Eliz. 


may take the Deed by way of Confirmation, and then the Livery is but & & 1 
EF EY : = 2 — 8 . „ 8. FP. ad- - 
Surpluſage and void. Ow. 7. the third Reſolution, Trin. 28 Eliz. | 


C. B. in Cafe of Haverington, alias, Hamington v. Rider. S. b. and the 
2 | | 1585 Law expects 
till he has declared his Pleaſure, and when he has made 5575 Election to take it by Livery, it ſhall be A 
FeFment ab Initio, and by the Delivery of the Deed in the mean Time Nihil Operatur Godb 140, 
. 1/0. Frin. 25 Eliz. C. B. Leonard v. Stephens. 3 Le. 128. pl. 180. Leonard's Caſe. 
[rin. 28 Eliz. C. B. the S. C. & S. P. held accordingly, per tot. Cur—Ow. 1: S. C adjadg'd 
good Feoftment ——— Gouldsb. 25. pl. 6. S. C. the Court held the Feoffment good clearly. 


6. The Lord releaſes and grants his Seigniory to the Hausband, who is 
ſciſed of the Tenancy in Right of his Wife to him and his Heirs, The 
Husband dies, and his Heir diſtrains for the Rent upon the Lands. Ir 
was held, that it thall enure as a Grant, which is moſt beneficial ro the 
Grantee, and it is agreeing with the Intent of the Deed, that the Huſ- 
band and his Heirs thould have ir. Cro. E. 163. pl. 3. Mich. 3x and 
2 Eli, C. B. Annen . . . 4 
7. A. by Indenture in Confideration of Love which he bare to His Son, 
and for natural Affection unto him, bargained and ſold, gave, granted 
and cofirmed certain Land unto him and his Heirs. The Deed was 
/arolled ; the Queſtion was, Whether this Land thould pals? And it 
was held, it ſhould not, unleſs Money had been paid, or Eitate were exe- 
cured ; tor the Uſe ſhall not paſs. But becauſe the Sou was then in Poj- 
Nen, it was held to enure by way of Confirmation. Cro. J. 127. pl. 1). 
Irin. 4 Jac. B. R. Osborn and Bradſhaw v. Churchman. 5 
8. A Leaſe made by Virtue of a Power reſerd d on a Fine, in Conſtruction $ C. cited 
ot Law precedes the firſt Eftate tor Life, and all the Remainders; for 8 
| 5 L after 129: Ars. 
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after the Leaſe made, it is as if the Uſe had been limicted original. to NUKE 
to the Leſſee for the ſaid Term, and then the other Limitations Into . 
ſtruction of Law follow it; and this is the Reaſon that the aſual Clivy, ented. 
in ſuch Indentures is, that the Conuſees and their Heirs ſhall ſtand ſeilec made [ 
to the Uſe of ſuch Leſſees &c. ſo that in the firſt Caſe, the Leſſte de | che Feo 
rives his Eſtate our of the Eftate which paſſes by the Fine of the Leg; | held don 
which he has for Lite, 8 Rep. 71. Hill. 6 Jac. C. B. in Caſe of Whic | ance is | 
lock. | : | | : | comes | 
9. In Judgmentof Law, Ur Res magis Valeat, Execatory Deviſe ſha}! butt ch 
precede, and the Diſpoſition of the Leaſe, till the Contingent happen uncle 
hall be ſubſequent, and fo all ſhall well ſtand together. 8 Rep, gs, b. | 2. 
Trin. y Jac. Matthew Manning's Cale. for M. 
10. If one makes two ſeveral Deeds, one purporting an Eſtate in F, | rolled 
the other an Eſtate Tail, and they are made 20 one and the [ame Perſij. Inrolln 
and he brings both the Deeds in his Hands, and makes Delivery if lc the Pa 
Deeds with the Land; By this both Deeds thall take Effect, and by they F 05 
1 : veLneT, 


Eſtate Tail, and alſo Fee Simple, ſhall paſs ; Per Doderidge J. who cited 
a Caſe in which it was fo held. 2 Roll. R. 23. Paſch. 15 Jac. B. R. in 
Caſe of Thurman v. Cooper. „ 
Gilb. Equ. 1 „ Husband being poſſeſſed of a Term for 999 rears, for good 
Rep. 143, and valuable Conſiderations in the Indentures conta med, by Laa 4 
144 8 C. Releaſe, grants, vargains, ſells aud demiſes to Truſtees and their Heirs, 
in rotuidem to the Uie of himſelf and his Wife for their Lives, and the Survivor 


dag of them; Remainder t the Heirs of the Hife, and covenants that he wa; | all f 
ſeiſed in Fee. The Wife dying without Itlue, made a Writing, in Na 2888 
ture of a Will, and deviſed it to J. S. and his Heirs. It was inſiſted, Aer Þ 
that nothing paſſed by this Settlement, tor that being a Term in Groſs, ea 
no Uſe paſſed ro the Truſtees by the 27 H. 8. that by the Leaſe for a | aſe 
Year, which was only a Bargain and Sale, no Uſe paſted, and there land's 
was no Attornment to veſt it as a Revertion, and the Releaſe being to accord 
enure upon it by way of Enlargement of the Eſtate, it nothing palled 
by the Leaſe, or if that transferred no Poſſeſſion, then there was no 4. 
Eitate tor the Releaſe to operate upon, and that the Limitation to the and « 
Heirs was void, and fo a Releaſe by her Heir at Law to J. 8 and his Le pi 
Heirs could have no Eflect, and ſo the Term muſt go to the Husband. Brac 
Per Lord Cowper, though the Settlement could nor operate as a Leaſe 5 
and Releaſe, yet the Husband being in Poſſeſſion, and the Word Grant 3 f. 
being in the Releaſe, it took Effect as a Grant or Aſignment of his whole 5 
Intereſt at Common Law; and though it could not go to the Heirs of the | 
Wife, yet he ſhould not be admitted after to derogate from it, and 5. 
therefore ſhould veſt in thoſe in whom by Law it might, and ſhould go WL 
to the Adminiſtrator of the Wife; for as the Husband intended to deveſt 20 
himſelf of the whole Fee, had it been a Fee, there was no Reaſon that Mie 
it ſhould nor paſs when it appeared to be a leſs Intereſt. Ch. Prec. 480. | Lie 
pfl. 30 f. Hill. 3917, Marſhall v. Frank. © %% oy 
ARE. MES | | IAC 
| al 
— — 1 e 
Fee 
(C) Operation of Conveyances. Whether by In- * 
| , A a 
rolment, or Livery, or Fine. Ki 
3 | 8 
But if Live- 1. Tenant in Tail, Remander in Fee to his Sifters his Heirs at Com- 25 
2 Hon ev . mon Law. A. made a Deed thus, I the ſaid A. have given, F. 


Inrollment, granted, and confirmed for a certain Piece of Money &c. without the 
then that Words Bargained and Sold; and the Habendum was to the Feoffee 


had prevent- 207% Warranty againſt A, and his Heirs, and a Letter of Attorney Was 
ed it paſſing ep to 


© © Oo © vw 


! 
to 11480 IS | XA , : 
p © The Deed Was inrolled atter the making it. The Deed was in- 324 Sale, 
| &c. 
. 15 N 
| ente . 23 tb » . . : 
5 ge Livery of Sciſin. A. died without Iſſue, the Siſters entered and the Livery. 


ne Feollee ouſted them of the Land and they brought Treſpaſs, and Arg. 3 Le. 
i Feld ir the Plaintiff; for here is no Diſconttnuance ; for the Convey- 125. and 

| a 190 late after the Inrollment, and then the Warranty thall not bridge's 
burt chem, and the Deed being indented and the Parties Seals to it is Calc. 

| .-cienc, 3 Le. 16. pl. 39. Mich. 14 Eliz. B. R. Anon. 


| wiſe, all Aſſurances would be ſhaken. 


accordingly. 


——_— 


0 
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"Ti ery and Seijin ; and the Deed was, To all Chriſtian People by Bargain, 


Four Months after the Delivery of the Deed the Attorney wy 5 


And 113, 


Bargain and Sale, and not by Feoftment, becauſe the Livery Brace 


> And per Cur. the Words give for Money, Grant for Money, confirm 


| r Money, agree tor Money, Covenant tor Money; it the Deed be duly 
| .;r0//ea, the Land paſs both by the Statute of Ules and by the Statute 
troll ments, as well as upon the Words Bargain and Sale, and per 3 J. 


he Party ought to take by Bargain and Sale, and cannot take by Way 
\f Livery. But when all is in one Deed, and takes Effect equally to- 
verher, in ſuch Caſe the Grantee has Election. But in this Caſe the Bar- 


2 


gain and Sale (the Deed being inrolled) doth prevent the Livery, and 


dabes his full Effect before. 3 Le. 16. pl. 39. Mich. 14 Eliz. B. R. 


Anon. | ” 7 EW 7 3 ES. Ts. 
4. Land was bargained and fold, Bargainee levies a Fine of the Lands, Tf the Fine 
nd atterwards with Six Months the Deed is inrolled; It thall paſs by ſhall paſs by 
the Fine, and the Conuſee thall have the Land. For the Inrollment the Fine. 


ball relate to the Time of the Bargain and Sale. 4 Le. 4 pl. 18. Pop- Ifthe In- 


„ | | rolment, 
ham's Cale. 1 e | | be r 
v:iſes by the Inrolment, or if Livery and Seiſin be firſt, it paſſes by that. Arg. 2, And. 161. pl. 88.—Ibid. 
2:3, pl. 19. Arg. S. P. --—— Cro E. 919, S. P. and cies the Caſe of Lybb v. Hinde — S. P. by 


Croke, |. Cro. C. 218, in pl 2.8 C. there cited. —S. P.by Montague, Ch J. andſaid, that it it were other- 

| Mo. 334. pl. 456. Trin. 22 Eliz. The Earl of Northumber- 

Jand's Caſe. S. P. adjudged.- And. 285. pl. 292. Hill. 34 Eliz. Libb. v. Hynd. S. P. held 
4 Rep Jo. b. Hinde's Cafe. 8 C. adjudged. Ow. 70. Arg. S. P. . 


4. If a Bargain and Sale be of a Manor, and before Inroliment, Livery There is no 
and Seiſin is made of the Demeſnes, and then the Deed is inrolled, the ſuch Year 


Services do nor paſs. 2 And. 203. pl. 19. Arg. cites D. Paſch. 25 Eliz. 3 
bracebridge's Cale. „„ N Name of a 
Caſe, but 


u ſeems to be the Caſe of Stonely v. Bracebridge, which is in 1 Le. 5. pl. 10. Mich. 25 & 26 Eliz. 
3. R. and Ibid. 6. Arg. S. P. | „„ e 


5. J. S. ſeiſed in Fee, levies a Pine to the Uſe of himſelf and his Heirs, 
un he, his Heirs, Executors &c. ſhall make Default in Payment of 
201. per Annum, till 500 1. be paid, and after Default to the Uſe of A. 
% Heirs Sc. till the 500 l. received of the Rents Ec. and then to the 
Uie of himſelf and his Heirs tor ever; afterwards J. S. by Deed indent- 
cd and inrolled, bargains and ſells the Land to a Stranger; Default is 
made of Pay ment; A. enters, and atterwards the 500 l. is paid. J. 8. 
wall have his Land again, notwitſhanding his Bargain and Sale before 
e Entry, tor at the Time of the Bargain and Sale he had an Eſtate in 
Fce, determinable upon a Defanlc in Payment, which accrued to him 
by the Fine and Deed of Uſes between him and A. which Eſtate only 
ed by the faid Indenture of Bargain and Sale, and not the new Ei- 
Le, which is accrued to him by the latter Limitation, after the Debt 
paid; for that zew Effate was not in Eſſe at the Tine of Bargain and Sale. 
But il the Conveyance by Bargain and Sale had been by Feoffment or 
Va, it had been otherwiſe ; for by ſuch Conveyance, all Uſes and 
Polthilities had been carried by Reaſon of the torcible Operation of it. 
Le. 33, pl 40. Mich. 27 & 28 Eliz. at Serjeant's Inn. Anon. 


6. Jeuſment 
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3 Feoff ment inrolled without Livery is not of any Force to VR 
Land to paſs, but the Inrollment may ep the Feoffor to ſa * hs 
Deed. Agreed per Omnes, Poph. 8. Mich. 34 & 35 Eliz, B, K DEW 
of Gibbons v. Maltyard and Martin. | on N. in Cie 
7. A, Bargained and fold Lands to B. and his Heirs; and th 
110 1 98 not inrolled, A. delivers Seiſin of the Land, Secundum Formam ee 
ee indentat' predict,” This is a good Feotiment. 2 And. 68. pl Arta 
and not by ton's Caſe. 8 | 
the Bargain, 5 | | | | 
OI OO OO OTH LE RG a we Ys 


— 
— 


Per Walmſ- 


8. A, infeoffed B. of all his Lands in S. and afterwards 

ſells to B. all his Lands in S. and covenants to make Aber vm 05 
ot all ſuch Lands as he had bargained and fold to him, whereas aps 
Feoſſinent A. had not any Lands in S. at the Time of the Barg 5 oy 
Sale, and in Debt upon Bond for Performance of Covenants * and 
making further Affurance was aſſigned for Breach, Bur for the Re 8. 
above, the Court held it not well aſſigned. But if one enteofls x ary: 
ot his Lands, and afterwards bargains and ſells them by Mes f 
covenants to make further Aſſurance, he is bound to make Allie 
accordingly. ro. E. 835, pl. 3. Trin. 43. Elz. B. R. Ly 
Hodge = nn” : a „„ 
Brownl. 9. Bargain and Sale was made by W. R. Tenant in Tail of 


: 3 2 London to J. S. and delivered the Deed but not on the Land 


„„ make a Tenant to the Præcipe to futter a Common Recoy 


ery ; thre 


1 Pranflati. Days afterwards N. R. made a Feoffment to F. H. of the Meſſuaze, which | 
8 9 


on of Yely was ex ecꝭd by Livery and Seciſiu; adjudged, that the H | 
paſs by the Bargain and Sale, though nor inrolled (tor earn ,» 


don are out of the Statute of Inrolment) and not by the Feoff 
becauſe it was made to the ſame Perſon, who had the Ae ee, re 
Houſe at that Time, by Virtue of the Bargain and Sale, and a Poſſeffion | 
executed ſhall always hinder a Poſſeſſion Executory, Yelv. 123. Hill., 


Per Wil- 10. Tenant in Tail makes a Bargain and Sale and the Deed i 1 
_ J gg by this all the Eſtate, which he lawtully had in him, ſhall be dell 
ſubſequent Out of him, but no more, and until Inrolment nothing doth paſs, alter 


to the Bar- the Inrollment a Hie is levied, which is no more than a Feoffinent of 
gain ad Record; This Fine is but a Releaſe of his Right with Warranty 


Sale, is only pe | "Wa E ; | 

inp he it hes Croke J. —_ 162, Trin. 9 Jac. in Caſe Heywood v. Smith, alias | 
ration and CY MOUT 8 Ca E. | | | TRY | = | 
7 oe N „ : 

of the Bargain an Sale. Ibid. 193.—— And no Alteration at all is made as td Remainders. Per Wil-. 


liams, J 2 Bulſt. 34. fays, it was ſo adjudg'd in the Lady Arrabella's Caf: 5 
wile if the Fine had been firſt levyed before the Inrolment, for 8 5 Pee” . Rs 


Per Willt ibid. cites it as adjude' 333 i 
of W ee e cher it as eee 4 Bop. 50, 71--In Hind's Caſe, and cites alſo the Cafe 


the Bargainor levies a Fine to C. and afterwards the Deed of Bargai Gt $3 x U.! 
now avoid the Fine. Ibid. Per Williams, J. 8 e e 1 an This ul 


$I. Den. 


a Hoije in | 
. In Order | 


-Bur if the Bargain and Sale is made firſt to B. and before the Inrolment 


(D) By | 
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(D) Conveyances by Leaſe and Releaſe, And Plead. 
ings thereof, e 


. VN TRM &c. the Tenant pleaded Leaſe for Years, and Releaſe in 

Fee to his Poſſeſcon, and the Opinion was, that he Hall plead cer- 
1 what Day the Leſſor leas'd ; tor it may be that it was made to com- 
mence Iour Years to come, and then Releaſe made meſne is not good, 
Quod Nota. Br. Pleadings, pl. 154. cites 32 H. 6. 8. 

2. At the Common Law when an Eſtate did not paſs by Feoffment, the 
Leſſor or Vendor made a Leaſe for Years, and the Leſſee actuallh entred, 
and then the Leſſor granted the Reverſion to another, and the Leſſee at- 
+racd, and this was good. Afterwards when an Inheritance was to be 
granted, then allo was a Leaſe tor Years uſually made, and the Leſſee 
entred as beſore, and then the Leſſor releaſed to him, and this was good. 
Bur after the Szarure of Uſes, it became an Opinion, That if a Leaſe for 
Years was made upon a Valuable Conſideration, a Releaſe might ope- 
rate upon that, without an actiial Entry of the Leſſee, becauſe the Statute 
did execute the Leaſe, and raiſed an Ule preſently to the Letiee, Sir 
Francis Moor, Serjeant at Law, was the firſt who practiſed this Way. 
But becauſe there were ſome Opinions that where Conveyances may 
enure two Ways, the Common Law ſhall be preterr'd, unlets it appear 
that the Party intended it ſhould paſs by the Starure, thereupon the 
uſual Courſe was to put the Words Bargain aud Sale into the Leaſe tor a 
Year, to bring it within the Statute, and to allege that the Leaſe was 
made to the Intent and Purpoſe that by the Statute of Uſes the Leſſee 
might be capable of a Releaſe; but notwithſtanding this, Mr. Noy was 
ol the Opinion, that this Conveyance by Leaſe and Releaſe could never 
be maintained, without the actual Entry of the Leſſee. 2 Mod. 252. 
Trin. 29 Car. 2. C. B. in Cale of Barker v. Keat. VVV 
3. North Ch. J. ſaid, He had known it rul'd ſeveral times that a 
Leaſe and Releaſe in the ſame Deed, was a good Conveyance ; for Pri- 
ority thould be ſuppoſed. Frecm. Rep. 251. pl. 266. Paſch. 1678. in 
Cate ot Barker v. Keete. 5 1 


| (E) Deeds of Conveyance. By Demiſe and Re-demiſe. 


l. 1 ESSEE re-demiſes his whole Term to Leſſor, reſerving Rent ; 
IL Leſſor dies; Leſſee brings Debt againſt the Guardian of the Heir 
of the Leſſee, who receiv'd the Profits as Executor de ſon Tort in the De- 
bet and Detinet. It was argued, that here is no Term in being tor any 
one to be Executor de ſon Tort of; for this Re-demiſe was a complete 
Surrender in Law, and therefore this differs from an Aſſignment made 
by Leflee for Years of his whole Term to a Stranger; tor Debt will lie 
on the Contract there, becauſe an Intereſt paſſes to him in Reverſion, 
and as to this Purpoſe a Term is in Eſſe by the Contract ot the Parties, 
and ſo it would be here againſt the firſt Leſſor, who was Leſſee upon the 
e-demiſe; But now becauſe of the Surrender, the Heir is intitled to 
enter, and the Guardian Defendant enters in his Right as Guardian, 
which ſhe, being his Mother, may Jawtully do; fo that Debt lying 
only on the Contract, the Term being gone, the Plaintiff can't charge 
any as Executor de fon Torr in the Debet and Detinet. Had the Re- 
5 M | _ demiſe 


A r a 
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Deeds. 


174. Hill. 28 and 29 Car 2. C. B. Loyd v. Langford. 


ſuch Conveyance is better than a Grant of a Rent-Charge, because 


tisty'd ; therefore this Conveyance was found out for the Benefit of the 


Conſideration. She by Will deviſed the Lands to ]. S. to whom her 
Heir at Law releaſed, The Baron claimed it as a Chattle as Admini- 


480. pl. 301. Hill, 1917. Marſhall v. Frank. 


— — — 


— — 


demiſe been upon Condition, the Surrenderor by Entry for NM. Per 
formance might have reviv d the Term, and Judgment accordingly . and 
cold the Plaintiff, he might reſort to Equity it he thought fit. 2 Mod. 


2. Demiſe and Re- demiſe are but one Conveyance in the Law, and 


all ſubſequent Grants ſtand on an equal Bottom with the firſt, and 
therefore if the laſt Grantee make the firit Diſtreſs, he will be firſt fi. 


Perſon who is to have the Tent-Charge. Arg. N. Ch. R. 169. Mich. 
1690. in Caſe of Bladen v. E. Pembroke. e 


— n... 


(F) Conveyance Good. Though it cannot take Effect 
as the Parties intended. > 


1. A Pofleſſed of a Term, grants it 7 B. and his Heirs, it paſſes 
the Whole; ſo to B. for Life it ſhall paſs the whole Intereſt, | 
and go to his Executor. Parl. Caſes 206. in Cafe of Jermin v. Orchard 
cites Pl. C. 424. and 3 Cro. 534. j) 
2. Baron poſſeſſed of a long Term for Years, convey'd it as a Fee to 
'Fruitees, and their Heirs for the Wife and her Heirs, for a Valuable | 


itrator to the Wife. But Lord Cowper decrced it to J. S. Ch. Prec. 
of 
„„ = had t 
— 5 — | . 2 : s | | S FP : | Vend, 
Anon 


(G) Bargain and Sale, 1 la 


Of what Eſtate | &c. Good, and the Effect thereof. n 


1. : By Indenture inrolled bargains and ſells Land to B. with a Way | 
thing but the Uſes paſſes by the Deed, and there cannot be a Uſe of a 


Cro. 5 475. 


pl. 1. Hin- 
gen v. Payn. 
S. C. & 8. P. 


admitted. 


Bridgm. 128. 
If a Man 


bargains aud 
ſells Lands, 


preſently 
the Bar- 
gainee has 


actual Poſ- 


. over other Land; the Grant of the Way is not good; for no- 


Thing which is not i Eſſe, as of a Way, Common &c. which are newly . | 
creared, no Uſe can ariſe by Bargain and Sale. Cro. J. 189, 190. pl. 
13. Mich. 5 Jac. B. R. Bewdly v. Brooks. - . 

2. The Letlor for Years did bargain and ſell he Reverſion by Deed 
inrolled to two, and held good. Godb. 272. pl. 381. Paſch, 16 Jac. 
B. R. Ingin v. Pain. e 1 


S. C. & S. P. admitted. 
3. Upon a Bargain and Sale for Tears of Lands, whereof the Bargamm 
himſelf is in Poſſeſſion, and the Bargainee never entered; it atterwards 
the Bargainor makes a Grant of the Reverſion (reciting this Leaſe) it 
is a good Conveyance of rhe Reverſion, and the Eſtate was veſted an 
executed in Lellee tor Years, by the Statute, though not to have — 


i FI hour Entry and actual Poſſeſſion. Reſolved by the Two Ch. /eſſion, be 


| of Wards. Lutwich v. Mitton. 


355 .— 
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itices and Ch. Baron Gro. J. 604. pl. 32. Mich, 18 Jac. in the Court Fn pf 


attorn and 
releaſe, but 


he cannot bring Treſpaſs, Per Bridgman, Ch. J. Cart. 66. Paſch, 18 Car. 2. C. B. in Ciſe of 


| Geary v. Zeacroft. 


hut if the Words are Bargain and Sale for Conſideration of Money, he is in Poſſeſſion upon Execution 


of the Deed, to bring Treſpaſs, to take a Releale &c. by the Statute of Uſes. Woods Inſt. 262, 


4. An Efate does not paſs by a Deed of Bargain and Sale, but only an 


L. P. R. 20%. 


(H) Bargain and Sale of Land. 
Good. In Reſpect of the Manner and to whom. 
i. J Bargain and Sale cannot be zo one, to the Uſe of another; for a 


Uſe cannot be upon a Uſe ; but a Bargain and Sale may be of 
Land by Deed, rendering Rent, and the Reverlion will be good. 


Poph. $1. per Popham Ch. J. cites 36 H. 8. 


2. Bargain and Sale before, or after the Statute 2) H. 9. by Deed, for Bendl 6. 
2004. to B. in Fee to the Uſe of the Bargainor for Lije Ec. or in Fee, pl. 108. 
or to the Uſe of a Stranger, this Uſe ſo limited is utterly void, ior the Anon. S. P. 


Bargain for Money implies in it a Uſe, and the Limitation of the other and ſceme to | 


be 8. C and 
held accords 
ingly. 


8 | 0 . | D. 155. 3 
Pl. 20. 8. C. in the Court of Wards, and 8. P held accordirglyj. 


3. If after 1 R. 3. Ceſty que Uſe, by Words of Bargain and Sale only, 
had fold the Land to a Stranger, No Poſſeſſion had paiſed by this to the 
Vendee but the Uſe only. Mo. 34. pl. 113. Trin. 4 Eliz. C. B. 


Lie is meerly contrary. And. 37. pl. 96. Mich. 4 & 5 Ph. & M. 
Tynel's Caſe. i ror e 


Anon. : 


4. A. by Deed indented and inrolled in Confaderation of 100 J. paid by 


Þ. bargains and ſells the Lande to B C. and D. Parties to the Indentures ; 


in this Caſe the Lands paites to them all; tor although the valuable 
Conſideration be expreſſed to be paid byone, yet ir muſt be intended, that 
it was paid tor them all, to the End, that the Land may pals to then 
all, according to the Meaning of all the Parties, and a Contiderarion 
given by one ot the Parties 1s ſufficieat to convey the Land to them 


al. -2Inft, 672. 7 


5. It muſt be by Writing, and not by Print or Stamp. Secondly, it 
mutt be Written in Parchment or Paper, and not upon Wood, Stone, 


Lead, or other Material. 2 Inſt. 672. 


6. It the Deed begins Hæc Indentura, or, This Indenture, yet, if the 
Deed is not indented, it is no Indenture ; but if the Deed be indented tho 
the Deed does begin This Deed made, without mentioning the Word ( In- 
denture) yet it is a Writing within this Statute. 2 Init. 672. — 
A Bargain and Sale for a valuable Conſideration of Houſes, or Lands 
in London &c. by Word only is ſufficient to pals the ſame; tor that Houſes 
and Lands in any City, &c. are exempted out of the Act 27 H. 8. 
and at the Common Law ſuch a Bargain and Sale by Mord only raiſed an 
J. And the Statute of 27 H. 8. cap. 10. does transfer the Ule into 
Poſſeffion. 2 Inſt: 672, | = 3 

9. It a Bargain and Sale be void in Part it is void in all, 
Browal. 1 : | | "37 Es 


9. In 
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9. It in the Habendum ot a Bargain and Sale of Land a Truſt is G 

ed, this does not make the Bargain and Sale void, bur the Conveyare. 1 

being to the Truſtees by Bargain and Sale, it was wiſely done to Fi rare 

cclare the Confidence and Truſt. 10 Rep. 34. a. Mich. 10 Jac, BR 1158 
| | USC 


Per Cur. in Sutton's Hoſpital's Caſe. 


10. It one makes a Bargain and Sale 1% A. and afterwards makes! Hill. 
Bargain and Sale 70 B. of the ſame Land, and the Deed to B. is firſt in. | :ccordi 


rolled, but the Deed to A. is not inrolled within Six Months, the Bir. bring 
gain and Sale to B. is good. But it the Deed to A. had been inrolle, = 
' within the Six Months, the Deed to B. had been void. Per Hobm BB 1... 
Ch. J. Hob. 165. pl. 194. Paſch. 14 Jac. Arg. . 
11. A Bargain and Sale made by one who is not in Poſſeſſion, nor receicss 
the Rents, though it be by Deed inrolled in Conſideration of Money iz 
not good, if there be no Livery thereupon. (Mich. 23. Car. 2.) But il 
there be Livery it paſſeth; for the making of the Livery puts the Bar. 
gainee into Poſſeſſion. So likewiſe it the Bargainor enters and takes Po. 
ſeſſion, and then ſeals and delivers the Deed npon the Land. Burt if tho 
 Bargainor be i Poſſeſ/jon, or receives the Rents, then the Eſtate will 
well paſs by Deed inrolled, without Livery, L. P. R. 20. 


lien 
and th 


(I) What amounts to, or ſhall be ſaid a Bargain 
I 1 5 and Sale. e 


1. IF he iu the Reverſion upon a Leaſe for Tears, grants his Reverſion ts | 
1 His Leſſee tor Years, by Words of Dedi, Conceſſi, Feoffavi, and a 
Letter of Attorney is made to make Livery and Seiſin, the Donte canmt 
take by the Livery, tor that the Leflee has the Reverſion preſently. Per 
Wray and Catline. 3 Le. 17. pl. 39. Mich. 14 Eliz. B. R. Anon. 
2. It Lands are convey'd by the Word Dedi, without any Words of 
Bargain and Sale, and there is a Conſideration of Money, and the Deed 
is Debito Modo inroll'd, the Uſe will paſs as well as if the Words Bar- 
gain and Seal had been in the Deed, becauſe of the Money paid. 4 Le. 
110. pl. 224 19. Eliz. B. R. Gray v. Edwards 
3. V. having a Rent Charge in Fee by Indenture, which was inroles 
within ſix Months, gives and grants it to H. in Fee, and there was no 
Attornment. (Nota, in Truth the Caſe was, that he for a certain Sui 
of Money, gives, grants, and ſells the Rent &c. Bur it was pleaded | 
only, that he by Indenture Dedit & Conceſſit) and it was ruled with- } 
out any Argument, that the Rent without Attorument paſſes not, being u- 
ly by way of Grant, and not of Bargain and Sale, although the Deed us 
;nrolled, Cro. E. 166. pl. 2. Hill. 32 Eliz. B. R. Taylor v. Vale. 
4. A. the Bargainor reciting by [ndenture, that whereas F. F. as 
bound for him in a Recognizance and Bonds, he now, for divers good Conjl- 
derations, bargained and ſold the Lands to him and his Heirs ; the Deed 
was iaroled within tix Months, but it was found that no Money was paid 
within the tix Months. Adjudged, this was not a good Bargain and 
Sale, becaule in every Bargain and Sale there ought to be uid pro qU3 
but the ſame might be good by the Way of Covenant, it there ha 
been apt Words, viz. a Covenant to ſtand ſeiſed to Uſes ior if I bargam 
and fell Lands to my Son, no Uſe ariſeth thereby; but it is a 800 
Conſideration to raiſe Uſe by Way ot Covenant, Cro. E. 394 Pl. 19. 
Patch,” / En, e B Ward . Lamberce: :;-- 14 


Deeds. 
5. A Demiſe and Grant was adjudged to amount to a Bargain and Sale, 2 Brownl. 
wichin the Stature of Uſes. For to make a Freehold or Inheritance 291. Smal- 


415 - 


— —.. 


i; by Deed indented and inrolled, there need not the preciſe Words m_— 


© Bargain and Sale, bur Words tantamount are ſafficient. 8 Rep. 94. argued by 
Hill. 7 Jac, Fox's Cale. | MI, and 

| f | | 5 . Judgment 
ccordingly. If the Words of a Leaſe are Demiſe, Grant &c. the Leſſee is not in Poſſeſſion to 
bring Treſpaſs, or take a Releaſe to enlarge an Eſtate &c. till actual Entry; But it the Words are 
Bargain and Sell for Conſideration of Mcney, he is in Poſſeſſion, upon Execution of the Deed, to bring 
Treſnaſs, to take a Releaſe &c by the Statute of Uſes. Wood's Inſt. 262.— So the Words 
ien and Grant, in a Deed indented and inroll'd, amounts to a Bargain and Sale, if it be for Money, 
ind the Land ſhall paſs withcut any Livery and Seiſin; Per Cur. 8 Rep. 94. a. in Fox's Caſe. 


6. A Bargain and Sale is a real Contract upon valuable Conſideration 
for paſſing of Manors, Land, Tenements or Hereditaments, by Deed 
indented or inrolled within fix Months after the Date of it, without 

Livery of Seiſin, or Attornment of Tenants. 2 Init. 62. 

y. Though it be good to Uſe, thoſe Words mentioned in the Act of 27 
H. 8. yet they are not of Neceſſity to be uſed; for whatſoever Words, upon 
valle Conſideration, would have raiſed an Uſe ot any Lands, Tene- 
ments or Hereditaments at the Common Law, the ſame do amount to a Bar- 
gain and Sale within this Statute, 2 Inſt, 672. 5 

8. As if a Man by Deed, inrolled according to this Act covenants 
for valuable Conſideration to fland ſeiſed of Lands to the Uſe of another 
&c. this is in Nature of a Bargain and Sale within this Act. 2 
laſt. 672. ; „ 

9. x ſeiſed of certain Lands in Fee, demiſed the ſame to C. for Life, 
Remainder for Life, reſerving a Rent at the Feaſt of St. Michael, and ot 
the Annunciation; A. by Indenture, in Confederation of 50 l. does demiſe, 
grant, fer, and to farm lett the ſame Lands 70 B. for 99 Years, reſervin 
a Rent at the ſame Feaſts preſently, and C. the Leſſee for Lite, did not 
attoin ; and it was adjudged, that the ſaid Demiſe and Grant, upon the 
Conſide ration of 50 J. amounted to a Bargain and Sale of the ſaid 
VVV F - 
10. o if a Man, for Valuable Conſideration by Deed indented and in- 
rolled, aliens or grants the Land to a Man and his Heirs &c. this is a 
Bargain within this Statute & ſic de ſimilibus. 2 Inſt. 672. 

11. But inaſmuch as the Intention of the Parties is the Principal 
Foundation of the Creation of Ules, if by any Clauſe in the Deed it ap- 
fears, that the Intention of the Parties was to paſs it in Poſſeſſion by the 
Common Law, there no Uſe ſhall be raiſed ; and therefore if any Letter of 
Attorney be in the Deed, or a Covenant to make Livery, or the like, there 
nothing ſhall paſs by way of Uſe, but, according to the Intention of the 

Parties, a Poſſeſſion by the Common Law. 2 Init. 672. 


(K) Bargain and Sale. 
Inrolment by Statute. And by Whom. 


1. [N Caſe of a Deed made by Baron and Feme to be inrolled, the x, g,, be 
1 Feme ought not to be received to make Acknowledgment, and inrol'd e 
ſuch Deed ſhall nor be received in Chancery, by reaſon of che Cover- the 2 N 
ture of the Feme; though otherwiſe ju London by Cuſtom. And Error _ . may 
as brought of ſuc mowledg ken in C B. becauſe the Court 1% Hf gt 
brought of ſuch Acknowledgment taken in C B. becauſe 29H 8. 
had no Power to take the Examination without a Writ, but no Judg- — The ac- 


ment know- 
1 N 8 ledgment 
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Fall be be- ment Was given. See Br. Faits inroll. pl. 3. cites 24 E. z. 64. and Ihiq 


tom, and not as a Deed only; and it is good without Livery of Seifin, Br. Ibid. pl. 15. ci 


Deeds. „ 


— SEE 


fore the Re- pl. 10. Ces 5 E. 4. 7. 
corder, and | 


an Alderman, and the Feme ſhall be examined, and ſhall bind a Fine at Common Law by the Gr 


2. One came to inroll a Deed, and Littleton examined him if he 
willing, or Not; who faid, Yes. Then he examined his Are 11 
laid, he was 26 Years old. Littleton bid him be adviſed : for bu F 
it be inroll'd, he could never after ſay that it was not his Deed wh 
that he was within in Age, nor that it was by Dureſs. Br, Fairs 101 
pl. 11. cites ) E. 4. 5. - | 

3. Bond by Baron and Feme, during Coverture, ſhall not be inroll% 
becauſe it is not the Deed of the Feme. Br. Faits inrol. pl. 11. eite 
1 | * | | 

4. 27 H. 8. cap. 16. S. 1. No Lands or Hereditaments ſhall paſs wherel, 
any State of Inheritance or Freehold ſhall le made, or any Uſe thereof 7 
reaſon only of any Bargain and Sale, except the Bargain and Sale le made 


Cltes 


by W. riting indented and inrolled in one of the King's Courts of Re. 


cord at Weſtminſter, or within the County where the Lands lie, or he. 
tore the Cuſtos Rotulorum and two Juſtices of Peace and the Clerk 0 
the Peace ot the County, or two of them, whereof the Clerk of the 
Peace to be one; and the ſame Inrollment to be made within tix Months 
atcer the Date of the Writings, the Cuſtos Rornlorum, or Fuſtices of Peace 
amn Clerk taking for the Iurollment, where the Land exceeds not the early 
Value of 408. 25. viz. 12 d. to the Fuſtices, and 129. to the Clerk; and 
for the Inrollment of ſuch Writing, wherein the Land comprized exceed; 
49s. in Fearly Value 5s. and the Clerk of the Peace ſpall inroll the Deeds, 
aud the Rolls thereof, at the End of every Year, ſhall deliver unto the Cuſto 
Rotulorum, to remain in his Cuſtody among ft other Records of the Counties, 


5. F. 2. This Act jhall not extend to Lands within any City, Borough, or 


Town Corporate, wherein the Mayors, Recorders, or other Officers, have Ai. 
 therity to iurol Deeds, Er 8 
6. Note by the Juſtices where tuo Fointcnants were, and the on: 
alien d all his Lands and Tenements in D. after the Statute of Inrolments 
J Auno 27 H. 8. cap. 16. and before the Inrolment, the other Fointenant 
died, fo that his Molety ſurvived to the Vendor, and after the Vendor 
within the Half Tear inroll'd the Deed, yet nothing paſs'd but the Moiety; 
for the Inrolment had Relation to the Making and Delivery of the 
Deed ; ſo that it ſhall give nothing but that which was ſold by it at the 


Time of the Delivery of the Deed, Quod Nota. Br. Faits inrol. pl. 9. 


Cites 6 ; 


7. A. ſeiſed of Land in Fee by Indenture dated 4 Ofober for 200 l. 


| bargains and ſells in Fee. It was held, that this Deed being zuro//'d 3 
21 March next following, which was the laſt Day of the ſix Months, 


accounting Lunar Months, and accounting the ſaid Day of the Dare of 

the Indenture tor none of them. And all the laſt intire whole Day of 

4 Oct. above ſhall be accounted in Law the Day of the Date of che In- 

denture, and any Part of 31 March which was the laſt Day of 

the Month, ſhall be ſaid Infra ſex Menſes. But this was a narrow Pinch 
in the Caſe. D. 218. b. pl. 6, Mich. 4 and 5 Eliz. Thomas v. Popham. 

8. The Statute of Inrolments doth not hinder the riſing of any Uſes, but 


only upon Bargains and Sales, which ſhall not execute by Bargains and 


Sales but by Indenture inroll*d ; but all other Uſes are ar the Common 


Law, which ariſe on Conſideration of Marriage &c. Arg. Cro. E. 343. 

pl. 16. Mich. 36 and 37 Eliz, in Caſe of Callard v. Callard. 

9. Albeit the Indenture may be either on Parchment or Paper, yet the 

Inrolment mu/? be on Parchment only; and 10 it is expreiled in the Clauſe 
” 5 
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| A Inrolment by the Clerk of the Peace, viz. that he thall ſufficientl 

E :-rol and ingroſs in Parchmenr the fame, and fo much is implied when 

be lurolment is in any of the King's Courts of Record at Weſtminſter; 
and ſo it was adjudged as Mr. Plowden cited it before the Lords in Par- 
hiament Anno 23 Eliz. in the great Caſe between Herbert and Vernon, 

| which 1 heard and obſerved. 2 Inſt, 673. ; | 

| 10. If an Infant bargains and ſells Lands which are in the Realty by 

dea indented and inrolled, he may avoid it when he will; for the Deed 

| was of no Effect to raiſe an Uſe; and this Statute is to be intended of laws- 

| tal and efetFual Bargains and Sales, and ſuch as would have raiſed Uſes 

the Common Law, and does only reſtrain the Execution of them 
that be of no Effect, except the Deed be inroll'd. And this ſtands 

| with the Reaſon of the Common Law, that none but effectual Deeds 

ought to be inrolled ; and theretore a Deed of Feoffment ought not to 

de intolled before Livery. But in Caſe of a Fine, the Infant muſt re- 

| \erſe it during his Minority; for the Conuſance is taken by Force of the 
King's Writ before a Judge, and 1s voidable by the Common Law. 

2 Inſt. 693. 3535 . | : | 

II. 4 poſſeſſed of a Leaſe for Tears, bargains and ſells it; the Uſe is 

executed, and paſſes without Inro/ment ; for it is not within the Statute 

27 H. 8. of Inrolments; but otherwiſe it is where H. is ſeiſed of Land in 

Ia, and bargains and ſells a Leaſe for Tears out it; tor this ought to be 

Inr011/d, Per G. Croke, to which all the Court ſeem'd to agree. 2 

Roll. R. 205. Mich. 18 Jac. B. R. Shortgrave v. Rone. . 
12. It may be inroll'd %e ſame Day on Which it is executed. Per 
Doderidge J. Lat. 14. Mich. 2 Car. in an Anon. Caſe. cites Dal. 4 Eliz. 

zz. By the Statute of 27 H. 8. 10. of Cſes, the Eſtate paſſes by the vent. 360. 

Contract, and the Uſe executed by the Statute; Then comes the A of Perry v. 

Inrelment, cap. 16, of the ſame Year, and enacts, that no Eſtate ſhall paſs Bowes. S. C. 

without Inrolment of the Deed indented, and this within ix Months. The mae. | 

Words are, (unleſs it be by Deed indented and 1nrolPd) not (until) but ROAR 


i IN 
(unlefs) and rhe Contract there is with the Party that has the Eſtate, zo. pl. 2 


otherwiſe in Caſe of Commiſſioners of Bankrupts, who have only a Power but no Judg- 


and no Eftate, and there to paſs the Eſtate, there muſt be not only a 25 00 


| Dced indented, but the ſame muſt be inroll'd al, and in that Caſe ſaid by the 


there is no Relation; For in this Caſe no Time is mentioned within Court 


would be dangerous. Adjudged accordingly. 2 Jo. 197. Paſch. 34 pl. 142 Ber- 


of larolments, but by the Statute of Uſes preſently, Hob. 136, in pl. 185. by the two Chief Juſti- 


cs, and Ch. Baron. Paſch. 15 Jac. in Dimmock's Caſe, ſent out of the Court of Wards.——Cro, 
]. 459. pl. 5. S. C. and S. P. held accordingly. IE 


14. Deed may be inroll'd on Oath of the Execution, 1 Sal k. 389. DE 1. Boon after 
Mich. 8 W. 3. B. R. Taylor v. Jones. the Death of 


Bargainor. 


Codb. 270. pl. 376. Hill. 13 Jac. in Canc. Winchcomb v. Dunch. 


15. Where two are Parties, the Acknowledgment of one binds the other. 
: dalk. 389, in Caſe of Taylor v. Jones, 22 a 

16. It a Man lives in New England, and would paſs Lands here in 
Enzland, they join a meer nominal Party with him in the Deed, who 
«Knowledges it, and it binds, 1 Salk. 389, in Caſe ot Taylor v. Jones, 
ac ſays, it is the Practice. | 


(L) Bargain 


— — — — 
—ñ̃ ̃ œ‚—w—w2ZƷð2‚W ns —— — — 


Y m—_— * . — - n Rn 
— — S —— * 7 8 E 
— — EIT IET TSS EEE aa. . —— — — . 2 
2 * 3 r 3 r TY —1 8 2 
* 2 - * 7 5 * - 
4 oy 4 5 —— — 5 — fo0s 4 bells. n — NS = 5 
** 4 _ a * * — 2 — £ pr M . : 1 
— — - —— — 2 * a . * 
8 28 A * — - — I 4 
. —— 


and the Deed is appointed to be inroll'd within certain Time, but is S. C. argued, 


GAL FeRet Cn as. > dS 
* — * * — * 
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which it is to be done, ſo that it might extend to 7 or 20 Years, which * Show. 156. 


ris v. Bov/- 
Car. 2. B. R. Perry v. Bower s. yer. S. C. 
e JJ 868 9 8 adjudg'd 
per tot. Cur. that Inrolment is Neceflary before any Thing can paſs by ſuch Deed of Aſſignment, or 
bargain and Sale from the Commiſſioners.— S. P. and when it is inroli'd it veſts not by the Statute 


3 
—— 1 & 
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(L) Bargain and Sale. 
In what Caſes the Deed mult be inrolled, 


1. A Seiſed of Lands in Fee makes a Leaſe of Lands for Years, aud 
| after by Deed indented bargains and ſells the /ame Lands 1th. 
Leſſee and his Heirs, without any Word of Give or Grant expreſſed in the 
Deed. Per Ones J. Nothing paſſes by the Deed, unleſs it be znr/s 
tor without Inrolment the Frantenement does not paſs, and this is 10 
Confirmetion. Mo. 34. pl. 113. Trin. 4 Eliz. C. B. Anon. 
2. Rent paid ro the Bargainor at the Rent-Day incurred after the 
Bargain and Sale 1s good, and the Bargainee has no Remedy, becauſe 
it is a Thing execrien, Ow, 359, Paſch. 5 Jac. in the Court of Wards, 
in Caſe ot Sir Hen. Dimmoc k. 5 | 
* 2 Rep. 3. Alter the Statute of a F. 3. cap. 10. of Transferring Uſes into Poſſſ. 


36. a, Paſch, fron i f a Nan by hi ed had bargained and fold tor Valuable Con- 


= P. 17 in * — — — * : * 4 : ; 
che Court ſlideration, atv Lands &-. of any Eſtate 00 Inheritance, Freehold or foi 


Wards. S. Years, the ſame han bien cxecuted by the ſaid Act of 2) H. 8 cap. 10. 


P Per Cur. Now this Act of Inroments reſtrains only Eftates of Inheritance and Fre- 
ER eld; and therejore Bargains and Sales * tor Years, for what Number 


Man is fol. ſoever, are not rettrained by this Act, though ir be not by Deed in- 


ſeſſed of a dented nor 1nrolled. 2 Inft. 671. 
_ Leaſe for 


Years, and bargains and ſells it, the Uſe is executed preſently, and paſſes without Inrolment, for it is 
not within the Statute 27 H. S. [cap. 10.] of Inrolments, but otherwiſe it is if A. ſeiſed in Fee, bar- 
rains and ſells a Leaſe for Years out of it, this ought to be inrolled. Arg. and all the Court ſeemed to 


CI © 


agree to it. 2 Roll. K. 204. Mich. 18 Jac. B. R. Shortgrave v. Rone. 


4. A. in Conſideration of Blood covenants to ſtand ſeiſed to the Uſe of B. 
His Son and the Heirs of his Body, and in Default of ſuch Iſſue, then 
to the Uſe of F. S. in Confederation of 1001. B. died without Iſſue, the 
| Deed was not inrolled ; Quære if the Uſes can ariſe partly by Covenant 
to ſtand ſeiſed, and partly by Bargain and Sale, or whether it mult ariſe 
wholly one Way, or wholly the other, and not by Fractions. Bridgman 
Ch. J. ſaid in this Caſe there was a Miæt Confederation, and there needed 
no . See Cart. 144. Mich. 18 Car. 2. C. B. Garniſh v. Went⸗ 
worth. 5 „„ . 

5. Though the Inrolment of a Bargain and Sale ſhall relate to the 
Delivery ot the ſame Deed to avoid Meſue Incumbrances, yet every Bar- 
gain and Sale, before Inrolment, is void, and can't be made good by 

any Relation, becauſe the Bargainee has no Eſtate before Inrolment, and if 
ſo, he cannot grant any Eſtate. Carth. 178. Hill. 2 and 3 W. and M. in 
B. R. Bennet v. Gandy. | 


96—— — 


(M) Bargain and Sale. 
Inrolment. At what Time; and Where. 


E; HE Inrolment may be in any of the King's Courts of Record 
at Weſtminſter ; That is, in B. R the Chancery, the C. B. an 


che Exchequer, And though the Words be (at Weſtminſter) for _ 


—— — 4 
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e Time of the making of this Act theſe Courts were there; yet it 

noſe be adjourned into another Place, the Inrolment may be in any of 

eſo Courts; for the Inrolment is confined to the Courts, whereſoever 

dey be holden. 2 Inſt. 673, 674. 

2. Or elſe in the ſame County &c. before the Cuſtos Rotulorum, and two 

Tuftices of Peace, and the Clerk of the Peace &c. 2 Inſt. 674. 

Z. The /ix Months ſhall be acconnted atrer the Compuration of 28 A Deed 
Vans to the Month. After the Date, and aſter the Day of the Date upon may be in: 


is Act is all one; ſo as the Date itſelf is taken exclu/rve, . roll'd the ve- 
this ACE 18 4 ; y fel gave. And yet in ry Day of the 


a -he Report of Juſtice Dalliſon it is ſaid that it was holden Anno 4 Eliz. Hag, bur 
7 that ik it be inrolled the fame Day it bears Date, it is ſufficient ; but that is by 
10 che ſaler Way 18 to inrol it after the Day of Date. And yet where it reaſon of 


has a Date, and is delivered after, it ſhall take Effet? to paſs from the = 3 of 
Bargainer from the Delivery ; tor then it became his Deed, and not from ind 800 67 
the Date; but the Deed muſt be 1nrolled within ix Months after the the Letter. 


he Date. 2 Inſt; 674. 8 | Per Hobert, 
iſe | 1 N N Ch. J. Hob. 
149. pl. 190. Hill. 14 Jac. Norris v. Gawtry (Hundred of.) — See Le. 184. pl. 257. Arg. S. P. 
8 In Replevin the Avowant's Title was by Bargain and Sale inroll'd the ſame Day, which per Cur, on 


Eob, 149, is well enough, and Judgment for the Avowant. 2 Keb. 561. pl. 61. Mich. 21 Car. 2, 
3,R. Ligo v. Chiffin. = mY 


4 If the Deed indented has no Date, then the Day of the Delivery If Bargainor 
is the Day of the Date of that Deed, and may be inrolled within tix dies, Inrol- 
Months aſter the Delivery. And when the Deed is inrolled within the = ay ee 
i Months, then it paſſes from the Delivery of the Deed. And albeit 20 pl. 776. 
alter the Delivery and Acknowledgement, either the Bargainor or the Hill 13 Jac. 
Bargarnee dies before Inrolmeat, yet the Land paſſes by this Act; for the in Cane 
Words chereof be, No Manors, Lands, 'Tenements, or Hereditaments, " 8 
wall paſs of any Eſtate of Inheritance of Freehold, except the Deed be And. 
rolled. So as by the Common Law and the Statute of 2) H. 8. of 229, in pl. 
CVles, it ſhall have patied. And by the Words of this Statute when 245, Paſch. 
the Deed is 1nrolled it paſſes ab initio. 2 Inſt. 674. T 3 
emer Bargainor or Bargainee before Inrolment, that it is good if it be inroll'd adden e . 


rife 2 „ — — — | e „ 


(J) Pargain and Sale. How the Eſtate is, and what 
the Bargainee may do before Inrolment. 


by | I, 15 the Bargainee of Land after the Bargain and Sale, and before Before In- 
3 if-1 A toe inrolment bargains and ſells the ſame by Deed indented and in- 2 
eto another and alter the j3r/# Deed is iurolled within the Six Months, 3 4 
the Bargain and Sale by the Bargainee is good. 2 Inſt. 675.  fells over, 
1 8 5 5 | : , 24 and after 
| | is it Decd is inroll'd, the ſecond Bargain and Sale is void. Arg. Roll R. 425. citcs it to have 
— cn ſo adjudg'd. 3 Jac. in Bellingham's Caſe. — | 
| - Arg. Ow. 149. cues 10 Elz. Mocker's Cafe; and 3 Jac. Bellingham v. Alſop.— Cro J. 52. Per 
ec J againſt two, ſuch ſecond Bargain and Sale may be good. Bellingham v. Allop, Noy. 
580 d C. chat it 15 not good, S. C. cited Hob. 136. pl. 185, and S. P. agreed by the two Ch. [uſtices 
and Ch. Raton, that the Bargainee cannot bargain and ſell ro another before his own Deed is 
rolled, | Bargainee cannot grant over before Inrolment. Carth. Hill. 2 & 3 W. & M. B. R. 
renner 5 | 


ord +. it there be a Bargainee of a Reverſion and the Tenant makes 
and N dhe Bargainee ſhal! not have Waſt unleſs the Decd be inrol led 
at a- Ke te Watt committed. Arg. Ow. 149. 3 Jac. 

che ö 5 () | 3. Until 
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N. argin ibid, acknowledged before a Myſter in Chancery, and alſo before the Chancellor 


denĩed they 
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3. Until Inrolment the Land remains in Barpainor, for the Bargai 
and Sale on the Statute 27 H. 8. 16. is but Inchoatum & non Perfecta. 
for the Indenture of Bargain and Sale gives nothing to the Bargainee 
till the Deed is inrolled according to the Statute. Arg 3 Bull 
216. Mich. 14 Jac. | I | : | 
4. The Bargainor, and not the Bargainee, ſhall have Treſpaſs, or Al. 

ſiſe before Inrolment. Arg. 3 Bulſt. 216. Mich. 14 Jac. 
F. Bargainee may ſuffer a Recovery be fore Inrolment, and this is war. 
ranted by the Common Practice; Vent. 361. Hill 33 & 34 Car. 2. 3 
EK. in Caſe of Perry v. Bowes, | 


(O) Bargain and Sale. Inrolment. Relation. 


1. X Man gave in Tail, the Remainder to the King; the Remainder 
A ſhall not paſs without Inrolment, and by the Inrolment it al} | 
paſs a Principio, As Remainder to the Right Heirs of W. N. who i 
alive, and after dies, and ſo ſee Relation. Br. Relation, pl. 20. cites 
F . = | 
. W here a Man /e/ls his Land by Deed indented to one, and after by | 
ſells it by another Indenture to another, and the let Deed is firſt inril. | 
led and then the firſt Deed is inrolled within the hal, Year, there the fit | 
Vendee ſhall have the Land; for it has Relation to make it the Deed of 
the Vendor, and to paſs the Land from the Delivery ofthe Deed ; for the | 
Statute is that Frank-tenemenr, nor Uſe thereof thall nor paſs, nor change 
trom one to another by Bargain and Sale only, unleſs it be by Deed in- 
dented and inrolled within the halt Year ; theretore it it by Deed indent- 
ed and inrolled within the halt Yearir ſhall paſs, as the Uſe might paſsat 
the Common Law.by the Sale of Land, which was immediately upon che 
Sale. Br. Faits enroll, pl. 9. cites 6 E. 6 Per ſeveral Juſtices. 
3. 5 #liz. cap. 26 F. 1. All Inrolments of ſuch Writings indented, as 
are mentioned in the Statute of 27 H. cap. 16. of Lands Ec. in the Coun- 
ties of Lancaſter, of Cheſter, and rhe Biſhoprick of Durham, being | 
 inrolled within Six Months after the Date thereof, (viz. thoſe in Lan- 
caſhire, in the Chancery at Lancaſter, or before the Fuſtices of Aſſiſe there; 
thoſe in Cheſhire, in the Exchequer at Cheſter, or before the Fuftices of Aſs 
there; and thoſe in the Biſhoprick, in the Chancery at Durham, or before 
the Fuſtices of Affiſe there) ſhall be as good in Law, as if they were ini. 
lid in any of the Courts at Nifninfleer. J 
4. H. 2. This AF ſpall not extend to Lands in any City, or Town Cori 
rate, wherein the Mayor or other Officer has Authority to inrol Deeds. | 
5. A Bargain and Sale to K. Edward the 6th in Exchange, and 


where it is of the Augmentations, and delivered in the Court and there put in | 
the Rs Cheſt but not enrolled till ſeveral Nears after, It was held that ſuch Inrolment | 
The Jugs would not veſt any Intereſt in the Queen. Hill. 19 Eliz. D. 355. * |} 


ave any pl. 37. | | 
ach Opint- „„ | 15 . 
on as is reported by Dyer; and that Paſch. 30 Eliz in Scacc. this Call of Dyer was denied to 
Law; and Manwood denied his Opinion to be as reported there; For that after the Acknowledgment } 
of the Deed, the Delivery of it to be inrolled makes ir a Record. Bur ibid. 35 Eliz. it u 


agreed by all the Juſtices in England, that ſuch Inrolment was good, and Judgment given according | 


ly, in the Caſe of Dean and Chapter of Windſor v. Middlemore — And favs, that the ſame = | 
debated and agreed in the Parliament Houſe ; and that ir was reſolved by all the Juſtices, that = | 
Acknowledgment of the Deed before the Maſter in Chancery, and the Delivery of it in the * * 

tation Court, does not make it a ſufficient Record before Inrolment to veſt the Intereſt in the King, 
but when it is now inrolled with other Date, it veſts the Intereſt in the King with Relation. J. 0 
Men are eſtopped to ſay, it is not inrolled according to the Date, and cites to this Purpoſe £1. 


| 6, Inrol- } 


491. in the Caſe of Lutford v. Gretten. 
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| larolment after Livery ſhall not have Relation to the Date of the 
| * becauſe now it takes Effect by the Livery which was before the 

Iatolment. Arg. Goldsb. 18. Paſch. 28 Eliz. ſays it has been fo ad- 
| judged: | SE 
| * If a Man makes a Leaſe for Life rendering Rent, and then the If Rent be- 

| | effor bargains and ſells the Reverſion, and before the Inrolment the come due 

| Rent is behind, and the Bargainee demands the Rent which was not after the 

dꝛid and then the Deed is inrolled, yet he cannot enter for the Forfeiture. ü l 
| Ow. 69. Trin. 42 Eliz. Arg. ſaid to have been fo adjudged. | after Notice 


| | | | | of the Bar- 
Luci and Sale to the Leſſee, and the Leſſee before Inrolment pays the Rent to the Bargainor, and then 


be Deed is inrolled, it is a good Payment, and the . e ſhall not account for it to the Bar- 


painee. Godb. 156. pl. 209. Mich; 6 Jac. B. R. Barker v. Finch. 


8. 5, was ſeiſed of certain Lands in Fee, and acknowledged 4 Recos- 

1iz14ce to T. whote Executrix brought a Scire Facias upon the Recog- 

nizance bearing Date the gth of November, Anno 41 Eliz. againſt S. and 

alleged him to be ſeiſed of the ſaid Lands in Dominico ſao ut de Feo- 

do the Day of the Scire Facias brought, which was traverſed by the 

other Party. And the Truth of the Caſe being by long pleading diſ- 

cloſed to the Conrt, was this; S. on the 1th of November before the Re- 

comnizance acknowledged, by Deed indented for Money had bargained and 

ſold the ſaid Land to another, and the Deed was inrolled 20 Noven. ſollows- 

ing. The Queſtion was, whether 8 was, upon the whole Matter, 

ſeiſed in Fee the th Day of November, the Deed not being inrolled 

tuil the 2oth of the ſaid Month. And it was adjudged Una Voce, that 

d. was not ſeiſed in Fee of the Land the gth of November, tor that 

waen the Deed was inrolled, the Bargainee was in Judgment of Law 

ſeiſed of that Land from the Delivery of the Deed. And it was reſolved, 

that neither the Death of the Bargainor, nor of the Bargainee before 

Iurolment, ſhall hinder the paſſing of the Eſtate. 2 Inſt. 614. cites 

Trin. 42 Eliz. C. B. Mallory v. Jennings. „ os 
9 A. Bargainir, and B. Bargainee, before Inrolment they both graut 

a Kent Charge by Deed to C. and after the Indenture is inrolled ; ſome 

have ſaid, that this Charge is avoided, tor, ſay they, it was the Grant 

ol A, and by the Inrolment it hath Relation to the Delivery, which 

(ſay they) thall avoid the Grant notwithſtanding the Confirmation of 

the other, which had nothing in the Land at that Time. But the 

Grant is good, and after the Inrol ment by the Operation of the Statute, 

it ſhall be the Grant of B. and the Confirmation of A. But if the Deed 

had not been inrolled, it had been the Grant of A. and the Confirma- 

tion of B. And ſo Quacunque Via data the Grant is good. Co. Litt. 

10. If a Man for a valuable Conſideration by Deed indented bar- 

gains and ſells Lands to another and his Heirs, and before the Deed be 

inrolled he levies 4 Fine, or makes a Feoffment to Bargainee and his 

Heirs of the ſame Lands, and after, and within the Six Months the 

Deed be inrolled, the Bargainee ſhall be in by the Fine or Feoftmenr, 

and not by the Bargain and Sale, both by Reaſon of this Word (on 

&c.) and that the Eftate by the Common Law veſted thall be preterr- 

ed. 2 Lak. 671; % . J nn Ryman 
11. A Releaſe of a Stranger to the Bargainee before Inrolment is good. So if a Ai 

25 it holds not by Relation between the Parties by Fiction of Law, but Al Lans, 

in Point of Eſtate, as well to them, as to Strangers alſo. 2 Inſt. 675. and Diſſeiſee 

| 55 Ty 7 | n releaſes to 

isnt 8 Inrolment it is void. Arg. Roll R. 425, ſays, it was ſo adjudg' d N 1 Eliz. 

Mocket's Caſe 8 | 1 | 

Bur a Releaſe to the Diſſeiſor before Inrolment had been good, and then the Inrolment ſhould paſs 

the Eſtate to the Bargaince, and he ſhould take Advantage of the Releaſe. Roll Rep. 425, Mich, 


l4 Jac in pl. 16. | 
| 12. A 
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| Bums. S. C. Pro certa Pecuniæ Summa, by Indenture dated and inrolfd in Chancery, 


Elis in B. R- the S. C argued, —Sav. 41. Holland v. Dow ne. S. C. the Point was if againſt the 


by the Delivery; and therefore he may well enough be received to denv the Time of the Delivery, 


the Delivery, and conſequently is a perfect Act before the Conuſance is taken and before any Tnrol- 


: Record, it would ſhake moſt of the A ſſurances in England. 
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12. A Recovery ſuffered againſt the Baroainee before Inrolment, 75 2 
Deed indented being after, within the Six Months, inrolled ) is 900d 0 : . 
that the Bargaince was Ten ant of the Freehold in Judgment N 
at the Time of the Recovery. And non refert when the Deed inden 
ed is acknowledged, fo it be inrolled within the Six Months. And ll 
this was afterwards affirmed for good Law by the Court of C. B. Ti; 

3 Jac. Regis upon a ſpecial Verdict given upon an Ejectione firms 0 
tween Lellingham v. Alſop. 2 Inſt. 675. | | i 


te 5 13. Bargain and Sale, the 1/ of May and Barrainee covenants to 7 
He Over all his Land, which he had the 1ſt of May, and atter the Deed i ls 
Caſe of Sir rolled he is not bound to grant this Land, which he has by the Bargain 


Richard and Sale, Roll. R. 425. Mich. 14 Jac. B. K. cites Sir John Curr, 
Brockett, Caſe. | | > 

and Mor- | | 
gan's Caſe, | | 1 


Roll R. 14 A. bargained and fold Land to B. by Deed indented bearing Ds 
og Dog I1th June 1 Jac. afterwards 12th June the ſame Year Commun 045 
8. C A granted to B. tor all Manner ot Cattle commonable upon the Land. 
natur. 15th June the Deed of Bargain and Sale was inrolled, and it was ad. 
judged a good Grant of the Common; and the Inrolment ſhall hate 
Relation as to that, though tor Collateral Things it thall not have Re. 


lation. Godb, 20. pl. 397. Mich. 15 fac. B. R. Ludlow v. Stacy, 


72 Mp p 15. A Leaſe for Years made by Jargainee before Inrollment is void, 
accordingly. and Inrolment after ſhall not make it good. Cro. C. 110. pl. 2, Palch. 


4 Car. C. B. in Caſe of Iſham v. Morrice. 


(P) Bargain and Sale. Pleadings &c. 
ep 195. 1. IN Replevin the Defendant fhew'd, that P. was ſeiſed, and pranted 
Bi A che Land by the Words of Dedi & Conceſſi to A. and his Heirs, 


in dite 4 Nov. 29 H. 8. The Plaintiff pleaded, that P. by [ndenture, 12 06. 
NEO ; 30 H. 8. demiſed it to H. for 99 Tears, and that afterwards P. by Laden- 
Word (* re. re dated as above, viz. 4 Nov. 29. and primo deliberat* 1 Nov. 31 
ceived} is H. 8. Dedit & Conceſſit, all the ſaid Lands, leaſed to H. to the ſaid A. 
there miſ- ut ſupra, and iraverſed, that the ſaid P. the ſaid 29 Nov. 29 H. 8. Dedit 
ere 8 & Conceſſit, the ſaid Land to the ſaid A. Upon Demurrer the Court 
Tc 9, meld clearly, that the Averment of primo Deliberatum againſt a Decd 
pl. 259; inroll'd ought not to be* recelv*d, for by the ſame Reaſon it might be aver- 
Holland v. red, that Nunquam Deliberatum, and fo upon the Matter Non eſt Factum. 


1 2 Le. 121. pl. 168. Mich. 2 9 Eliz. C. B. Holland v. Boin. 


Time of Inrolment of a Deed in Chancery Averment cannot be raken, that the Deed was firſt de- 
livered at a Time after the Inrolment, and adjudged againſt the Defendant : and it ſeemed to the 
Court, that a Stranger ſhall not be eſtopped by the Inrolment, but the Parties ſhall be bound by it; 
Foa though the Inrolment Is reputed to be of Record, yer it is not a Record created by any Judicial 
Act; for it is not like to a Recognizance; and in all Recognizances Nul tiel Record is a Plea. The 
Scaling and Delivery is the Force of ſuch Deeds, and not the Inrolment „but in Caſes of Recognl- 
zances, there they take their Force and Effect by the Inrolment and the Cognizance only, and not 


which is only a Matter of Fact; bur the Conuſance before a Judge is Natter of Kecord, and there- 
by dhe Debt is created. But Obligations, Indentures, and Deeds of Febffment, take their Force by 


ment, and i6 the Bar to the Ayowry was adjudged good, and Judgment was given for the Plaintif.— 
Owx.138, Howard's Cale, S. C. ſays that in ruth it was delivered, acknowledged, and inrolled at- 
terwards, and that it was held that the Bargainee (but ſeemsto be miſprinted for ( Leflee)) was without 
Remedy at the Commen Law; For he cannor plead that it was acknowledged or delivered af ber 
the Date of the Day acknoſtledging ir, and that if ſuch a Plea ſhould be admitted contrary to the 


— et a es 


I i ee . — we : ; R 8 _ 
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„Ita Man bargains and ſells his Land in Fee, and by thoſe Words 
and makes Livery, yet the Bargainee may plead, that the Inden- 
was #0t iurolld. Fora Bargain includes a Grant, Per Curiam. Noy 
Oſmand and his Wife. 
:. It a Man pleads a Bargain and Sale, in which no Conſideration of 
Menep is expreſſed, there it muſt be averred, that it was for Money, and 
| the Words (tor divers Conliderations,) ſhall not be intended tor Money 
wirkout Averment, but it the Deed expreſſes for a Competent Sum of Mo- 
105 though the Certainty of the Sum be not expreſſed, it is good 
elough; For againſt this expreſs Mention in the Deed, no Averment, 
zer Evidence ſhall be admitted; Reſolved per tot. Cur. clearly, and 
judgment accordingly. Mo. 569. pl. 197. Trin. 41 Eliz, Fiſher v. 
Smith. e | 
got Albeit no valuable Conſideration be expreſſed in the Indenture, yet 
if any were given, the ſame way be averred, and the Land does ſuffici- 
paſs, 2 Init. 672. | | | 
5. It a Deed be fhewed in Court, or in the Cuſtody 1. the Court, and by 
Milrhance the Seal is broken off, the Court ſhall inrol the Deed in Court 
ir the Avail of the Party. 2 Init. 676. 
6. In Declaration ſetting forth an Indenture of Bargain and Sale in- ; Mod. 7, 
rolled, it is not enough to ſay that it was inrolled uta Forman Statu- 7. S. C and 
1 but it muſt likey iſe ſhew in what Court, that the Court may know the Conve. 
wherher it be duely inrolled, and that the Party may know where to and. 
earch for it. Cro. J. 291. pl. 9. Mich. 9 Mich. 9 Jac. B. R. Warley v. a 
Patley. „„ | | Fo 
7. An Tnrolment was pleaded to be made before T. a Juſtice of Peace of 
the elt Riding in TorkjLire, and W. Clerk of the Peace there; it was 
Leld clearly, that though the Fords of the Statute are (before the Juſ- 
tices of Peace of the County) yet it will ſerve before a Juttice of Peace of 
the Weit-Riding, if the Lands lie there. Hob. 128. pl. 163. Hill. 
13 Jac. Perkin v. Perkin. 7 _ 


— —— — 


* 


8. A. leaſed for Tears, rendering Rent half yearly, and atterwards bar- 

rained and ſold ihe Reverſion by Deed bearing Date before the Rent- Day, 

but the Rent=Day incurred before the Deed was inroll.d ; In Debt for this 

Rent the Bargainee declared upon this Deed, and averred, that it was 

trolled within the Six Months, according to the Statute; Exception was 

taken to the Declaration, becauſe the Plaintiff did 20 fbew whether the 

Veel was inrolled before or after the Rent-Day ; but the Court agreed that 

iris well enough it being pleaded to be according to the Statute; and 

{it was not inrolled before the Rent was due, that ought to be thewa 

by the Defendant. Lat. 1:7. Trin. 2 Car. Hall v. Dewe, | — 

9. In Debt for Rent the Plaintiff declared on a Leaſe for Tears made by g, 33. 

Stranger, who by a certain Indenture Debito modo irrolulat' in Chancery, S. C. accord- 

A the Reverſron to the Plaintiff ; Upon Nil Debet pleaded, the Plain- ingly, and 

ul had a Verdict; bur the Judment war arreſted, becauſe he did ot Ae 

Rs * ä 7.75 : afrerwards 

jr forth that the Iurolment was within Six Months, nor Secundum Forman against the 

Nati; and though ir was ſaid (Debito modo irrotulat') that would Plaintiff — 

not help, becauſe it might be ſo ar Common- Law; and Verdict could Rent- 

rot make the Declaration good tor Want of a Convenient Certainty for the ee 4 

Foundation; and therefore on great Deliberation adjudged againſt the Sl aus | 

Tlaintift. All. 19. Trin. 23 Car. B. R. King v. Somerland. pleaded, but 
2 Id not 1a 

tat it was Secundum Formam Statuti, nor that there was any Attornment® The Court held = 

daught, and that the ſaying Virtute cujus be was ſeiſed, will nor help it, Cart 221. Paſch, 

2) Car. 2. C. B. Anon. The Reporter ſays, Quere it after a Verdict; For the Caſe there was 

bon Demurrer. Ibid... i ; — | Sa 


19. A Bargain and Sale pleaded of Rent, bur without ſetting forth Vent. 108. 
An 'S 127 to mor | . . 2 if . ' WY . h W h f Monningron 
) Conſideration, is ill, but upon Iiſue of Non concelfir, the Wabr o 
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judged | | ſetting it fort is cured by Verdict; for it ſhall be intended to be Proved 
mn es. on the Trial; and Judgment accordingly. Lev. 308, 309. Hill. 22 & 
200. Guil- 23 Car. 2. B. R. Mannington v. Guillims. 
liams v. | | | | 
Mannington, S. C. mentions the Deed as duely inrolled, but it being pleaded by Way of Barpat 
and Sale, and that by Virtue thereof and of the Statute for bauen of Uſes into Poſſeſſion Sys 
ſited, and yer alleges no Conſideration; not ſo much as Pro quadam Pecuniæ ſumma, it is not good ; 


11. Where a Man in pleading ſets forth his Title by a Conveyance in 
which are the Words give, grant, releaſe, confirm, bargain, ſell &c. he 
muſt expreſs to which of them he will uſe it; Per Twiſden. Vent. 109 
Hill. 22 & 23 Car. 2. B. R. in a Note at the End of the Caſe, * 
12. 10 Anne cap. 18. S. 3. Where in any Declaration, Avowry, Bur, 
other Pleading whatſoever, an Indenture of Bargain and Sale enrolled {al 

be pleaded, with a Profert hic in Curia, the Perſon ſo pleading it, may pro- 
duce a Copy ot the Inrolment of the Bargain and Sale; which being ex. 

amined wh the Inrolment and ſigned with the proper Officer, and proved 
on Oath to be a true Copy, ſhall be of the ſame Effect, as if the eriginal ly. 
aenture of Bargain and Sale were produced. *** 

Provided that this Act hall not give any Benefit in Pleading or deriv. 
ing a Title to any Rent, which hath not been paid, or levied within 

2 Years next before % Time of ſuch Pleading or deriving a 
Tithe. - „ . 


For more of Deeds in General, See Faits, Inrolment, And 
SE other Proper Titles. 


Deer. 
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(A) How fat protected. 
1. 1* Deer are killed in an Tacloſure which is No Park, the Owner fhal! 
deer Damages. ß“, nt nn 
Andifa 2. It a Deer goes out of a Park, though it be in the King's Caſe, yet 
2 go out tis law ful for the Owner of the Soil to take it, if it be in the Place 
King's Where the Deer hath Chaſe and Re-chaſe. Per Cur, Poph. 141. in the 
Foreſt into Earl of Northumberland's Caſe. : HEE 
a Man's oy ͤ¶;ũ . | 5 
Land, though the Man ought, or uſed to Pale againſt the Foreſt, yet neither the Foreſter, or any 
elſe can take them out, for now the King has no Property in them, becauſe they are wild Beaſts, 


Per Brian, Kelw. 6. Mich. 13 H. 5 Owner of Land may Hunt ſuch Foreft Deer, and if the 


Deer fly to the Foreſt, and the Hounds purſue them, he ought to cali in his Dogs, and ſo he may 
jaſtity, Per Doderidge J. Poph. 162. Paſch. 2 Car. B. K. | 
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(A) Proceedings againſt Deer-Stealers 
ar, 07 | | p N 3 9 
1 [bal and Exceptions to Convictions, 
pro- 1 | 1 15 | 
ex- . MW HE Method of Proſecution on 3 and 4 W. and M. 10. per Holt 12 Mod. 
Yoved Ch. J. is thus, viz. The Perſon convicted, if preſent, may be 314. 316. 
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il Ine detained in Cuſtody two Days, in which Time the ſuſtice ought, by Mich, ik. 
, bo Tora 5 I. TAC 
l Warrants &c. at his Diſcretion to make what Inquiry he can, ſo as to he King 
eri. intorm and ſatisfy himſelf whether the Penalty may be levied by Di- v. Chaloner j 


ithin ſtreſs; And if he finds there is nothing to diſtrein, then he muſt muke a 

ur 4 | Record thereof by way of Adjudication, viz. That it appearing to him 

that the Party hath not any Goods by which the Penalty may be levied by 

Dittreſs, therefore in Purſuance of that Statute he doth award him to Priſon 

(at the End of two Days, but not before.) If the Perſon is alſent when 

convicted, then the Juſtice muſt make a Warrant to diſtrein; and if 

there is Nothing on which a Diſtreſs may be made, then after rwo Days 

he muſt make a Record thereof ut ſupra, and then iſſue out his Mar- 

rant of Commitment. Carth. 509. Hill. 11 W. 3. B. R. The King v. 

Chandler. „„ %%% „ 5353 

2. Information on the Statute of Deer-Steal ing. Exception was taken 2 Show. 

to a Mitneſs, becauſe he was Party and Proſecutor. The Exception was 459, > C. 

over-ruled, Comb. 35. Mich. 2 Jac. 2 B. R. The King v. Drake. FEsception 
5 3 taken, an 

to this the Court ſtuck a little, and Ld. Herbert declar'd it unreaſonable that it ſhould be 5 but 

here was a particular Law which made the Offence, and creates a Particular Form of Proceeding ; 

And per Wythens, J. the two Juſtices of Peace are ſole Judges of the Credibility of the Witneſſes; 

and : " 5 Court delivered their Opinions Seriatim & Separatim, that it was well enough; Et ſic 

non OCACur. | | | | 
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3. On a Conviction of Deer- Stealing, ef R was taken, 1ſt, That 
two Juſtices, upon a ſingle Oath, have convicted a Man for breaking and 
entring a Park, and courſing a Deer, and impoſing 201. Penalty tor it; 
whereas there is no Statute againſt breaking the Park; and the Offence 
by 13 Car. 2, cap. 10. is Courſing &c. and the Penalty they have im- 
_ poſed is pro Offenſa pred. generally; But the Exception was difallow'd, 
and it was anſwer'd, that the Offence was Hunting the Deer, 2 Show. 
490. Mich, 2 Jac. 2. B. R. The King v. Drake. 5 
4. 2dly, They have not ſaid, that we did courſe without their Conſent, 
but only that we did break the Park without their Conſent ; now we might 
break the Park without their Conſent, and have their Confent to Hunt- 
ing notwithſtanding ; Thoſe Words without Conſent, can never go to rhe 
Whole; for if it is not placed in the Beginning, nor in the End, but 
only in the firſt Clauſe, deſcribing the Manner how, juſt before the Ad- 
verb Illicite; then comes the other Clauſe, & unam Damam illicite 
fugaverunt; But this Exception was diſallow'd; tor the Abſque Con- 
lenſu ſhall go to the Whole. 2 Show. 490. S. C. 5 
5. 3dly, That here are ſeveral Penalties for one Cou:fing 3 whereas the 
Detign of the Statute, by the Dividend of the Penalty, feems = — 
aly 
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422 Deer. 
judged ſetting it tort is cured by Verdict; for it ſhall be intended to be Proved 
mai et. on the Trial; and Judgment accordingly. Lev. 308, 309. Hill. 22 & 
200. Guil- 23 Car. 2. B. R. Mannington v. Guillims. 
liams v. | ee | 
Mannington, S. C. mentions the Deed as duely inrolled; but it being pleaded by Way of Barpain 


and Sale, and that by Virtue thereof and of the Statute for quran e of Uſes into Poſſeſſion he u. 
ſeiſed, and yet alleges no Conſideration; not ſo much as Pro quadam Pecuniæ ſumma; it is not good ; 


- 


Ir. Where a Man in pleading ſets forth his Title by a Conveyance i 
which are the Morus give, grant, releaſe, confirm, bargain, ſell &c. ha 
muſt expreſs to which of them he will uſe it; Per Twiſden. Vent. 109 
Hill. 22 & 23 Car. 2. B. R. in a Note at the End of the Caſe. 
12. 10 Anng cap. 18. S. 3, Where in any Derlaration, Avowry, Bur, 
other Pleading whatſoever, an Indenture of Bargain and Sale enrolled 2 
be pleaded, with a Profert hic in Curia, the Perſon ſo pleading it, maj 2 
duce a Copy of the Inrolment of the Bargain and Sale; which being ex- 
amined with the Inrolment and ligned with the proper Officer, and prove 
on Oath to be a true Copy, ſhall be of the ſame Effect, as if the eriginal Ii. 
denture of Bargain and Sale were produced. | 
Provided that this Act hall not give any Benefit in Pleading or iris. 
ing a Title to any Rent, which hath not been paid, or levied within 
* Years next before the Time of ſuch Pleading or deriving c 
Title. : e 8 


For more of Deeds in General, Sce F dits, Inrolment, And 
N other Proper Titles. e 


Deer. 
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(A) How fr proto, 


1. IF Deer are Killed in an Incloſure which is No Park, the Owner ſhall 

recover Damages. Kelw. 203. 21 H.8. „ . 
And if a 2. If a Deer goes out of a Park, though it be in the King's Caſe, yet 
Deer go out 'tis lawful for the Owner of the Soil to take it, if it be in the Place 


5 Lig u Where the Deer hath Chaſe and Re-chaſe. Per Cur. Poph. 141. in 1 


Foreſt into Earl of Northumberland's Caſe. 


a Man's 


Land, though the Man ought, or uſed to Pale againſt the Foreſt, yet neither the Foreſter, or any 
elſe can take them out, for now the King has no Property in them, becauſe they are wild Beaſts. 


Per Brian, Kelw. 6. Mich. 13 H. 5 Owner of Land may Hunt ſuch Foreft Deer, and if the 


Deer fly to the Foreſt, and the Hounds purſue them, he ought to cali in his Dogs, and fo he may 
jaſtity, Per Doderidge J. Poph. 162, Paſch, 2 Car. B. K. | 


(A) | 5 


* 
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Deer-Stealing. 


(A) Proceedings againſt Deer-Stealers, 
and Exceptions to Convictions, 


1M HE Method of Proſecution on 3 and 4 V. and M. 10. per Holt 12 Mod. 


detained in Cuſtody two Days, in which Time the Juitice ought, by Mich, 11 
Warrants &c. at his Diſcretion to make what Inquiry he can, fo as to Tj. King 


ſtreſs; And if he finds there is nothing to diſtrein, then he muſt make a 
Record thereot by way of Adjudication, viz. That it appearing to him 

that the Party hath not any Goods by which the Penalty may be levied by 

Dittreſs, therefore in Purſuance of that Statute he doth award him to Priſon 

(at the End of two Days, but not before.) It the Perſon is ab/ent when 
convicted, then the Juſtice muſt make a Warrant to diſtrein ; and if 

there is Nothing on which a Diſtreſs may be made, then after two Days 

he muſt make a Record thereof ut ſupra, and then iſſne our his War- 

rant of Commitment. Carth. 5og, Hill. 11 W. 3. B. R. The King v. 
Chandler. „„ „„ „ 5 
2. Information on the Statute of Deer-Steal ing. Exception was taken 2 Show. 
over-ruled, Comb. 35. Mich. 2 Jac. 2 B. R. The King v. Drake. ene 


Exception 


non Allocatur. 


3. On a Conviction of Deer-Stealing, ef e was taken, iſt, That 
two Juſtices, upon a ſingle Oath, have convicted a Man for breaking and 
 entring a Park, and courfrag a Deer, and impoſing 201. Penalty for it; 
whereas there is no Statute againſt breaking the Park; and the Offence 
by 13 Car. 2, cap. 10. is Courſing &c. and the Penalty they have im- 
poſed is pro Offenſa pred. generally; But the Exception was difallow'd, 
and it was anſwer'd, that the Offence was Hunting the Deer, 2 Show. 
490. Mich. 2 Jac. 2. B. R. The King v. Drake. . | 
4. 2dly, They have not ſaid, that we did courſe without their Conſent, 
but only that we did break the Park without their Conſent ; now we might 
break the Park without their Conſent, and have their Confent co Hunt- 
ing notwithſtanding ; Thoſe Words without Conſent, can never go to the 
Whole; for if it is not placed in the Beginning, nor in the End, but 
only in the firſt Clauſe, deſeribing the Manner how, juſt before the Ad- 
verb Illicite; then comes the other Clauſe, & unam Damam illicite 
inyaverunt ; But this Exception was diſallow'd; for the Abſque Con- 
{enſu ſhall go to the Whole. 2 Show. 490. S. C. %%% ͤ ¾ tet. 
5. 3dly, That here are ſeveral Penalties for one Couiſſiug; whereas the 
Delign of the Statute, by the Dividend of the Penalty, feems to - 
| | Only 


Ch. J. is thus, viz. The Perſon convicted, if preſent, may be 314. 316. 
% e 
intorm and ſatisfy himſelf whether the Penalty may be levied by Di- v. Chaloner, 


to a Witneſs, becauſe he was Party and Proſecutor. The Exception was 489. 8 C. 


| 1 | %% Ora bo 4 talen; and 
to this the Court ſtuck a little, and Ld. Herbert declar'd it unreaſorable that it ſhould be ſo, but 
here was a particular Law which made the Offence, and creates a Particular Form of Proceeding ; 
And per Wythens, J. the two Juſtices of Peace are ſole Judges of the Credibility of the Witneſſes; 
and fo all the Court delivered their Opinions Seriatim & Separatim, that it was well enough; Et fic 


+7 7 
: 
30 
17 
FUN 
F 
ly 
"1 
if 
1 
k 
f * 
+ 
6. 
þ | 
£ 1 
1 
U 
h 
15 
* 
+ 
1 
: 8 
1 
T 
o * 
1 
1 1 
U 
f b 
\ 114 
5 if 
! 4 : 
j C : 
: N 
435; 
: 11 
7 1 * 
FR 203 
K j \ 
[ 14 
4 me: 
1 
- 
} „ 
} : . 
q t 
4 

l N 

f FT 

1 8 

f 

7 
L 
* 
1 , { 
1 
' | 
14 ) 
| N 
{ 15 
| is 5 
U 4 
” 1 77 8 

„ + 

1 : 
1 

vw! 

”% 

1 
' 
8 
55 
4 Rag 

i þ 

| * 1 

i = 

ik. a 

; 1 

15 

4 ** 

4 
14 
i 
of. 
4 * 

F „ 


„. :... 


— ww — — 
5 — 


OI —— — —— ra 
= — — _ — —— 3 2 — 


— 


—— — ee re — 


« 3 - A — — ——ñ——ĩ—U—— ũ c — 3 OS — — : " - N g — 
— 2 gp - £57. = 1 
En aan rr ß Ä—L—ü— —— — —— et x wy — . * Sos + 2 et n oy 
— 4 3 r _ — * — * 2 — — 2 12 * 2 
: : 8. = 


— 


— 
8 


424 Deer-Stealing. 
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3 th * 
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only to give a Satisfaction for the Deer ſpoiled; But this. Ea...” 


Xcepti 

was diſallow'd; tor by the Words of the Statute, every fever] Parks 

forfeits 2ol. a-piese 2 Show. 490. King v. Drake. 1 

— 12 Show. 6. The Defendant was indicted at a Quarter-Seffions, for breaking 

4355, pl. 419. Park and taking away a Need De Bouis & Catallis &c. 1ſt Excepricy 

Mlich. ! Becauſe one cannot have ſuch a Property of 'a Deer in a Park, as); 

9.65 Fx. Bonis & Catallis. 2d, It is Extitit Preſentatum, tor exiſtit. 3d, Thu 
ception the Price is Onadragint'. But it was anſwered by the Court. 


: Pe Es Iſt 
was alſo The Offence is, Killing the Deer & c. which 1s well laid, and De b.. 
_ nis & catallis, is Surpluſage. adly, Extitit, or Exiſtit, is good bot. 
Indictment Ways. 3dly, It is good without any Price. Cites Co. Ent. 362. And th, 
concluded Indictment was confirmed. Comb. 69. Mich. 3 Jac. 2. B. R. The Kine 
Contra For- v. Foot. ä - 8 
mam Statu- _ | 5 7 . . 
ti, and therefore nught, becauſe there was no Statute againſt breaking the Park, but only agalag 
Chaſing, Hunting and Killing &c. bur the Court, without apy Anſwer to the Exceptions, 4 275 
quaſh it, and bid them to plead or demur. NEE, | 2, | 


+, Three were convicted of Deer-Stealing on the late Akt, one 1 1 


his Confettion, and two on Evidence, and the judgment faith, that all 
Three were Convit# de Separalibns offen/rs by Gonfeſſron and Ti{t:om, ad 
held good Reddendo lingulz lingulis, but for another Exception ( 
1% in Parculum ) the Conviction was quaijh'd. Cumb. 233, Hill. j M. 
& M in B. R. The King v. Moſely. EY . 
8. The Detendant was committed (upon a Conviction for Deer-Steal. 
ing) for a Tear, and till ſuch Time as he ſhould be ſet in the Hill; 
whereas the 7 ſays, for a I tar only, and therefore he was diſcharged. 
: © Comb.: 505. Mich, 6 W. and M. in B R. Clark's Caſe. 
Nod. 321. 
5. O. It was that whereas by the Statute the Ottender ought to be proſecute within 
inſiſted that . . 3 . | | 
an Infor. Twelve Mouths, which muſt be underſtood Lunar Months, Here the 
mation is no Offence was 14 Auzujti 1 W. z. the Convidica 13 Auguſti 8 W. 3. la- 
Proſecution deed it is ſaid, Ipto P. debito modo proſecut' intra 12 Menſes poſt Of. 
_ 0 * ten{*. The Court ſeemed to allow of the Exception. Holt ſaid, here 
== 5 8 is a ſpecial Juriſdiction newly ſet up, and not known in Law before, 
cnted within and therefore the Act muſt be ſtrictly purſued, and mutt appear to be 
5 2 : ſo, they need not fer forth every Step of their Proceedings, but { 
ebe ve much that it may appear to be debito modo in Reſpect of Time &c. 
| fence com. ſor perhaps they might conſtrne Twelve Months to be all one with a 
mitted; Year. Comb. 439. Trin. 9 W. B. R. The King v. Peckham. 
But it was | | N . | 5 
was anſwered and ſo ruled, that the Record ſets forth, that the Defendant debito modo ſecundum 
Formam Statuti convictus fuit, which is well enough - Carth, 406. S. C. and this Difference 
Was taken, to which the Court agreed, viz. Where Time mentioned in any Statute is expreſſed by 
the Year, half Year, or Quarter of a Year, it is always computed in Law by Solary Months, 
(viz) Twelve Calendar Months for a Year ; but where Months are mentioned in a Statute, and not 
Years , thoſe are always compured by the Moon, (viz) Four Weeks to the Month; theſorefore this 
Statute appointing the Proſecution to be within twelve Months after the Fact; and twelve Lunary 
Months being expired before any Proſecution, for that Reaſon the Conviction was quaſhed. 


10. On a Warrant directed to all Conſtables, it is the ſame as if di- 
rected to each particular Conſtable, and every one is bound to execute it iu 
his particular Furiſdiſtion; but if one Conſtable returns, that he has 50 

Diſtreſs in the County at large, it is ill. 12 Mod 314. Mich. II W. z. 
King v. Chaloner, 


2 nenn, 11. F. was convicted in a ſummary Way on the Statute of Deer- 
ep. 768. 


1 Stealing; to which it was objected, iſt, That it did 20t appear on the 


u. Record that the Defendant had any Notice to come and make his Defence, 
lame Points Ea ; Rag b 
do not ap- Et Citatio eſt de Jure Naturali, that none be convicted without an 


pear. | | Oppat- 


ay 

f ill 
ö 57 
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9. Upon a Conviction for Dear ſtealing; Northey took Exception, 
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Hodortunity of making Defence; Quod Cur' conceſſit. But this bein 
„ bpertems by Law intruſted with the Adminiſtration of Juſtice, we 
nh inrend they have procceded regularly and legally, if the contra- 
y appear not. a2dly, Not thewed to be the Offence deſcribed by the 
vrature ; For it is not ſaid that Deer were uſually Rept there for Ten Years 
tyre, Per Cur, It rhat be notorion/ly known, it need not be averred. 
div, It is ſaid, we killed the Deer without the Conſent of the Owner on 
%% Day; fo they tie up the Want of Conſent to the Day, and that is 
iu, ſor the Conſent might have been given the Day belore to kill the 
Der the next Nay, and then it would be a lawtul killing, though in 
llictneſs without the Owner's Conſent on that Day. Bur per Cur. a 
Conſent to Day ro Kill a Deer any Day tor a Month is a Conſent for 
acry Day till it be executed or revoked, which cannot be till Notice. 
Laitly, It was moved to ſtay the alſirming the Convittivn, becauſe there was 
„ Information for Perjury againſt the Witneſs on whoſe Oath it was, till 
hat were tried, Bur nevertheleſs it was confirmed. 12 Mod. 453. 
paſch. 13 W. 3. The King v. Ford. . : 
12, Exceptions to a Conviction of Dear- ſtealing, where the Fact was, Mod. 
aid to be done in Foreſta uſitata for keeping Deer, and that the Defendant 18. S. C. 
killed a Deer without Conſent of the Keeper; and inſiſted that Uſirat. and the Con- 
might be meaut of a long Time before, and there might be the Conſent viction was 
oi the Ranger; ſed non al locatur, tor the Leave of the Ranger is the W 
Leave of the Keeper, and (uſed) ſpeaks the preſent Time, as well as 
Time paſt. 1 Salk, 377. pl. 22. Mich. 1 Ann. B. R. The Queen v. 
Smith. | | 
13. In a Conviction of Deer-Stealing, it was agreed. 1ſt, That 
the Fact in the Conviction need not be laid Contra Pacem; tor mere 
Form, or Form or Formality is not required in theſe nor any other 
{ummary Proceedings, Et per Northey Attorney General, This is, not 
the King's Proſecution, (he can have no Fine) but the Proſecution of 
the Party, and this is the Memorandum of what the Juſtice had done 
in chat Matrer. 1 Salk. 378. pl. 23. Mich. 1 Ann. B. R. The King 
y, Chandler. ****V „„ | . 
14. Secondly, That inter ſuch a Day, and ſuch a Day he killed three 
Deer is good; lor it a Day certain were alleged, the Informer is nor 
tied up to that; now in theſe Cafes he is confined to give Evidence of 
7 killing within theſe Days, lo that it is more certain and better tor 
the Detendant. 1 Salk. 378. in S. C. V 
15. Thirdly, That an unlawful killing is ſuſficient, and it need not 
jet forth a Hunting, nor how the Deer was Killed. 1 Salk. 398. 
in 8. C. 1 . 8 
106. Fourthly, That ide conſideratum eff quod convictus eſt, without 
Et quod forisfaciet, is ſufficient; tor the Statute gives that in conſe— 
quence, and the judicial Part ends at che Conviction; the reſt is only 
Conſequence and Execution. 1 Salk. 398. in S. C. = 
7. Fitthly, That it the Owner of the Park dies before Execution, and nis in the 
the ConviEtion is athirmed here; his Executors ſhall have a Levari Fa- Parentheſis 
45 (|| fed viderur, it mult be upon Affidavit, and then the Matter ſug- ſeems to be 
getted cn the Roll) ſo may the Churchwardens without Suggeſtion or à Note of 
ire Facias, and ſo may the King. 1 Salk. 378. in S C. ee e 
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18. A Conviction againſt the Defendant tor killing Deer was remov- 


into this Court by Certiorari, and was quathed, becauſe it was ſaid 

"ly, that he killed Deer in Quodam Loco, where they had been 

wwally kept, and did not ſay incloſed. 2 Ld. Raym. Rep. 791i. Triu. 

IAnn. B. R. The Queen v. Meere 5 

19. It was moved to quaſh a Convidion of Deer-Stealing on 3 & 4 A Convicti- 

M. taken by a Fuflice who entered inte a Glover” s- Houſe, and on which 
n @ Deer-Skin, asked him how he came by it? the Glover ſaid, he ſaid, that 
F | RIBS 3 | ; Jennings 

F. S. ho not giotg a gcc Avirunt of himſelf was convicted. had Skins in 

5 . | 5 And 
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' i; Cuſtody, And the Court held, that the Juſtice might enter and convict the py, 
3 ay ſon that fold it; for the Statute might be eaſily evaded, if the Deer. 
1%. Stealer could diſcharge himſelf by a Sale. 1 Salk. 383. pl. 33. Trin 
were found 7 Ann. B. C. The Queen V, Jennings. | x 
in his Houſe, | | , 
iz nor ſufficient, but was quaſh'd; For his Conviction muſt be taken ſtrictly, MS, Rep. Trin. 
Ann. Jennings's Caſe. | - 
20. Upon the Statute of 3 & 4 W. & M. the Queſtion was, Whe, 25 
ther Juſtices of Peace might convid? the Offender in his Abſence, upon bis Jul? 
Default to appear after having been duly ſummoned ; and after feveral Ar. 5555 


8 5 to hat 
guments in ſeveral Terms, the Court held that they might, and the 


r. 


Conviction adjudged good. 10 Mod. 248. Irin. 13 Ann. and 341, | be Cr 
Mich. 3 Geo. and ibid. 398. Hill. 3 Geo. B. R. The Queen v. of ch 
Simpſon. : 1 5 c | | | give 

21. An Information granted againſt Two Fuftices for convicting a Pe Nick 
fon of Deer- Stealing, becauſe he had in his Cujtody Four Buck-Skins deſs 25 
ed into Leather, and made a Third Perſon give Bond for Payment of the | any 
Forfeiture; tor Buck-Skins dreſſed into Leather are not within the Sta- | 1. 9. 


tuee any more than a Man's having a Pair of Buff Breeches, They 
muſt be ſreſh raw Skins. Paſch. 2 Geo. B. R. The King v. Sadler. 
22. Convittion upon Deer-Stealing quaſhed, becauſe it did not a per 
-vhea the Deer was killed, and the Proſecution mult be within a ear. 
MS. Caſes P. 2 Geo. B. R. The King v. Dell. „„ | 
23. The Defendant was convicted upon the 3 and 4 W. and M. cap, 
10. for killing Deer in the Biſhop ot Wincheſfter's Park; Exception 
was taken to the Conviction, 1it, Becauſe it ſet forth that F. F. toad an 
Oath to ſay the Truth concerning the Premiſſes & /c Farat” exiſten dicit 
geponit & Farat, withour. ſay ing, Supra Sacrament” ſurm prædictum, 
which it was ſaid was neceffary to make what he fwore, to appear to 
be Sworn in purſuance ot the Oarh, which he took to declare the Truth 
upon the Premiſes, for it might be, that what he did Depoſe was in pur 
ſjurnce of an Oath extrajudicially admimſtred, and ſo the Uncertainty would 
prevent his being Convitted of Perjury if his Oath was falſe, but diſallowed 
per tor. Cur. and it was held, that the Words in the Conviction did fut- 
ficiently ſhew, that What he depoſed was in Purſuance of the Oath 
atorementioned, and as certain as the Entry of all Verdicts. 2dly, Be- 
caule it ſaid, that the Defendant poſt Summonitionem ei debito modo fai“ 
appeared, but did not ſet forth the Day of the Summons, nor that it was t0 | 
anſwer to that Information, both which it was faid were neceſſary; the 
firit that the Court might Judge, whether the Defendant had a rea- 
ſonable Time to prepare tor his Defence; the ſecond, that the Deten- 
dant might know what to anſwer unto ; but the Court over-ruled the 
Exception, and held, that Debiro Modo Summonit' was ſufficient, and 
that it was the Common Form, and that in this Caſe, there was no 
Ded to mention any Summons, becauſe the Defendant appeared, and 
chat it had been oſten ſo adjudged, and that his Appearance and He- 
4ence made the other Part of the Exception wholly Groundleſs. zul); 
Becaule ir /h, that Canſa Information® pred. & Information” pred. & 
Kaideuta per pred. F. & (whowas the Witneſs) audit” & plene IntelletF, 
whereby it appeared, that the Cauſe of the Intormartion &c. was heard 
and underitood by the Witneſs, but did not appear that it was heard 
Sc, vy ihe Defendant ; but the Court diſallowed this Exception, and 3 
held, that per pred... |. S. referred to Exideut' and not to Audit &c. 4 
and chat Audit' & Intellect? extended to every one that as preſent and j 
concerned, and that the ſubſequent Words, viz. that the Defendanc = 
was ſpoke to by the Juttice, it he had any Thing to ſay why he ſhould 4 
not be convictd of the Premiſſes, thewed that he was ſufficiently ac- b 
quainted with the Matter. N. B. Eyre ſaid, that it would ME an 3 
| | : eitel; 


—_— —— 


——— 


better, 


dant audit” &c. MS. Rep. Trin. 4 Geo. B. R. The King v. 
2 17 Petendants were ſeverally convicted of Deer. Stealing, up- 
a the 3 & 4 W. 3. cap. 10. TWO Exceptions were taken to bota the 
Convictions 5 Iſt Becauſe the Perſon, upon whoſe Teſtimonies the Defen- 
ſauts were convicted, appeared to be of the ſame Pariſh where the Facts were 
matted, and ſo might be intitled to Part of the Penalty, and conſequent- 
© not indifferent and credible Witneſſes. The ſecond, Becauſe the 
Ju lgment Was only, that the Defendants ſhould pay 3ol. whereas it ought 
avi been for 30 J. or Impriſoument c. but both were over-ruled per 
doc. Cur. che firſt, becauſe the Juſtice of Peace hath averred them to 
be credible W itneſſes, and it doth not appear that they were of the Poor 
che Pariſh. The ſecond, becauſe the Judgment for 30 l. is to be firſt 
iven, and that this Exception hath been before over- ruled. MS, Rep. 
dich. 5 Geo. B. R. The King v. Wiltord and Savage. 75 

25 Record of Conviction for Deer- Stealing, was enter'd without 
any judgment, as Ido forisfaciat, and therefore quaſh'd. Gibb, 124. 


- 


pl.g. Hill, 3 Geo. 2. B. R. The King v. Hawkes. 


ly 


(B) Execution, How. 


. Ia Convigtion for Deer-Stealing, the Execution ſhall be by And if the 
. Fa. Carth, 231. Paſch. 4 W. and M. in B. R. The King v. Sheriff re- 


turn Nulla 


. . . | 3 Oo, - a Capias 
againſt the Body. See 13 Car. 2. cap. 10. Ibid, 


2. I: was agreed per totam Curiam, that Deer-Stealer was not to be 
infriſcned, but upon Failure of Payment and Diſtreſs, 12 Mod. 315. 
in Cale of King v. Chaloner. - — 
z. If all the Sum were levied to a ſmall Matter, yer the Party for 
Delault thereof ſhall undergo the Corporal Punithment too, viz. the 
Pillory, and a Year's Impriſonment; per tor. Cur. 12 Mod. 330. Mich. 
II .. 3. in Caſe of the King v. Speed. 5 „ 
J. F. and the other Defendants were convicted of Deer-Stealing by 
jultices of Peace, according to the late Act of Parliament; and the 
Cudictions, being removed into B. R. by Certiorari, were there confirmed, 
And after the Confirmation, and before Execution awarded, the Perſon, 
Who was as well the Informer as the Owner of the Deer, died ; and his 
Wite being his Adminiſtratrix, ſuggeſted his Death upon the Roll, and 
that ſhe was Adminiſtratrix, and upon that ſued a Levari Facias upon 
the ſaid Convictions, confirmed as aforeſaid, to levy the Penalties; 
which were levied accordingly by the Sheriff, and diſtributed as the 
Statutè directs, It was moved, that this Execution thould be fer aſide 
iS 1tregularly obtained, 11it, Becauſe a Levari Facias does not lie. 2dly, 
Vecauſe the Execution ought not to have been ſued by the Admintitra- 
ws without a Scire Facias &c. But as to the firſt Objection, the whole 
Courr held, that a Levari Facias well lay. But they held, that this 
Execuf ion was irregular; becauſe in no Caſe where the Parties to the 
gagment are changed ought Execution to be ſued by any other with- 
Seite Facias, Whereupon Reſtitution was granted of the Money 
ered" Lord Raym. Rep. 768. Paſch. 1 Ann. B. R. The Queen v. 
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2 Lad. 5. The Detendant was convicted of Deer-Stealing, and a W. 5 
: | | A grant 

Raym Rep. was awarded to the Conſtable to levy &c. He accordingly 225 

2 EN and then came a Certiorari to remove the Conviction ; and after the N. 

gamus lies, cord removed, the Conſtable ſold the Goods, but would not part with 1þ, 


Money, or return the Warrant, And the Court held, iſt, That the 
Conſtable might well proceed in the Execution after the Certiorari 
it was begun before, and the Certiorari no more ſtays it than a Writ of | 
Error ot a Judgment in C. B. ſtays the executing of a Fieri Facia; al. 
ready begun to be executed. And in that Cale, if the Sheriff returns 
want of Buyers, C. B. may award a Venditioni ex ponas, notwith. 
itanding the Writ of Error pending. 2dly, That this Curt had nö 
Power over the Warrant, being granted before the Certiorari iflueg 
and therefore they refuſed to make a Rule upon the Conſtable to retury it 
comparing it to the Cate of a Writ of Execution delivered &c. betore . 
Writ of Error. But they ſaid, the Fuſtices mig hit fins him, if he wulf 
not return his Warrant, or deliver over the Money to the Proſecutor, 1 Salk, 
147. pl. 12. Mich. 1 Ann. B. R. The Queen v. Nath, 

6. One was convicted for Deer- Stealing, and a Warrant was directed 
to the Defendant to levy the Forſeiture by Diſtreſs, by Virtue whereof 
he diſtrained Cattle, and fold them, but before he paid the Money to the 
Proſecutor, he was informed ir was dangerous for him to ſell the Catle; 
whereupon he reſtored the Money and the Cattle, and now the Projecytyr 
moved tor a Mandamas, to compel him to pay the Money to him; but 

it was denied, though inſiſted lor him, that he could not charge the 
Defendant in an Action, without giving the Warrant in Evidence 
which he could not do, becauſe it was in the Cuſtody of the Defendant. 
It was held, that a Copy of the Warrant was good Evidence, 6 Moi, | 
83. Mich. 2 Ann, B. R. Morley v. Staker. FE 5 
2 14. Raym. 7. If the Conſtable levies the Penalty, but does not return the Warrant, he 
Rep 1189, is 7adiGable. 11 Mod. 53. pl. 30. Paſch. 4 Ann. B. R. The Queen v. Wiatr, 
F. C. and | | . | | 5 = | | 
| . Ch. J. held, that it was not neceſſary to ſet forth the Conviction in the Indictment at large, 
but only ſhortly, viz. that ſuch an One was before ſuch and ſuch Juſtices convicted Secundum 
Formam Statuti, & Superinde, a Warrant was iſſued &c. | | 


„ becan(; 


2 1.d Raym. 8, If a Man is under three ConviFions, and his Goods are ſufficient 19 
Peet, 5 anſwer two of them, the Money ſhall be paid, and he thall fand in the 
K P. per Pillory for the third; per Holt Ch. J. 11 Mod. 54. Paſch. 4 Ann. B. R. 
Cur in Cale of the Queen v. Wiatrt. 

2 Ld. Raym 9. But on one Con viction, if he wants but 25. in the Whole, the Juſtices 


5 3 cannot take it, but he muſt be impriſoned, and tand in the Pillory for it 


- 


Per Cur. Afterwards; per Holt Ch. J. in the S. C. 


5 — 


(C) Aiders and Abetters. 
Who are. 


is PON a Conviction of Deer-Stealing by Juſtices of Peace on the 
late Stature, the Queſtion was, Whether ove net preſent, but 
procuring, adviſing, and abetting, by lending his Gun, Dog Ec. vejore 
the Fad, ſhould be ſaid to be aiding and abetting therein? Holt Ch. J. 
inclined, iſt, That he was not within the Words, not being actually 
preſent at the Fact, becauſe the Statute is to be conſtrued ſtrictly, for 
that it takes away the Privilege of a better Trial viz, per _ _ 
525 e SE | ecau 
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Pecauſe it adds a larther Penalty to what was an Oltence before; He 
ſaid, there might be an Aiding and Abetting belore the Fact, viz. by 
vice &c or in the Fact, by being preſent or after the Fact, by abutting 
„ Party, ſays, See Dy. 187. Co. Ent. 56. The other Judges held, that 
Aiders in the Fact would be Principals, and then Aiders and Abettors 
would mean nothing, Quod Holt Negavit, faying, All that are pre- 
ſent may be ſaĩd to be Principals as to an Action ot Treſpaſs, but not as 
to the Penalty of this Statute; And this Diverſity is apparent in other 
Caſes; for one alding and affiſting upon the Statute ot Stabbing, ſhall 
Live his Clergy ; whereas a Principal ſhall not; fo in the Cafe where 
to went to break a Houſe, one broke it and enter'd, the other ſtood 
upon the Ladder and received the Goods; he that ſtood upon the Lad- 
der all have his Clergy, and the other ſhall not, he being a Principal. 
2 Salk. 542. pl. 1. Mich. 1 Ann. B. R. The Queen v. Nath. . 

2. Rolle and others were convicted of Deer-Stealing upon 3 and 4 7 Mod. 126. 
W., and M. cap 1o. and that Whiſtler was 2//:cite & injuſte auxilians & „ Ss 
latens pretato Rolte &c. in illicita & injuſta venatione & occaſione Arguments 
bane pred. viz. perſuadendo & incitando prafat. Rolfe to kill the ſame of the 
Deer, and lending Degs to hunt and kill, aud Horſes to carry away the ſaid Judges, and 
Dec, contra Formam Statuti ; and whether this was an Aiding and Aſ- an ve 
ſiſting within the Statute, was the Queſtion. Powell, Powys and Gould, good, but 
Inttices, held that it was ; but Holt Ch. J. contra held, That the Con- Holt, Ch. ]. 

- vidton ought to be quatl'd, tor that where a Statute makes that Felony, e contra. — | 
which was not ſo at Common Law, Aiders and Abettors, according to 9 8 
the Notion ot the Common Law, are within the Statute, though not Irgded by 
exprefied ; but where an Offence at Common Law is only made more the Court, 
penal, Atders and Abettors are not to be underitovd of ſuch as aid be- and adjudg'd 
tore and atter the Fact, bur ſuch as are preſent only; Theſe were only 8 
Acceflaries at Common Law, and are not within the Act; and cites g Holt Ch. 
1 Cro. 478. Dal. 11. 22, Poſtea in the ſame Caſe, Holt Ch. J. ſaid, he 7. that the 

| held the ſame Diverſity with this tarther, that this is to be underſtood Defendant = 
when an Ottence at Common Law 1s made more penal by a particular ah mg 
Jetcriprion of the Fact, and not under a general Denomination of the me 
Crime; as if this Statute had enacted theſe Penalties on them, as P'reſ- 2 Ld. Raym. 
pelers, as *tis done by the Statute de Malefactoribus in Parcis. 2 Salk. Rep. $42. 


542. pl. 2. Hill. 1 Ann. B. R. The Queen v. Whiſtler, | 5 5 
me1ts of the Judges, and the Conviction was confirmed by the Opinion of three Juſtices, againſt the 
Upton of Holt, Ch. J. 5 | by 


For more of Deer-Stealing in General, See the ſeveral Statutes 
b relating thereto. 


* _—_ 
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Default. Appearance. 


(A) Appearance. . 


What ſhall be ſaid an Appearance. . 


ſance, pl. 26. 


will not appear, this ts not any Appearance. * 8 9. 6. 7. b. 8. e e 
0. 38 b. 8 D. 6. 8. adjudged. Fitzh. De- 
| | CN Fault, pl. 2. 
| cites S. C. Br. Default, pl. 36. cites S. C. 
l Formedon by J. S againſt H. C. who were at Itue, and H. C. was Priſoner in B. R. and the De- 
| | 1 R . mandant 
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I the Tenant or Defendant be in Court, yet if he fays that he * Br. Conu- 
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for the Priſoner, that he was preſent, and might have appear'd, and would nor, that he ſhall not ex. 


cites S. C. rar, but to diſavow the Bailiff, 8 0. 6. 7. b. adjudged, 
"Officer of the E | JF. 
Ce ind of YE is always in Court. 8 Y. 6. 16. 
| Hertz . 4. So of a Sheriff upon his Account. 8 Y. 6. 16. 
aud of a Pri-rhe ſme Court, he cannot but appear, or {hall be condemned. 8 h. 


Court, is al- 


ence. And ſo it ſeems here, that the Defendant may avoid the Default at the Petit Cape, by his Im. 


FL 


Keb. 487 pl. 27. 8. C. 


Hob. 170 10. In an Action of Debt againſt Baron and Feme for the Recuſancy 


geb char relchalli, upon Bail filed for the Feme only, this is not good be. 
Nil capiat, Dusband, and the Baron cannot have his Privilege in this Caſe when 


430 Default. 
mandunt pray*d at the Day of the Jury, that he might be brought in, that he might not _take the $37 
vantage of the Impriſonment, becauſe he did not appear, and it was granted him, and he ag "Ag 
in by the Marſhal in Ward, and was demanded, and would not appear, and was brought to the 5 : 
and Babb. demanded of him if he would appear, who ſaid No; Babb. ſaid, Then you ſhall not have A. 
vantage to avoid your Default, and Petit Cape was awarded, and the Demandant pray'd, that al! 1 
enter d, and fo it cvas, and pray'd upon his Preſence, that the Inqueſt be taken, which was Ferie. 
for i Preſence is no Apbeatance, and by his Non- appearance, he ſhall be intended another perſon 
and after he was ſent beck to Priſon. Br. Default, pl. 33. cites J H. 6. 38. Br. Saver Defaulr 
pl. 21. cites 8. C. and $ H. 6. 16 and that the Court ſent him back, and recorded his Preſence bu: 
not his Apperrance; Bur if he had been Priſoner to the ſame Curt, his Appearance had been recorded. 
For if the Preſence of the Priſoner is always of Record in that Court to which he is Priſoner, con. 
tra it in another Court; but ſays, it ſeems reaſonable, that if he takes Advantage of the Impriſonmem 
the other ſhall ſhew, that he was preſent at the Bar, and might have appear'd, and would not. And 
Ibid cites the Opinion of Martin, in Aſſiſe 8 H. 6. 8. at the End, that by this Special Entry made 


cuſe his Default after by Impriſonment. Fitzh. Default, pl. 1. cites S. C. 


Br. Default, 2. As in an Aſſiſe, the Tenant makes Default, and one appears for 
e“. gte, him as his Bailiff, and the Tenant comes and diſavows him ag his 


Deſire, Bailiff, this is not any Appearance ; for he does not come to ap 


The Pre 3. Ik a Pan brings an Action againſt an * Officer of a Court, he 
fence of an ounht of Meceſſity to anfwer, otherwiſe he ſhall be condemned; for 


iis leccunt, F. So If an Action be brought againft a Man that is a Priſoner in 


Joner to this 
6. ; I 0. 

Way of Re. 5 | : ; | | | 

cord, and uon Bill brought againſt any of them, he ought without Force to anſwer, or he ſball be condemm i, 
but a Man at large, may choſe to appear, or to make a- Default; but in this Gaſe the Defendant bad 
Hlection; for be was not a Priſoner to this Court, but to another Court, Quod Nota, a very good Differ. 


riſonment. Br. Default, pl. 33. cites 7 H. 6. 38. and 8 H. 6. 16,——Br. Saver Default, pl. 21. cites 


„Sid. 154, 135. pl. 8. Paſch 15 Car. 2. B. R. The King v. Paget. S. P. and that he ſhall not ap- 


pear by Attorney, nor ſhall any Proceſs iſſue againſt him, but that upon reading the Information (as 


the Cate there was] againſt him, the Court will give Judgment againſt him; And Twiſden, J. cited 
the Book of 5 H. 6. 38. b. where ſuch Proceedings ſeem to be againſt an Attorney of C. B.— 


- 


: - PEN is otherwiſe of him that is a Priſoner in another Court. 
7. Ik a Pan comes in by Cepi Corpus to two Writs, and to three 
other Writs he hath Day by Diſtreſs, he ought to anſwer to thoſe to 
JI P 
8. So he onght alſo to anſwer to thoſe in which he hath Day by Di- 
ſtreſs, for he is in Ward by the Return of Cept Corpus, 12 0. 6. 2 
9. Bur it upon the Caplas the Sheriff had returned Non eſt inven- 
tus, and he had come in gratis, he might have anſwered to the Writ 
out of which the Captas iſſued, and not have anſwered to the reſt, 


16 1). 6.-2 | 


pl! s > ©: of the Feme, the Baron cannot appear by Superſedeas only; for 
either both ought to appear, or both be out- lawed. Hobert'8 Reports 

| 24. Loveaen's Cale, reſolved per Curtam. — 
Nye * IL. Ik an Action he brought againſt an Attorney de B. R. and his 
$12.5 Wite, and he declares againſt the Baron, being an Attorney of the 
S Cad. Court, in proper ]erſon, and againſt the Feme in Cuſtodia PA. i 


the Plaorif caule Bail cannot be filed only for the Feme, without Bail for the 


. Zilla o Fo * 2 5 £ 5 ? 
becante his the Action is brought agianſt him and his Wife. Trin. 1650. between 
Declaration, | : | 5 OX | | Marth 


GE Dult. 431 
7-1150cire aud Eq, adjudged, this being moved in Arreſt of Judg i vs good 
nent. Mich. 23 Car. B. adjudged accordingly for an Attorney in ug, 
Bank, between Smith and Smith. 5 

2. In Mortdanceſtor in Middlelex the Tenant aus efſoigned and after 

made Default by which Bacon awarded a Reſummons againſt the Tenant 

where the Demandant intended to have the Aſſiſe by Default, which 

| the Tenant made after the Eiloign ; But nota, that Eſſoign is not any 
Apgearance, and ſo Nota Bene, Br. Mordanceſtor, pl. 18. cites 8 

10 Aſjiſe the Lord of D. demanded Connſance, and the Tenant ſaid, 

ati is out of his Franchiſe, and fo to 1/ſue ; and when the Afiſe came 

ready 10 paſs upon this Iſue, the Tenant was demanded and appeared by Baie 

If, and no Appearance by Award; for it is againſt a Stranger to the 

Ailiſe; tor he may appear and plead againſt che Plaintiff in the Aſſiſe by 

Bailiff, but not againſt a Stranger as here, and ſo a good Appearance 

ęanſi the Plaintiff, and Default againſt the Lord, Quod Nota. Br. 

Jetault. pl. 102. cites 28. All. 13. EE : | 


P 


14. In Precipe quod reddat, the Tenant as to Parcel pleaded Non- 
1-nyrz and ſo to Iſſue &c. and to the reſt vouched, and Proceſs ſued till the 
| Squatur, which was not returned ; and as to the Parcel the Tenant caſt Ej- 
ſug, 'Thirn ſaid, the Etfoign does not lie; tor he ought to appear 
upon the Iilue; for the Piſtreſs is returned againſt the Jury, and he can- 
act appear and be efſoign'd all at one and the ſame Day upon one entire Origi- 
nal, which is not by jeveral Praecipes, by which he made Default. Br. 
Detaulr, pl. 100. cites 11 H. 4 8. | 1 > 
15. A Nan cannot appear as Tenant and make Default as Tenant all at 
ene c the ſame Day; but he may apperr as Tenant and make Default as 
Veuchee all at one and the ſame Day, as it is laid ellewhere ; tor he may 
elloign as Vouchee. Br. Default, pl. 83. cites 11 H. 4. 82. 5 
16. When Eſſoign is caſt for the Tenant by one Roll, and Appearance en- 
tered in another Roll at the ſame Day, the Appearance ſhall defeat the 
Elloign, Quod Nota. Br. Default, pl. 43 cites 4 H. 6. 6. 
17. A Man may appear and be by Protection all at one and the ſame Br. Protec- 
Day in diverſe Reipetis, Quod Nota bene. Br. Detaulr, pl. 40. cites ys 228 
01 6-0. - V | EL . 5 
18. In Action Perſonal if the Defendant does not appear at the Return 5 
of the Original the Entry of the Filizer is, Et quod guerens obtulit ſe to 
Die againſt the Defendant, It ipſe non venit ideo capiatur &c. and fo at 
the Alias Cape, and other Proceſs, and yet by the beſt Opinion his is 
"0 Appearance of the Plaintiff to conclude him to deny but that this is his 
Suit, Br. Detaulr, pl. 50. cites 2) H. 6. 23. „„ 
iq. When the Defendant in Action Perſonal makes Default at the Ori- 
ginal by which it is entered, ©uod querens obtulit ſe to Die againſt the 
Detendant, and has Capias, and ſo at the ſecond Appearance, this is not 
properly an Appearance of the Plaintiff to the Suit, and then without Ap- 
pearance it cannot be ſaid his Suit. Br. Eſtoppel, pl. 105. cites 37 H. 6. 
„ . | 5 On 
20. The Abbot of C. brought Aſſiſe againſt F. S. and had NMiſi Prius 
againlt him the ſame Day in Action Perſonal, and the Defendant appeared 
in Perſon to the Aſſiſe and caſt Pretettion” Quia moratur to the Miſi Prius, 
and did not appear to it and yet good; tor in diverſe Actions a Man may 
- nonſuited and may appear all at one and the ſame Day. Br. Detaulr pl. 
. Cites 5 E. 4. 3. „ | „ 5 8 
21. Bae NY any Proceſs the Defendant does appear, although 
the Day of Appearance be not lawful, yet he thall be put to anſwer. 2 
Le. 4. in Savacre's Caſe. cites 9 E. 4. 18. where there are many Caſes 
to the ſame Purpoſe, ES : 


23. The 


Ll 


Curt is holdem, or the Juſtices do not come &. he ought to have an Appearance recorded, and it the 
other Party pleide, Nal tie! Record, the Defendant mult have the Record ready at his Peril; For 


. pl. 7. Anno 4 Eliz. 
Prochone.  Juitices thought he might, but upon a Precedent ſhewed, 18 Eliz. in 


it, bur the novo ſhall iffue our againſt him. Cro. E. 118. pl. 4. Mich. 30 & 31 


ing the Husband's Appearance. And Antrobus, one of the Attorneys of the Court, ſaid, that it was 


Court could himſelt alone, but was not ſuffered ſo to do, but was compelled to put 


432 Default Appearance. 
22. The Abbot of St. A. entered into Account in the a 
Bailiſt, and pending the Account L. brought Bill of Debt of 207 8 
him upon Obligation, and prayed that he ſhould anſwer, Cares) Fs 
he has not yer appeared, Urſew ick Ch. B. ſaid, he has appeared by 54% 
which is his own Appearance, and during his Account he ou ul, 
ſwer. Quod Nota. Br. Bille, pl. 12. cites 15 E. 4. 25. 
23. In Debr the Appearance of the Defendant was recorded far 4 FA 
Tcrm, except pro Juratoribus ; Brooke ſays, it ſeems that this jh,j1 
ſerve in another Action purchaſed by another. Br. Detaulr pl 15 
Ces 2112 239- TY OO 
He cu 24. A. is bound in a Recognizance to appear in C. B. at ſuch a Da 
Head Prove and A. is there that Day; it was moved, that though his Appearinc. i”? 
Patet'de Re- 55 | 7 lp Cu Appearance be 
not recorded, yet he ſhall have Averment, and it thall be tried per Pais 
P 


— —D——— * 


— . 


ght to an- 


cordo; For : h | | 
though he but this was denied by Bryknell, and Coningsby J. but it was (jg 
appears, yet that it A. will aver, that he himſelf was impriſoned, he fhall have : 
th 0 Writ directed to the Gaoler to know the Truth thereof, Keil w. 165 
F BK am. EG. at 


not enter'd 

of Record, | | | : 45 
he forfeits his Obligation, and he ought to conclude ſo, otherwiſe the Plaintiff cannot have A 
Antwer thereto, to ſay, Nui nel Record; and of that Opinion was all the Court. Cro. E. 466. pl. L Col 
Hill. zs Eliz. 6 R. Corbet v Cook. Le go. pl. 114. Mich. 20 & zo Eli: Cg. Bren a 


ot 4 
3 


v. Shepherd, per Anderſon, Ch. . 1t A. is bound to appear in B. R. ſuch a' Day, and A. v6; 10 in 


7 


the Day to the ſame Court, but n Proceſs is returned, he may prav one of the Chief Clerks of the Court 
to take a Note of his A NPRearance and the Prochonotary ſaid, that they have ſuch a certain Form of 
Entry of ſuch Appearance in ſuch Caſes; And the fame Law eis, where at the Day of Abpearance 50 


fall 
9 


4 


it 


| oo B. in whtoh this \ction Was brought, cannot write to the Juſtices of B. R. to certify a Record Mi 
hither But per Dyer, in Debt or Treſpaſs ag.tinſt Baron and Feme, and at the Cubias the Bare 


114 : 
: 
pe 
{| 


* 


op 


appear'd gratis, he ſhall have Idem Dies, and the Proceſs ſh:1i Iffue againſt the Feme; Zut where 
the Paron appears at the Day of the Exigent rerurn'd, and the Feme is return'd waiv'd, the Baron hill 
go Fine Die, and Capias Utlagatum ſhall iſſue againſt the Wife; Quod Leonard conceſſit. Dil. 38. 


, 


( 


4 Debt againſt Husband and Wife Executrix of her former Husband, 
130. pl. 189. the H:5h21d appeared upon the Exigent, and would have put in a Superſedeas 
S. C. The for h1z/elf alone, without Appearance for the Wife, which ar firit the 


1 


taries ſaid, 


that the One Sommer's Caſe, who would have put in ſuch Superſedeas tor 


nor prevent in Appearance, Attorney and Superſedeas tor his Wile alſo; where- 
5 going upon all the ſ uſtices held now accordingly ; otherwiſe an Exigent De- 
Court, who Eliz. B. R. Bilford v. Fox. 


thought it a . „„ „ $7 
dangerous Practice, at laſt adviſed thereof, and order'd the Superſedeas to be ſtay'd, without record- 


the Cale of the Lady Malory and her Husband, in which the Husband brought Superſedeas, and it 
was not allow'd, bur Proceſs con:inued until Outlawry, „ 8 


26. W. A. Priſoner in the Fleet, was brought to C. B. Bar by Habeas 
Corpus, to the Intent to have him appear to an Original in Debt brought 
againſt him; and being demanded by Goldesburgh Clark, whether he 
were the fame Party againſt whom the Original was brought, confeſſed 
it, but denied to appear to the Action; the whole Court ſaid, this was no 
Appearance, whereby he was remanded to the Fleet; And the Plaintiff 
proceeded to the Outlawry againſt him. Goldsb. 118. Hill. 43 Eliz. 


Aſcough's Caſe. . | 
27. Condition tor Appearance is not ſaved by removing the Recognizance 
vy Certiorari. Velv. 207. Trin. 9 Jac B. K. Roſs v. Pie. 
28. In an Action of Debt upon a Band, being entred into 70 the Sheriff, 
jor the Appearance of another here in Court, at a Day certain, at oy 
| . —.— Day 
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Dathe Party did not appear, but two Days after he did appear; Wwhere- 
up nit being moved for the Party to have this Appearance now allow- 
ed ol, and fo to have a Diſcharge of his Bond, the Court held clearly, 
that this Appearance, though ater the Day, is to be allowed for a good 
Appearaice, and to be a ſufficient Diſcharge of the Bond, for that the 
whole Term is but as one Day in Law; and ſo was allowed of by the 
Court, and the Appearance was recorded, and the Bond diſcharged. 
2 Bulit. 255. Mich. 12 Jac. Daly v. Fryar. 
29. Appearance in he King's Bench, is, the Defendant's ling either 
of Common Bail or ſpecial Bail, if the Action be by Bill; but if it be by 
Original, then the Appearance muſt be c, rhe Philazer of the County 
where the Arreſt was. Hut if the Appearance be i the Common Pleas, 
then it muſt be enter'd with the Philazer there; But if it be by Bili 
(which in ſome few Caſes it is) it mutt then be enter'd with the Prot ho- 
iet. . R. 33. 5 : 5 | i | | | 
zo. There can be mo Appearance in B. R. but either by ſpecial or Com- 
men Bail; tor it is the putting in of Bail, that attaches the Cauſe in 
Court. ) May, ie , d „ f RR TT, 
31. Giving Bail to appear thall be taken as an Appearance, fo that % Cy. 
in ſuch Caſe, judgment being enter'd by Nihil Dicit, inſtead of De- mon Hail, 
faltam Fecit, is Erroneous. Per Twiſden, J. Sid. 32. Hill. 12 & han Appear- 
13 Car. 2. B. R. Burgeſs v. Pierce. %%% bade x 
32. It is a general Rule that were a Detendant appears vo/untarily p R. 85. 
it jhall be of no Force, unleſs the Plaintiff ſues out his Latitat, or Bill of  _ 
Midaletex, and within a Fortnight. Cumb. 244. Paſch. 6 W. & M. 
u 5 | 5 %%ͤß“́ ?r! 
Zz. The Filing a Writ of Habeas Corpus is not an Appearance, but a 
Pricegendo may go notwithſtanding; but if Bail, either Common or 
Special, be put in, then no Procedendo to go. Per Holt Ch. J. 12 
Mod. 215. Mich. 10 W. 4. B. R. Anon. 5 5 
24, An Appearance to an Indlictment differs from Appearance in a Civil 
(lien, where if there is once an Appearance, it is an Appearance 10 
te End of the Hud of the Suit ; but an Appearance to an Indifment, is 
of Courſe but of that Term, and then if it be not proſecuted, then the 
Detendant is our of Court the next Term, and may be cutlawed, and 
the OCütlawry is a Conviction while it ſtands unreverſed. 12 Mod. 445. 

Patch. 13 W. 3. B R. The King v. Foſter, ET 
35. It before a Writ be taken out, an Attorney promiſes to appear to 
it, and after it is taken out and ſhewed to him he ought to appear, but 
it is no actual Appearance, but if ſuch Undertaking be after Writ taken 
out it is an Appearanee. Per Holt Ch. J. 6. Mod. 42. Mich. 2 Ann. 
VVV 8 . V 
36. The Defendant, being a Fuftice of Peace, was found Guilty upon 
an Information for maliciouſly convitting and impriſoning the Proſecutor - 
lor ſelling Ale without a Licence, without ever ſummoning him, or ad- 
ming hun to make any Defence; and it was moved that till the Court 
ſhould give Judgment upon him, his perſonal Appearance might be diſ- 
pen/ed with, on a Clerk in Court undertaking to appear fer him, and this 
Was luliſted upon as a Motion of Courſe, which was never denied in 
any Caſe, where the Puniſhment will probably be only pecuniary, and 
not Corporal. But this was oppoſed, unleſs the Deſendant would 
make an Aſſidavit of Sickneſs, or other reaſonable Excuſe ; the Court 
were clearly of the ſame Opinion, and ſaid it was by no Means a Mo- 
non of Courſe, but merely of Favour and Diſcretionary; that the 

Court has a Right to demand his Appearance, and whatever the Punjſh- 
Ment may happen to be, his Publick and Perſonal Attendance in Court 
Fart of it; it was moved again at another Day, but denied very 
irorgly by the whole Court Atterwards the Defendant appeared in 
Perſon, and was fined 300 I. Paſch. 11 Geo. 2 B. R. The King v. 
Har w cod, i 5 8 8 (A. 2) Where 


U 


HDefault. Appearance. 


(A. 2) Where, upon Coming into Court for another 
Purpoſe, one ſhall be obliged to Anſwer in the Cauſe 


in Court. 


4; E who came by Capias Utlagatum, was compell'd to anſwer to an 
other's Exigent, which was at another Suit, at the Prayer of the 
Plaintiff in the other Suit. Br. Reſponder. pl. 61. cites 38 E. z. 25, 
2, One was Prayee in Aid as a Man who was within Ape, and ua, 
made to come to be view'd, and was adjudged of full Age, and was not 
awarded to anſwer, bur Proceſs was made againſt him to anſwer, he. 
cauſe he did not come to anſwer, but to be view'd ; and contra in the 
Time of R. 2. and that he who is within Age, and Prayee in Aid, and 
awarded of full Age, ſhall anſwer preſently. Br. Reſponder. pl 8, 
8 cites 2 H. 4. 6. 5 8 | 
S P. Per 3. Contra of Vouchee, for he has no Day in Court to anſwer, and 
Vamp. Br. Concord? of the Vouchee 14 H. 6. For the Vouchee ought to 
CY 1 be view'd in Court, and all the Anſwer lies in the Month of the Tenant, 
H. 6 19, 20, againſt whom &c. as appears 31 E. 3. and P. 21 E. 3. in Cui in Vim, 
— P.--.- Tb: . 1 ä 
Br. Reſpon- ” VVV „ 8 5 
der, pl. 25. cites 14 H. 6. For he comes for other Purpoſe. — So Infant who comes in Pracie 
| Quod Reddat to be viewed, ſhall not be compelled to anſwer to the Action or Voucher. Br, Reſpan. 
der, pl. 58. cites 45 E. 3. 5 „ | | 15 | = 


55 (B) II hat ſhall be ſaid an Appearance. 
e,, In Cuſtodia Mareſchalli. 


Cro. E 655. 1. ThE RE ſhall never be a Declaration againſt a Yan in Cu. 
1255 F 1 ſtodia Marelchalli, but where there is a Committitur made of | 
day, the Party, or Bail put in for him. Pal. 40 El. B. N. in Hollands 
— Roll! Cale, by Popham. | : Exe Ns 
„ Rep, 1 
pl. 18. Trin. 13 Jac. S. P. | 1 
Cro. E. 605. 2. Upon an Appeal, if the Sheriff returns Cepi Corpus, the Plaintiff 
pl. 4; 1 oat bas ak the r in Cuſtodid Mareſchalli, without 
declaring Againſt him upon the Original, upon which the Cepi Corpus 
is returned; for there is no Reaſon to commit the Defendant to 
- Priſon, when he is ready to anſwer the Writ upon which he was 
taken. Paſch. 40 El. B. R. Holland's Cale adjudged. | | 
3. A Declaration was delivered to one ia Cuſtodia Mareſchalli, who im- 
mediately remov'd himſelf to the Fleet. All the Juſtices held, that the 
Party may proceed againſt him upon the Declaration; and after Judg- 
ment ſeem'd that he may remove him into B. R. again by Habeas Cor- 


pus. Sid. 100. pl. 3. Hill. 14 and 15 Car. 2. B. R. a Nota. 


(B. 2) Notice 


— —— — 


—— 
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(B. 2) Notice of Appearance. How. Good. 


Queſt ion aroſe upon the late Act of Parliament, touching No- 
| tice to be given upon the Copy of Proceſs, Whether the ay to 
l expreſſed in the Notice nut be the Eſſoin- Day, or the Appearance-Day 
ln this Caſe Notice was given for the Appearance-Day, which the 
Court held to be good. This Motion was after Judgment; but the 
Merits not having been tried, a Rule was made to thew Cauſe why the 
judgment ſhould not be ſet aſide upon Payment of Coſts, but no Cauſe 

was ever ſhewn. Notes in C. B. 202. Palch. 6 G. 2. Alſop v. Bagott. 

2. A Queſtion did ariſe, Whether the Day to be inſerted in the Englith 
Notice to appear upon Proceſs purſuant to the late Act of Parliament, 
ſculd be the Eſſoin- Day of the Return, or the ,Onarto die poſt. Court 
held, that it muſt be the Efloin-Day, which in this Court is the Return- 
| Day, and not the Quarto die poſt, which is only a Day of Grace. Notes 

in C. B. 204. Trin. 6. and q Geo. 2. Alſop v. Nichols; cites Dyer 269. 
pl. 21. Co. Litt. 135. Finch 42). Carth. 172. Sid. 229. Salk. 626. 
pl. 8. Harvey and Broad, pl. 9. Davis and Salter. ” 

3. Upon hearing Counſel on both Sides, and after taking Time to 
confider, the Court were of Opinion, that a Notice to appear on Monday 
January 21, as the Return- Day of Offal Hill. was bad; it ought to 
have been to appear on the 2oth, which, although ir be Sunday, is the 
he Day of the Return. Notes in C. B. 206, Hill. ) G. 2. Green v. 
Tan 7 Fo, | 


— 


(c) no are demandable. 


„Jan Attorney of the Common-Pleas ſues an Action there, he Firzh. Jour. 
4 ſhall not be demanded, becauſe he is ſuppoſed always preſent 1 
aving the Court. 20 P. 6. 44. bd. e 

| The | | OD a | Brown and 
Newton, though Newton before held e contra. 


2. An Information was exhibited again/# the Cuſtos Brevium of B. R. 
or Abuſes and Miſdemeanors committed in his Office. He at firſt re- 
ue to appear in Perſon, bur offered to appear by Attorney ; but the 
Court were of Opinion, that he cannot appear by Attorney, in as much as 

© was an Officer of the Courr, and preſumed to be always preſent. Sid. 
134. Paſch. 15 Car. 2. B. R. The King v. Pager. 


— 


(D) At what Time the Parties are demandabli. 


. IN an Action of Debt, after a Demurrer upon the Plea in Bar, the Firzh. jour. 
Plaintiff is demandable. 20 P. 6. 44. b. Ow | 33 cites 
After Demurrer joined, if the Court gives a Day over, the Plaintiff or Demandant is demmdabiſe ar 
"nar Day, and therefore may be Nonſuit. Co, Litt. 139. b. (o) and in Marg. cites 9 H. 5. 5. and 
2. Nonſuit 34. | | 
2. It 


| 
| : 


Br. Journes, 4. In Formedon the Tenant may appear at the firſt Day, and ma 


Brief, pl. 7/6 firſt Day and the fourth Day, and tor this it ſhall not abate. Br 


S. C 


* 4h 4s hes 2 
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1 2. Tf the Biſhop certifies a Man to be a Baſtard or haller, yy i 
not demandable, but Judgment ſhall be given. 20H, 6. wy | 
3. Where the Second Deliverance is not ſerved, the Detendant that] nor 


compel the Plaintiff ro count againſt him, though he has Day by th 
Roll. Br. Jours, pl. 25. cites 21 E. 3. 43. = 


y abate 
Veltoerg 
Jours, 


AB _ this Writ, and a New Writ may be brought bearing Date meſye 


* 
& 


291 cites pl. 33. cires 24 E. 3. 24. | 
S. C F. The Tenant is not bound to appear at the firſt Day unleſs in Nui of 
Right after the Miſe joined, Br. Journes, pl. 17 cites 24 E. 3 24 
6. In Debt againſt Executors, they were at Iſſue, and the Court 1 
and were going to their Houſes after the Inqueſt charged and ſent trpethee 
and alter they were warned that the Inqueſt was read; to give their Je, gig. 
by which they came back and would not demand the Plaintiff, becauſe the 
Court was riſen; but took their Verdict in Eaſe oi the Juiy, ſo that they | 
might take Meat and Drink and go to Bed, We found for the Defen- 
dant, and the Fuſtices charged them to remain together at their Faſe, aud 
to come back rhe next Day, when the Court is fitting, and give their 
Verdict again, Quod Nota, and then the Plaintiff ſhall be demanded, and | 
may be nonſuited, Br. Verdict pl. 9. cites 2 H. 4. 21. 22. | 


g os Jour. J. In Formedon the Demandant is dewandable the firft Day, and it he 


tes does not come, and no Efloign be caſt tor him, the Default ball be re. 

corded the firſt Day, and Judgment thall be given upon this che fourth 
Pay after. Br. Default, pl. 23. eites 12 H. 4. per Henk 

8. Bui the Tenant has no Occaſton to appear before the fourth Day, and 


8. . 


the Eutry is Obrulic fe quarto Die &c. Ibid. 8 

9. In Account the Plaintiff ſhall ot be demanded to be nonſuited at 
the fit Day, nor till the fourth Day, Per Hank clearly. Br. Jours, 
pl. 63. eites 14 H. 4.19. . 


e in 10. Contra in Writ of Right, es appears elſewhere. Ibid, 
'x4it ot | ENS | 


Right at the firſt Day, is peremptory. Br. Jours, pl. 86. cites F itzh. Droit 27. 


Br. Jours 11. In Aſſſe, if Day is given to the Parties by Adjornment to Weſt- | 
pl. A cites ninſter 15 Paſchæ, the Parties ſhall not be demanded till he 4th Day, | 
Br., Demand, pl. 12. cites 1 H. 6. 44 --- „„ 

12. But where Day is given Die Lung, or Die Martis &c. they ſhall 
be demanded the very Day, quod Nota. Ibid. : 


Where the 13. Where a Man imparles to no Day certain, there his Appearance is 


joy benny of Record at every Day all the Term, ſo that he cannot be nonſuited in 
1118 ee this Term; and ſo ſee that there is no Diverſity where he imparles the 


ought always ſame Day, whether he imparles to No Day certain, and whether he im- 


to attend the parles to any Day certain, be it in this Term, or in another Term; tor 


Coy me where any Day certain is given, he is demandable, contra where no Das 
are demanda- | | 


| blo of the certain is given, Br. Departure in Deſpite, pl. 1. 3 H. 6. 14. 


Pleaſure of _ 5 RT er 8 „„ 
the Court; But it is otherwiſe where the Imparlance is to à certain Day; For in ſuch Caſe the Pa dies 
are not demandable till the Day. Jenk. 81. pl. 58. ad finem. 5 


14. In Writ of Right the Party is demandable at the firſt Day, and 
Eſſoign lies at the firſt Day, therefore the Sheriff cannot ſerve the WII 
after it; but the Fourth Day is for Appearance, and this by the Curtely 
of the Law; Per Priſot; but the Entry is Quod querens obtulit ſe 470 | 
Die againſt the Defendant, Et ipſe non Venit. Br. Jcurs, pl. 7- cites 
NY 1 Lakon, he who is bound to appear, his Appearance ball not 

be recorded nor accepted till the Fourth Day &c. Ibic. 
16. Audita Onerela upon a Releaſe made after Fudgment in 7 reſpaſs, 


and Ve. Fa. iſſued againſt him who releaſed, and the Sheriff” did not r * 


and 


ed at 
ours, 


Default. Appearance. 437 


7 


RR 


tie Writ, and the Defendant prayed that the Plaintiff be demanded, Et 
nen allocatur; becauſe the Writ is not returned ſerved notwithitand- 
ug he has Day in Court. Br. Jours, pl. 51. cites 6 E. 4. 9. 

, Ar the Grand Cape, or Petit Cape returned, the Tenant is deman- 
dable, Per tot. Cur. and becauſe he Was not demanded Tenant he 
brought WIrit ot Error thereot upon the Recovery by Default. Br. De- 
mand, pl. pl. 11. cites 21 H. 1.31. 3 5 | 

18. At Common Law upon every Continuance, or Day given over See tit Non- 
belore judgment, the Plaintiff might have been nonſuited, and there- 1 
{ore Cefore 1 he Stat. 2 f 4 Leap. J.] after Verdi given, if the Court gave ela ) per 
3 Day to be adviſed, the Plaintiff was demandable at that Day, and theres 
(ve might have been nonſuit which is now remedied by the Statute. 


Co. Litt. 139. b. 5 | 
ig. The Difference as to the Demand is thus, (viz. ) that the Defen- 
ait er Tenant is not demandable, but upon the Ouarto Die Poſt, but the 
l untiſf may be demanded Primo Die Placiti, and tor Non- Appearance 
may be Nonſuited. Per Holt Ch. J. Carth. 173. Hill. 2 & 3 W. & M. 
in B. R. in Caſe of Clobery v. The Biſhop of Exon. 
20. Where Apperance of Bail is not put in according to the Paper Act 
in Eight Days we muſt examine the Matter in Court and make a Re- 
ord ard give Judgment ; It is a Queſtion, Whether Bail mutt be filed 
within Eight Days alter the Writ returned, or after it is returnable; 
per Holt Cumb. 326. Trin. 7 W. 3. B. R. Smith v. Butler and 
21. An Order was made in Chancery that the Defendant ſhould appear 
Gratis it the Hearing; this implies that he ſhould nor pray Day over. 


"Fer Lord C. King. 2 Wmss Rep. 368. Trin. 1726. Jervoiſe v. 


CCarrol.. 


(D. 2) Plaintiff Demandable. 
: In what Caſes. 


i. Man was out-law'd by Name of J. S. Husbandman, and came by Ca- S. C. Br. 
pias Utlagatum, and ſaid, thai at the Day of the Writ purchasd wag e Facias, 
ic was Hoſtler, and not Husbandman, by which Scire Facias iſſued dsl 
a.antt the Plaintiff, who came and maintain'd the Writ, and they were and if ch 
at tue, and per Cur. the Plaintiff is not demandable; for his Suit is Iſſue be 
determin'd by the Out-lawry, and he cannot be nonſuited, nor can he found for 
declare upon the Original; Contra in Scire Facias upon Charter ot Par— e 
don alter Out-lawry; tor there the Original is reviv'd, and he may de- ſhall be 
clare, and the other ſhall anſwer, and there the Plaintiff may recover, done but to 


or be barr'd, as the litue is found. Br. Demand, pl. 55. cites 21 H. ard the 


Defendant 
to the Fleet; 
= | ES 5 i and it found 
againſt him, then the Award ſhall be, that the Plaintiff take nothing by his Writ. 


0. 50. 


2. In Debt, they were at Iſſue upon Specialty non e Factum, and Fury Br. Enqueſt, 


Urged, and upon this the Defendant confeſſed the Deed, and thewed pl. 44 cites 


Water in Conſcience of Damages; by which the Inqueſt was charged * © 
upon the Damages and Coſts, and came back; and therefore at this 
Day the Plaintiti thall not be demanded ; for he thall not be nonſuited; 
ion becauſe he has confeſs'd the Iſſue, therefore the Jury is now only an 
get of Office, at which there ſhall not be any Party demanded. Br. 
JÞurs, pl. 55. cites 16 E. 4. 1. 5 

TT CE) £0-: 


Defau It 


Apperrance. 


See tit. Con- 


tinuance 
(5) pl. 2. 
S. C. and the 
Notes there. 


(E) To what Appearance. 
[At what Time the Parties may appear and plead, in 
Reſpect of the Action. | 

L. ] JN Replevin, if the Proceſs continues till a Pluries iſſues ont of 

A Chancery, and the Sheriff thereupon recuros il Bank, chat the 
Detendant claims Property, though by this Mrit no Oay is erpreſsly 
given to the Parties, but to the Sheriff only, to excuſe his Coy: 
tempt for not ſerving the Proceſs before, yet upon the Rerwin of 
this Writ, the Parties may appear and plead, ſcilicet, the Plaintiff 
may declare, and the Oefendant plead thereto ; and this will not be 
erroneous, tor there is no other Writ to be ſued after this Wrir, and 
therefore if the Parties cannot plead thereto, they would be at great 


Piyulſchiek. Trin. 33 El. B. R. between awe and Ludlow, adjudged, 


2. So ik this Cale, if rhe Pluries be returned Tres Michaelis, and 


5 nothing is done in Term, nor till Eatter after, yet at this Term the 
Parties may appear and plead if thep will, Trin. 38 El. B. B. be⸗ 
tween Gawen and Ludlow, ddjudged. 55 VF 


— * — 


(E 2) Appearance. Aided by it; What. | Defects 
| +... in Meſne Proceſs Ne. . 


Y 


1 AST in Suſſex, the Proceſs was continued in Eſſex, and be- 


cauſe it was well continued by the Record, and now the 
Defendant is ready in Court, the Proceſs was awarded good. Br. 
Diſcontinuance de Proceſs, pl. 15. cites 38 E. 3. 20. nes 
2. In a baſe Court the Summons was ita quod ſit coram Seffatoribus and 


in the Roll this Word (coram) was wanting, and the Tenant appeared 


and pleaded, and loſt, and tor this Cauſe brought of Falſe Judgment, 


Et non allocotur ; for when he appears by the Summons he thall not 


take Advantage to ſay he was not well ſummoned. Br. Summons, pl. 


22. Cites 46. E. 3. 40. 


3. Jo if he be eſſoigned ; for all this affirms the Summons. Ibid. 
4. Executors ſued Execution of Damages recovered by their Teſtator, the 


Defendant alleged Acquittance of the Teftator, and Writ ifſued again/# the 


Fxecutors to anſiver to it returnable Oct. Hill. and the Sheriff returned 
that he warned them, and they did not come, by which the Detendant 
went quit. Br. Peremptory, pl. 64 cites 47 E. 3. 4. | 

. It a Man comes by one Writ, where he ought to come by another, 


vet he ſhall anſwer. Br. Reſponder, pl. 12. cites 12 H. 4. Per 


Br. Proceis 
pl 47. cites 
Dn OB 


Hank. a: IS 

6. Otlare Impedit againſt a Patron and Incumbent, who appeared at the 
Diſftr:/5, and ſaid, that the Pone is not ſerved againſt the Incumbent, and 
prayed new Pone, Et non Allocatur, but were awarded to anſwer be- 
cauſe they appear'd ; and fo it ſeems that a Miſcontinuance of Proceſs is not 
material where the Parties appear, fo that judgment is upon their Plea, 
or at Appearance, and not upon their Default. But other wiſe it ſeems of | 

CARE _ 7 


ANA. cn „* — 
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— 


_—C 


Di/continuance of Proceſs. Br. Difcontinuance de Proceſs, pl. 14. cites 9 
H. 5. 3. and ſays that fo it ſeems Br. Ibid. pl. 1. which cites 3 H. 6.3. 

7. Default after Inparlance in Action Real or Perſonal on the Part 4 
the Defendant, Tenant, or Vouchee, is peremptory, and in the one Caſe 
the Plaintiff thall recover his Debt and Damages, and in the other, the 
Demandant ſhall recover Siu of the Land, without Petit Cape being 
awarded, quod nota, Br. Peremptory, pl. 27. cites 38 H. 6. 33 & 39. 
H. 16. 1). | 7 1 
a e Facias out of a Fine was returned Tarde, and the Plaintiff And where 
brought other Scire Facias returnable 15 Mich. which was not a Com- „ ** uſed to 
„aon Day, but too late; and per Moile and Chocke, when the Party Days . 
appears this is no matter. Br. Jours, pl. 36. cites 9 K. 4. 18. tween the 
8 | | Teſte ane 
the Return, yet, if he has only 11 Days, if he appears it is good, and he ſhall be compelled to an- 
ſuer; and fo it was by Award; Quod Nota. Ibid. | | | 


Where / Proceſs is awarded, and the Tenant appears, he ſhall be compell'd to anſwer, per Need- 
ham. Br. Proceſs, pl. 81. cits 9 E 4. 18. | | 
And per Danby and others, upon ill Day awarded, and he appears, he ſhall anſwer, Ibid. 


9. Note, per Moile, if the Proceſs be miſcontinued, yet if the Party 
appears he ſhall anſwer. Br. Reſponder, pl. 47. cites 9 E. 4. 18. ; 
10, And in Aſſiſe it the Tenant be not attached Fifteen Days before the 
| Day of Aſſiſe he ſhall not anſwer. Ibid. ED | 
11. Aud in other Actions, if there are not Fifteen Days between the 
Teſte of tne Writ and the Day of the Return, the Defendant ſhall nor 
be compelled to anſwer. Per Chocke. Br. Reſponder, pl. 47. cites 
1 Th But in thoſe Caſes it ſeems, that he ought to plead this Exception. 

Iz. And per Needham, it Diſtreſs iſſues by Pone, or Capias, where it Br. Jours, 
 foould be Pluries Capias, and the Party appears, he ſhall be compelled pl. 36 S. P. 
to anſwer. Br. Reſponder, pl. 4). cites 9 E. 4. 18. „ 
14. But if he has Day, which he onght not to have by the Law, he ſhall 
not be compelled to anſwer; Note the Diverſity. Ibid, 


15. Miſcontinuance of Proceſs (as where one Proceſs is awarded for 
another, or miſ-returned) may well be aided by Appearance of the Par- 
ties; But Diſcontinuance in Appeal of Murder is not. Cro. J. 283. pl. 4. 
Trin. 9. Jac. B. R. in Caſe of Bradley v. Banks. „ 
16. The Error affi gned in a Judgment in Aſſumpſit was, that the De- Jenk. 335. 
fendant was ſued by the Name of Sir Francis Forteſcue, Knizht of the pl. 73 S. C. 
bath only, when he was both Knight of the Bath and Baronet ; but be- 
| cauſe he appeared to that Name and pleaded, the Judgment was affirm- 

ed. Cro. J. 482 pl. 15. Paſch. 16 Jac. B. R. Sir Francis Forteſcue v. 
Markham.“ „„ 333 55 „ 
17. Where Judgment is given by Default upon a Proceſs, and there was 
no Appearance, the Proceſs ought to be according to Law. But where 
it given Verdict or Default after the Party has appeared and pleaded, there 
a Miſcontinuance will not hurt at the Common Law; tor the Deten- 
Cant !lipped his Advantage when he appeared and pleaded. Jenk. 57. 
pl. 5. = 
18. At this Day, if Judgment be given by Default, a Diſcontinnance, 
or Miſcontinuance be/ore appearance is not aided, bur ſuch Judgment is re- 

\erhble, A miſcontinuance is, where the Continuance is made by un- 
due Proceſs ; a Diſcontinuance is, where no Continuance is made ar all. / 
Jenk. 55. pl. 5. „„ 1 
19. Wroag Proceſs, as a Summons inſtead of a Scire Facias, or a In Falſe Im- 
Capias inſtead of a Venire Facias, is cured by Appearance for upon De- pricoment 
lendant's Appearance, the Procels is at an End. Jenk. 57. pl. F. N jatified 

| | „ wie CN by Capjias 
Mu duit commenced againſt the Plaintift in an Inferior Court, Plaintift demurred, bee o U was 
bot ſte un that a Summons wes iflued firft, and Interior Courts can award no Capias, but on a Sum- 
cn, tft return'd. Per Hale Ch. J. A Fault in the Proceſs is aided by Appearance &c. Fo 
ES Sp e 


© P — —_—— —_ * as 
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— — — — Ana te Ow as { 8 1 


| 2 Id. Raym. Rep. 1544. Mich. 2 Geo. 2. Blenkinſon v. Hes. 


Cro J. 311. 20. Debt was brought for 340 J. Ar the Pluries Capias, an Entry was 


Jeniper. S. C. away all Diſcontinuance and bad Proceſs betore it; and the ſaid 


in Caſe of 


Cro. J. 108. 
pl. 4. Hill. 


_ Ld. Raym. 26. Exception was taken to a Return, becauſe it was ſaid, Corpus 


$C&S$P 


comes and Mich, 6 W. & M. in B. R. Wilſon v. Law, 


440 Default. Appearance 
Falſe Imprifinment lies here on it, and the Officer cannot juſtify here as upon Proceſs out of the 


Courts of Weſtminſter. Vent. 120. Trin. 24 Car. 2. B. R. Read v. Wilmot. 
Appearance aids Error in Proceſs where a Capias iſſues without an Attachment in an Inferior Court 


W made pon the Roll ot the Procels Ouiod Oncr oblulit fe in Placito deiii 
"boy 8 K 405. At the Exigent, the Defendant appears and confeſſes the Action; 
„B. R. : 


Lovelace v. the Plaintitt has Judgment upon it, "The ſaid Appearance takes 


Words 40 F. in the obtulit fe, is ſuperfluous. judgment affirmed in Fr. 

ror. Jenk. 341. pl. 99. oy : | 
Denied Hill. 21. It was affirmed by Keeling J. that the Law is, and hath been 
11. Geo. 2. adjudged, that 2% Audition, or no Addition, is cured by the Appearance 


the King v. Ot che Party. Sid. 247. pl. 11. Paſch. 17 Car. 2. B. R. in Caſe ot 
Haddock, the King v Warren. | 
22. Though one do appear in Court upon the Return of the Writ int 
forth againit him, yer he dorh not admit the Writ to be good by (ach his 
Appearance; tor he cannot have Oyer of the Writ until che Party hath | 
declared againſt him (Hill. 22 Car. f. B. R.) tor he is arreſted upon a 
Warrant made by the Sheriff upon the Receipt of the Writ, and doth 
not ſee the Writ. And the Law will not preſume any Perſon to ad. 
wit a Thing, which he knows not what it is, and may be prejudicial 
ro him ko admit it. L. P. R. 83. ; © 
23. It one appear by a Name, which is not in Truth his Right Name, 
and thereupon the Plaintiff declares againſt him by that Name, he 
ſhall be eſtopped, after to fay that he is not right Name (20 Oct. 1650. 
B. S.) tor he thall not be ſuſlered to take Advantage of his own Wrong 
to prejudice another thereby. L. P. R. 85. %%% os 
24. Where the fr/# Preceſs in an Inferior Court is a Capias, (which 
ought not to be) it is falved by an Appearance. Lutw. 954. Becauſe 
the Defendant hath by his Appearance admitted the Proceſs by which 
he is brought into Court ro be legal. L. F. R. 8 . 
25. Error in Exeter Court. The Error aſſigned was, that there was 
14. B R. 7 Summons; and ſor that cited 2 Cro. 108. which was ſaid to be the 
Party, ſame Caſe with this. But, per Curiam, it was held to be well enough; 
Dixon. jor by Appearance all Defaults betore are ſalved, though it be in an In- 
ferior Court; and ſo Wylde ſaid, it had of late been conſtantly ruled, 
cContrary to 2 Cro. 108. Freem. Rep. 468. pl. 642. Trin. 1678. Wheeler 


Rep. 20. præfat &c. parat habeo &c. ubicunque, the which is uncertain, and not 
N according to the Form of the Return; for though the Writ be, that le 
a fhouli have the Body in the King's Bench Ubicunque, becauſe it is uncer- 
tain, where the Court ſhall be at the Day of the Return, yer when the 
Day is come, he ought to return the Body into Court, which then is in 3 
Place certain, and not to ſay he had the Body Ubicunque, che which 
the Court faid was a Blunder, but it is aided by the Appearance. Skin. 

444. Trin. 6 W. & M. in B. R. Wilſon v. Law. 
Ld. Raym. 27: If the Writ and Return had been ill, che Appearance had aided 
Rep. 21. it, it the Party appears and, pleads ; but it he appears aud takes Excep- 
S. C. & S. P. tion for. a Detect in the Writ and Return, ſuch Defect is not aided by 
PL EN * Appearance; but if he pleads over he waves the Advantage of ſuch Ex- 
the Party ception, and he was ruled to proceed to Trial. Per Eyres J. Skin. 554 


demurs on 8 85 5 
the Proceſs, this Appearance will not aid any Defects in the Proceſs; But as to this, the other 
Judges gave no Opinice. | | : 25 8 

| 28. A 


nns in Summary Proceedings. 2 Salk, 428. Mich, 8 W. 3. B. R. 33 * 


[Or where it is not returned, or returned Nihil, pl. 7. 


tis by the Day in the Roll. 10 . 7. 11. b. 


II cites 11 E. 3. 9. 


Default. Appearance. . 
28. A Writ of Error was executed the ſame Day with the Return of the 
Pone, and fo might be betore any Pone iſſued out. And Judgment was 
reveried for this Error, for no Appearance can help that. 12 Mod 
524 Trin. 13 W. 3. B. R. Bidolph v. Veal. 5 
29. Ki. Fa. upon @ Fine wanted the due Number of Days, becauſe the 
Tifte and Return, and that Writ did partake of the Nature of a Real 
Action, yet it Party appeared and pleaded to it, it made it good. Per 
Holt Ch. J. 12 Mod. 452. Paſch. 13 W. 2. B. R. in Caſe of Wilmot v. 
zo. Sv if Writ of Covenant to levy a Fine wants Fifteen og between 


the Teſte and Return, yet if Party appear, and Fine be levied it is 


ood. This indeed has been after queſtioned by ſome Judges, but was 
adjudged to be a ſtared Doctrine, and needs no new Settlement; for it 
the Detendant appears and anſwers without taking Advantage of this 
Fault of the Writ, as if it were in Aſſiſe, and he not attached Fifteen 
Days beſore, the Fault of the Writ is thereby cured. Per Holt Ch. 
J. 12 Mod. 452. In Cafe of Wilmor v. Tiler. 
31. Irregularity of the Delivery of a Declaration is made good by Appear- 
ance, Per Cur, Ld. Raym. Rep. 706. Mich. 13 W. 3. Walgrave v. 
Taylor. - | ; oe 25 
32. Appearance, and the Party being heard, ſupplies Want of Sum- 1 Salk. 383. 
The King v. the Mayor &c. of Wilton. A 
1 e 5 | JJ; + 8 
the Queen v. Barret. S. P.-—5 Mod. 257. S. C. 


33. Defendant moved to ſtay the Proceedings, the Proceſs not having 
been ſerved upon him, but pou another Perſon, it was inſiſned by Plain- 
t:f that an Appearance being now entered, the Detendant was in Court, 


and the Miſtake was cured. But per Cur. The Appearance is entered by 


the Plaintiff, according to the Statute, and by no Means cures the Miftake. 
Barnes's Notes in C. B. 291. Trin. 8 & 9 Geo. 2. Weſtall v. Finch. 


(F) Appearance. At what Time. 


In what Caſes a Man [or Corporation, pl. 8.] may a-. 


pear where the Proceſs is not ſerved. A 
Fol. 582. 


Where an Inheritance is to be loft, or other Thing. 


1 


„ W DERE a Man is to loſe an Inheritance if he does not B. Jour. 


appear, he (hall appear wichour a Return of the Sheriff gra- 1 85 Cites 
2. As in  Sequartur ſub Periculo againſt a Vouchee, he may appear * Fir. 
it the Day of the Return, though no Mrit be returned, tor that Voucher, ol 


dtherwiſe he ſhould loſe in Value. 22 Ed. z. 4. adjudged. 7 b. ad⸗ 8 3 
UDged, 29 ED, 3. 40. b. 2 Ed. 3. 40. — Ar. Joum. 
| pl. 93. cites 


10 H . ii S. P... SP though it be return'd Tarde, for the Miſchief of the Tenant. Br. 


Werment, contra &. pl, 21, cites 11 E 4.9. — But where upon Warrantia Charte, Nihil is 


eur, and he appears, he ſhall nor be receiv'd. Zr. Averment, contra &. pl. 21, cites 11 
. 9. So upon Summons ad Warrantizandun, and fo Altus, Pluries. Br. Averment contra &c. 
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Br Aver- 7. In a Scire Facias againſt a Garniſhee, if the Sheriff returns Ni. 


Tber he had micnt. Contra, 8 P. 6. 16. 


| Return of the Sheriff, Quod Nota. Br. Default, pl. 37 cites 8 H. 6. 16. 


S. P. cues 


Cites 11 E 4. g. 


plead upon a Return of Nihil. Br. Averment, contra & pl 6. cites 48 E. 3. 1. 


442 Default. Appearance. 


* Br. De- 3. It the Detendant be out-lawed in Debt, and After hath a Char: 14. 
_— ter of Pardon, and ſues a Scire Facias againſt rhe Plaincilf it the cit ff 
the Plaintiff be not returned, the Plaintiff cannot appear by the Roll, for he is 75 13 
Fouls not loſe nothing. * 39 ED, 3. J. b. Contra, + 27 ED. 3. 7). 2 

eceiv'd | e 
5 Ae Gratis by the Roll, becauſe the Writ was not ſerved, and ſo he was forced to procure 


another Writ to warn himſelf ; Quod Nota, & fic fecit. | 14 

+ Fitzh. Reſponder, pl. 85. cites S. C. | | ages 

1 . | Ni 

Fitzh. Reſ- 4. But if the Writ be returned tarde, the JIaintiff may appear Audi, 
ponder, pl. 27 Ed. 3 77 | | TINS | 985 8 % jſſued 
85. cites | V | | = |,xccl 
8. C. —— Br. Jours, pl. 48. cites 3 H. J. 8. S. P. ad 8 1 
* Br, Jours, $5, When a Man is to have a Corporal Pain if he appears not, he 25 

pl 63. e's may appear without the Return of the Sheriff gratis by the Dap in OY 


Br. Defaulr, the Roll. * 10 P. 7. 11. b. Curia. 39 Ed. 3. 7. b. 


ee | 3 1 
3 H. 5 8. S. P. Br. Jours, pl. 48. cites 3 H. 5. 8 S. P. 


Plain 
as the 
ces v 


6. In Treſpaſs, if after the Exigent ts ſſſued, the Defendant renders on 
himfelt, and hath a Superſedeas ; though the Sheriff does not return ot 
the Exigent at the Oay, yet he may appear by the Roll, 38 Edy, z. 
20. b. adjudged. | | ET 


ment contr2 Hil cc. and ſo upon the Alias, the Garniſhee cannot appear gratis by 
ches. C. the Day in the Roll, becauſe he is not to have Corporal Juni: 


in 1 . : „„ 
Court by the Roll, and therefore was receiv'd. Per Cur. Quod Nota. | oy | 
In Detinue the Defendant pray'd Garniſhment, and had it, and the Sheriff return'd Nihil, and Sicut 
Alias iſſued, and the Sheriff return'd Nihil again, and the Garniſhee came and pray'd, that the Plaintiff 
miglit declare againſt him, and was received; For be had Day by Roll, and fo appear'd contrary to the 


8. In a Quod Permittat againſt a Bailiff and Commonalty, if at the 
Return of the Grand Diſtreſs no Writ 1s returned, the Bailiff cannot 
appear gratis by the Day in the Roll without the Commonalty (for 
they are but one Corporation.) 29 Ed. 3. 40. b. adjudged. 
9. In an Audita Querela, if the Deſendant be returned Nihil per 
0 9 Summoniri, pet he may appear gratis. 21 ED, 3. 13. b. 
Br. Debt, 10. In ag Mrit of Debt, if no Original be returned, nor any Return 
pl. 0. made, yet the Dekendant may appear by the Roll. 29 Ed. 3. 18. 
9 E. 4. 23. 1 „„ 
11. But he cannot compel the Plaintiff to count againſt him, becauſe 
. perhaps there is no Original. 29 Ed. z. 1. ” 
5. P. Per 12. In a Writ of Debt, if the Sheriff returns the Original Nihil #f, | 
br ker. Pet the Defendant may appear for fear of the Capias, b. 10 A. 
ment, contra B. R. between Dame Dame Slaney and Vawtry, adjudged. = 
&c. pl 21. | L n 


If in Debt or Treſpaſs the Sheriff returns the Capias Nihil, and the Defendant comes ready to plead, 
he ſhäll be receiv'd, and the Reaſon ſeems to be, that in this Caſe there is Corporal Puniſhment. 
Br Averment, contra &c. pl. 6 cites 48 E. 3. 1. | IT: 3 ; | 

But where there is no Corporal Puniſhment, nor the Party is at no Miſchief, he ſhall not be receiv'd to 


For in Præcipe quod reddat, if the Tenant Vouches, the Vouchee may appear, and plead at the firſt 
Day. Bur if he be vetwrn'd Nihil upon the Summons, he ſhall not be receiy'd till the Sequatur; For 
then 1s the Land to be loſt, therefore at the Sequatur he ſhall be receiv'd. Br. Averment, contra &c. 


pl. 6. cites 48 E. z. 1. 
| 3 13. [So] ö 
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— 


. [80] If the Sheriff returns mandavi Ballivo Libertatis, qui Br. Aver- 
Nihil inde fecit, yet the Dekendant may appear Fratis. 27 CD. 3. 78. ment, con- 


l tra &c. pl. 
| ., cites C. and Fitzh. Proceſs, 15. But Brooke ſays, it does not appear there what Preceſt he 


made, which was ſo return'd. 
Made; 


C2 


| 14. Executors brought Sire Facias againſt the Detendant for Da- 
ases recovered by the Grandfather of the Zeſtator, and the Sheriff returned 
Nib by which the Plaintiff had Execution, and the Defendant brought 
Hudita DOncrela upon a Releaſe of the Teſtator, upon which Venire Facias 
| -Tvcd againſt the Executor, which Writ was not ferv'd, and yet the 
Fxecutors came ready to plead, and were receiv'd by Award, notwith- 
ſtinding that the Writ was not ſerv'd. Br. Averment contra &c. pl. 25. 
res 21 E. 3. 13. — og 1 „ 
775 In Pele che Defendant was out-Iaw'd, and had Charter of Pardon, 
and Scire Facias againſt the Plaintiff, which was not returnd, and the 
Plaintiff appear d and pray'd that the Defendant be demand:d, inaſmuch 
1s the Plaintiff has Day by Roll & non Allocatur, inaſmuch as the Pro- 
cels was not lerv'd ; Contra, where the Party is to have Corporal Puniſh- 
cnt or Dureſs, by which the Plaintiff, by Advice of the Court, ſued 


0 
f 


therefore it is in a Manner contrary to the Return of the Sheriff. And per 
3 | Ardern 


” Sire Facias to have himſelf warn'd, ſo that he might appear. Br. Aver- 
n ment contra &c. pl. 26. cites 39 E. 3. J. 
Z. 16. In Treſpaſs the Sheriff return'd Quod cepit Corpus, and had him not 
: it the Day, by which, upon Change of the Sheriff, ilued Diſtringas : 
- | quondant Vicecom. ad habend. Corpus againſt the Old Sheriff, and he 
0 amete'd, and the New Sheriff return'd Quod Diſtrixit quondam Vice- 
h: com, but had not the Body ; and per Thorp the Detendant may appear 
and plead, notwichſtanding the Return. Br. Averment contra &c. 
pl. 33. cites 44 E. 3. 2. or GG 1 
1 17. In Second Deliverance, the Sheriff return d No Writ, but the De- 
if {adaut appear'd, and pray d that the Plaintiff” count againſt him, or that 
he. he might have Return irrepleviſable, and could not have ir, but Sicut 
1 Alias, and yet he had Day by the Roll. Ando it ſeems that a Man ſhall 
not be received contrary to the Return of the Sheriff, nor where the 
he Sheriff does not return, unleſs in Cafe where he is to be at a Loſs, or to 
OL lade Corporal Pain. Br. Averment contra &c. pl. 28. cites 49 E. 3. 2. 
ot 18. In Præcipe quod reddat, the Tenant vouch*d, and Proceſs continued 
againſt. the Vouchee fill the Scquatur, which Writ was not ſerv'd, and i 
er the Tenant ſaid that the Vouchee died between the iſſuing of the Writ of Se— i 
* gatur, and the Day of the Return, and pray'd that he might re- ouch. Br. | 
Averment contra &c. pl. 27. cites 14 H. 6. 7. And the fame Year, | 
rn 5 19. the better Opinion of the Juſtices was, that he ſhall have the lf 
Ie, = 5 Ep in . iſt 
19. So where the Tenant vouches, and the Summons and Grand Cape be 0 
rturn'd ſerv'd, and the Vouchee does not come, the Tenant may ſay that il 
iſe the Vouchee is dead; tor if Judgment be given againſt a dead Perſon, it ll 
is Error; for at thoſe times the Land is to be loſt. Br. Averment con- of 
tl. tra Kc. pl. 27. cites 14 H. 6. J. 9. bi 
la, 20. Ho at the Second Return of Nihil upon Scire Facias upon Charter of We 
Pardoa after Outlawry, he may appear gratis, otherwiſe the Charter thall 9 
de oaſis Without Anſwer. Br. Averment contra &c. pl. 2y. cites 1 
ad, 21. In Roplevin at the Pluries the Sheriff rerurn'd Quod Averia Elonga- 1 
= ta ſunt, and Withernam was awarded of the Goods of the Defendant for the | 
Lo Plaintiit returnable 15 Mich. and the Sheriff return'd tarde, and theDefen- | 
L dant. came and was ready, and pray'd that the Plaintiff ſhould count againſt 1 
ie . And the beſt Opivion was, that becauſe no Pledges de Proſequendo 1 
Ge. & de returno habendo 11 &c. are found, and alſo the Writ is not ſerv'd, i 
| 


- — — 3 e 
$A ee Eee ate 4 * * * 


„„ Fas — 


Default. Appearance. 


» 
— — 


* Rr De- 


fault, pl 41. 


S. P. and 
Cites $ C. 
Br. 
Pledges, pl. 
32. Cites 


8. C. 


Br. Jours, 


Pl. Si. cites EHoign'd, fo that he could not have the View; tor it was in Homine Re- 


8 


Ne Relpor- plegiando, and 0 Day was given to the Defendant, but to the Sheriff to 
Her, pl. 52. 


cltes S. C. 


per Cur. the Deſendant may plead this, though ke has no Day in Court 
by Return of the Sheriff; becauſe the Defendant is at a Miſchief ; for 


avoiding Corporal Puniſhment, But where“ Iſues arc to be bift, and the 


in; and the beſt Opinion was, that becauſe the Plaintiff” did not deny by 


Sheriſt by the firſt Return; tor it may ſtand with that that he was then in 
Priſon & Languidus, and now At large and Sound, and theretore the 


is not returned ſerv'd, and he is not to have Corporal Pain, Br, Aver. 


cites 7 E. 4. 5. | 


Habet nec eſt inventus, the Defendant came and ſaid that he had reſign d 


2 77... En 
Ardern and Danby he cannot appear; lor without Return of the $1, 
riff, it cannot appear to the Court if he be the ſame Perſon or not 11 
eſpecially as here, where he is not to have Corporal Puniſhment.” Bu 
where Capias or Exigent is awarded, he may appear, by reaſon | 


Writ is not ſerved, there he cannot appear; and allo he || cannot 1 

pear betore Pledges are found; tor in Debt if the Delendanr be return d 
Summonitus eſt, and no Pledges return'd, the Defendant ſhall not de 
put to anſwer, nor the Plaintiff ſhall not be demanded ; tor he cannot 
1 nonſuited before Pledges found, Quod tota Curia conceſſit. And he 
who is vouch'd may enter into the Warranty the firſt Day, but if Pro. 
cels be awarded which is nor ſerved, he cannot enter gratis; and Neg. 
ton agreed that he ſhall nor anſwer as here. Br, Averment contra & 


, 


22. In Delt at the Capias the Sheriff return'd Cepi Corpus, & Languidus 
in Priſoua &c. by which iſſued Duces tecam, and the Sheriff did not re. 
turn the Writ, but the Defendant appear d and pray'd that the Plaimif 
count, and it was greatly debated, if he might appear before theWrit came 


that he who appeared is the ſame Perſon, that there fore he ought to de- 
clare, notwithſtanding that he ſhall be intended ro be in Ward ot the 


the Court advis'd. Br. Default, pl. 64. cites 5 E. 4. 69. 

23. In Audita Querela Venire Facias iſſued againſt the Defendant, and 
the Sheriff did not return the Writ, and the Defendant came gratis and 
pray" d that the Plaintiff be demanded & non Allocatur, becauſe the Writ 


Plaintiff declar'd, and the Detendant pray'd to be by Attorney, and 


ment contra &c. pl. 30. cites 6 E. 4. 9. 


24. Replevin ficut Pluries, the Sheriff return'd that the Plaintiff was 


know &c. and per tor. Cur, the Appearance is good for the Miſchief 
of Witheraam ; tor when the Sheriff returns Elongata, and ifthe Deſendant 
has not appeard, Capias in Withernam ſhall be awarded, by which he 
ſpall be impriſoned; by which it was awarded that the Plaintiff recover 
his Damages, and ſo the Appearance of the Defendant good at the Day 
of the Return of the Efloigament, Quod Nota. Br. Default, pl. jr. 


25. Scire Facias upon Annuity recover'd, the Sheriff return'd Quod nibil 


before the Writ purchasd to the Ordinary at D. and ſo Net Parſon ; and 


upon the firit Scire Facias return'd upon a Recovery, the Plaintilf ſhall 
have Execution; for he who recovers ſhall have Favour, and the fame 
at the Capias & Exigent ; But becauſe he is not Parſon, nor warn'd as 
Parſon, J. B. Rector de D. therefore no Miſchief; tor the Execution ſhall 

iſſue only againſt the Parſon, Br. Scire Facias, pl. 178. cites 8 E. 4 
2856. But in Scire Facias upon Charter of Pard:n, there ſpall be two M. 
Hils return'd before that the Charter ſhall be allow'd, if the Plaintiff 
does not appear before. Br. Scire Facias, pl. 198. cites 8 E. 4. 15. 19. 

27. Where a Man is bound to appear upon Writ at a certain Day, it 1s 

no Plea that the Writ is not returned; tor he may have Spectal Entry 

of his Appearance; but it is a good Plea that the Bailiff to whom he !8 
bound kept him in Priſon till the Day of his Appearance ; for he _ 
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05 gain a Forteiture by his own Act. Br. Dette, pl. 109. cites 9 E. 

o "4 A Man appeared by Capias Utlap. and pleaded the laſt Term, and had 

] ja 70 1 5 Mich. and came at Octab. Mich. and prayed that his Appear- 

5985 le recorded for all the Term, and Townſend would not betore the 

Pay, but Brian and Catesby [bid them] record it. Conisby ſaid, it 

has been done between Party and Party, but not where the King is 

Parry as here. Per 'Townſend, in Appeal he ought to appear at every 

Pay, and ſhall not have his Appearance recorded as here, bur per Co- 

nisby the contrary has been done, where he is a poor Man. Br, De- 

fault pl. 63. cites 1 H. 9.2%. : 55 
29. In Error the Scire Facias againſt the Deſendant was returned Nihil, S. P. though 


85 „„ | | - | 0 he has Day 
and Sicut alias iſſued, the Deſendant was not received to appear Gratis. by th Roll, 


Br. Default, pl. 64. cites 3 H. 7. 8. 


becauſe he 
| =, is not to 
have Corporal Pain. Br. Jours, pl. 48. cites S. C. 


30. Contra upon Capias or Diftreſs, where Corporal Puniſhment is to be Br. Jours, 
tad, or Ines to be loſt, and the Jame in Sire Facias upon Charter of Par- I» 5 Sites 
gon, as upon this Scire Facias. Br. Default pl. 64. cites 3 H. J. 8. 

1. So where the Sheriff returns Tarde or embezils the Writ ; tor it was Br. Jours, 
{aid that he has Day by the Roll, Et non Allocatur here. Ibid. e cites 


Br. Averment contra &c. pl. 32. cites S. C. | 
32. Sire Facias upon Writ of Error, the Sheriff returned Nihil, the 


Defendant came and prayed that the Plaintiff ſhould aſſian the Errors, Et 
non allocatur, inaſmuch as the Writ 1s not returned terved, and yer he 


bas Day by the Roll. Br. Averment contra &c. pl. 32. cites 3 


33. But, per Cur. where the Sheriff returns upoy Capias Quod non 
et invents, the Detendant may appear and plead ; for otherwiſe he 
thall have Corporal Puniſoment by Arreſt by other Capias, Per Cur. 


br. Averment contra &c. pl. 32. cites 3. H. J. 8. 


34. Ho Upon Diſtreſs in Satvation of the Iſſues; tor this is a Loſs, Quod 
Nota, Per Cur. by which Sicut Alias iſſued. Br. Averment contra 
„JJ ci. 5 
35. Where a Man has Day by the Roll ad reſpondendum, he may ap- 


fear as well upon the Roll, as upon the Writ 5 but when it is Ad Satisfa- 


cendam he thall never be received to render himſelf to Priſon, unleſs the 
Writ be returned, viz. Cepi Corpus, or Capias ad Satisfaciendum, or 


| Reddidir ſe upon exigent ; Per Mordaunt. Kelw. 166. b. pl. 3. Hill. 
J OD : - 


36. Upon a Capias againſt A. the Sheriff returns him Sick, ſo that he 
cannot have his Body at the Day without the Danger of his Death; 
upon Affidavit that A. is grown Well a Duces Tecum, Subpœna of a cer- 
tain Sum of Money ſhall be awarded to the Sheriff, to have his Body 
n Court at a certain Day. Jenk. 94. pl. 82. 5 
37. In Debt, Treſpaſs, or other Perſonal Action againſt A. upon che 
Summons or Attachment, the Sheriff returns, Non eft inventus & Mihil ha- 
vet in his Baili wick; at the Day ot this Return A. cannot appear. Jenk. 

94 pl. 82. & 122. pl. 47. . DR | | 
38. But upon a Capias againſt him to 1mpriſon his Body, or upon a 

Proceſs, pon which Iſſues are to be loft, or Land to be loſt, or his Life 

brought into Danger he may appear, although ſuch a Return, as above, 


were made by the Sheriff; tor he has a Day in Court by the Roll, and 
his Nen-Apjearance would be of great Prejudice to him. Jenk. 94. pl. 
92. & 122. pl. 47. . rd | 5 


5 X . 39. In 


GED” ::.. —— 
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Summons nor Attachment in the Writ, yet the Day of the Return is 4 


| Flacito quare cepit &c. and the Reaſon is becauſe though in Truth there 


a Writ taken out before or after; tor withont a Writ the Parties have 


_ Kindnecls in not arreſting the Defendant. It a Writ be returnable Craſt' 


(G) In what Caſes a Man ſhall be compelled 70 appear 


1. a Man ſues Execution upon a Statute, and the Conuſor ſues 


immediately, which is not ſerved, and the Conuſee comes and prays | 
Execution, he ſhall be put to anſwer to the Acquittance upon this Mtit, 


Executions ; A. upon this Releaſe brings an Audita Querela, upon this a 
 Venire Facias againſt B. B. can't appear, for he is not to loſe his Li- 
berty, or Iſſues, or Freehold ; an Alias Venire Facias iſſues, and is 
ſerved and returned; B. appears, and pleads the ſaid Outlawry againſt 


39. In an Appeal againſt A. for the Death ot a Man, he Sheriff . 
turns, that the Writ came too late to him; A. may appear and plead 
withſtanding this Return. Jenk. 94. pl. 82. & 122. pl. 47. 

40. Whenever a Writ returnable is awarded, the Return Day j, , 
Day to both Parties to appear, and though the Writ he returned g- 
ſerved, the Defendant may appear to prevent any Ill Conſequence, as to Dre. 
vent a Capias, 5 E. 4. 69. So here to fave himſelf on a Withernam, Re. 
ſpond. 57. [52] 7 E. 4. 5. Upon a Diſtringas Proximas Villas &c, the Delen. 
dants have no Day, yet they may appear and traverſe. In a Common 
Replevin the Original gives no Day, tor this is Vicontiel, and fo is th. 
Alias, but the Pluries is returnable in B. R. and though there is 0 


Not- 


Day to the Parties and the Entry is Attachiatus eſt ad Reſpondend' de 


Was not actually an Attachment, yet virtually and in Conſequence oi 
Law it is ſo, he being bound upon Peril of a Withernam. 2 Salk, 583. 
pl. 3. Mich. 12 W. 3. B. R. Moor v. Watts. 2 


41. By the ancient Rule of Court, there could not be a voluntary 
Appearance without a Writ was taken out, but even now there muſt he 


no Day in Court, without which they cannot appear; and he {eos g 


Diff crence between a Voluntary Appearance and one upon a Cepi Corpus, 
tor {ure the Plaintiff ought not to be put in a worſe Condition for his 


Animar' and a voluntary Appearance to it, it will be the ſame, as if 
it were upon a Cepi Corpns. Per Holt Ch. J. 12 Mod. 404. Trin. 
12 W. 3. 5 R. Anon, = „ 


[ and anſwer | where the Proceſs is not ſerved. 


an Audita Querela upon the Acquittance of the Conuſee returnable 


for he hath Day by the Roll, though the Writ is not ſerved. 30 E. 
2. A. is condemned in Treſpaſs at the Suit of B. and is outlaw's upon 
the Fudement, and is in Execution upon a Cap, Utl, B. releaſes to A. all 


A. and *tis a good Plea ; for the Audira Querela is only to defeat the 
Execution, and not to reverſe the Judgment as Error would do ex di- 
recto, and an Attaint ex conſequenti. Jenk. 126. pl. 55. 


——— 


— 2 1 — 
— ed 
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(G. 2) Appearance. Neceſſary to what Purpoſes. 


Or, What cannot be done without Appearance. 

re- 

ee. | 

en- ; IN Informations and Indict ments, A can be given, unleſs 

0n the Deſendant appears. Per Eyre J. 10 Mod. 250. Hill. 3 Geo. 

the I. B. R. in Caſe of the Queen v. Simpſon. 

no 2. But Judgment of Outlaury may, becauſe of his Contempt for not 

by appearing. Ut ſup. 5 : 5 5 

de 3. Conviction of Deer-Stealers may be without their appearing, ſo that 

110 | they be ſummoned, and make Default. 10 Mod. 378. Hill. 3 Geo. 1. 

ot B. R. The Queen v. Simpſon. 5 

53. 4. Corruption of Blood, and Forfeiture of Eſtate, may be by Outlawry 

{ir Treaſon or Felony ; tor the Law interprets Abſence in ſuch Caſe as a 

0 ſalficient Evidence of Guilt, 10 Mod, 379. Hill. 3 Geo. 1. B. R. in the 

. | 


| Cafe of the Queen v. Simpſon. = 

© In Real Actions the ſecond Default is final and concluſive, and the 
Court, without regarding the Merits of the Cauſe, will Be Judgment 
that Defendant ſhall Joſe the Land. 10 Mod. 359. in Caſe of the Queen 


v. Simplon. 


4 R — 
* ——— ͤ Q — ũ — — 0 a 4 


In. 5 ; 

1 „ 1 5 . See tit. Ba- 

(i) In what Caſes the Hausband ſhall be obliged to ab SAN 

" 1 5 1 . | Ed „ Fot 583. 
pear for his Wife, G's 
| : | | ron & Feme, 
ar 35 P 3 1 (.. a) (K. a) 

. JM an Action againſt Baron and Feme in B. R if the Baron 


appears upon the Exigent, ht ihall remain in Priſon till he puts in 
Bal tor his Wife. Dill. 37 El. B. R. by Pophain, 
2. As in an Action of Debt againſt Baron and Feme, tor the Debt 


ies of the Feme, tf the Baron be taken by Capias or Exigenr, he ſhall re⸗ 
le maln in riſon till he Hath put in Batl tor his Feme. Hill. 37 El. 
my B. B. by the Clerks this is the Common Courſe. = ö 
5 „ Bur in an Action againſt Baron and Feme in B. if the Baron 

EF. comes upon the Capias or Exigent, he ſhall not be compelied to put in 
_ Ball for his Mike. Hill. 37 El. B. K. „„ 2 8 TTY 

1 4. jt the Baron appears upon the Original in B. R. where it ts 
. Gn Am LD his Feme, he ought to pur in Bail for his Wite. Hill. 
$ 37 Ch . + | . | | | 55 | | 
1 5. In an Action of Debt againſt Baron and Feme in B. R. upon the Cro E $50: 
7 tarute of ol Recuſants, for the Recuſancy of the Feme, the pi. 9. Phil- 
= Saton, who is in Cuſtodia Yareſchalli, ſhall remain in Priſon till 8% Cale 
ag I! hath pur in Bail as well tor his Wife as tor himtelt. pP. el B. B. ich; 


: this Court 
adhudged, the Cale of V/ pot and Nung, and their Wives, uſed not to 

pos — nit _ ler the Baron 
to Bail, but to continue him in Priſon for the Contempt of the Feme, until the Feme comes in, and 
therefore Bail was refuſed; Cites 8 H. 4 6. 21 H. 6. 4 — Cro. J. 445. in pl. 23. Mich. 13 
Jac. B. R. the S. P. Obiter ſaid, that this had been the Cuſtom. » 


6. But it is in the Election of the Court whether they will compel Cro. E zo. 
him to give Bail for his Mile or not, for all Bails are in the Di pl. 9.8. C. 
mt | RE kretion 


p- 
& S. P. ac- 


r 
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cordingly. cretion of the Court. Hill, 37 El. B. R. Pilot and Young, an 
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Cro. |. 
7 550 their Wives. 
3. S. P. Obiter. 
hrs - 7. In an Action of Debt brought againſt Baron and Feme n 
perfect. Banco, ik the Baron appears, and the Feme makes Default — 
In ſuch Cafe g. If Proceſs iſſues out of B. R. lcilicet, a Latitat againſt Baron and 
| r en Feme, and the Feme is arreſted, but nor the Baron, the Baron in this 
Declaration, Caſe ſhall not be compelled by the Courſe of the Court to Appear 
and there- fOr Htmiclt and his Wite, the Baron not being arreſted. Mich. 10 
fore in re- Car, B. R. between Story and Smith, per Curiam, and Clerks; dn. 
1 they fatd, That it che Baron had been arreſted, and nor the Feme, the 
not declare, Baron ſhould have been compelled to appear for himſelf and 15 
the Baron Wite. | | - | | | 
1 being re- N : | . To 8 
ö turn'd Non eſt inventus; the Feme was diſmiſſed. Cro. J. 445. pl. 23. Mich. 15 Jac, B. R 
\ Anon. — Mod. 8. pl. 24. Mich 21. Car. B. R. Twiſden J. cites S. C. and ſays, it is to he 
i underſtood, that he ſhall be diſcharged upon Common Bail; and Liveſay ſaid, that fo the Courſe 
1 Was. | 
| 9. In Debt at the Capias the Sheriff return'd Quod cepit Orpus, ant 
( that he is Langnidus in Priſona, and yet the Defendant was receive: tg 
[ appear; for he has Day by the Roll, and pray'd that the Plaintiff be ge. 
|. Handed, and ſo he was, and becauſe he did not come, therefore he was 
| nontuited, Quod Nota. Br. Retorn de Briefs, pl. 102. cites 3 H. 6. 3. 
| 8 5 19. Aud at the Capias in Treſpaſs againſt the Baron and Leime, the She- 
1 5 | © © Tit return'd the Baron Non ęſt inventus, and that he had taken the Fem:, 
| <oho was in Ward, and Protection was caſt for the Baron, and was allou'd, 
j and yet he had no Day by the Return of the Sheriff, Quod Nota. 
I | Hrooke ſays, the Reaſon ſeems to be inaſmuch as he is to have Corporal 
| Puniſhment upon Capias. Ibid. e 


— oc: — — 


(H. 2) Appearance. 
Againſt Return of the Sheriff. 


Br. Aver- I. IN Treſpaſs at the Capias the Sheriff returned Non eft inventus, yet 


ment con- the Defendant may appear at the ſaine Day by Attorney, or in proper 
Jas 48 pl. Perſon, at his Pleaſure, Br. Jours, pl. 20. cites 3 H. 4. 2. | 
Br. Aver- 2. But it is ſaid that after Exigent awarded, he can't appear by Attor- 
Se ol. ney, but / in Perſon. Br. Jours, pl. 20. cites 3 H. 4. 2. 

"cites S. C. | N | 


Br. Jours. 3. In Debt, at the Capias the Sheriff return'd, Quod cepit Corpus & 
83 3 quod eſt languidꝰ in Priſona, and yet the Detendant was received to -& | 
Averment Pear; for he has Day by the Roll, and pray'd that the Plaintiff be de- 
Lontra &. manded, and fo he was, and becauſe he did not come, therefore he Was 
pl. 2. cites nonſuited, Quod Nota. Br. Retorne de Brief, pl. 102. cites 3 H. 6. 3- 
5. O. 4. And at the Capias in Treſpaſs again/t the Baron and Leme, rhe Se. 
33 riff return'd the Baron Non eſt inventus, & quod Cepit the Lewes Bo — | 
has no Day in Ward, and Prctection was cafl for the Baron, and was allowe N. = 
by the Re. yet he had no Day by Return of the Sheriff, Quod Nota. Brook Ia) a 
turn of the the Reaſon ſeems to be inaſmuch as he is to have Corporal Panifomen 


Sheriff, yet WE 4 | 
nie has Day Upon Capias. Ibid. 8 
by the Boll, Br. Jours pl. 2. cites S. C. — Br. Averment contra &c. pl. 2. cites d: 
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the Court. 9 0. 6. 39. b. 41. b 


—_— 


_—_ 


— ndants plead in Bar to the Action, but do not appear and 


Nec in propria Perſona Nec per any Attorney but only thus, Er 
egg A, 5 B. per C. Attornatum ſuum Vim & Injuriam quando 
c. and therefore Judgment per Quer. 2 Lutw. 1386. Trin. 4 Jac, 2. 


Gardiner v. Peyton. 


(1) Departure in Deſpite of the Court, 


In 2vhat Cales it 7s. 


e 


in 8. C. | 


Coo J. 293. pl. 12. Mich. 9 Jac, B. R. in Caſe of Lilbourn v. Heron. S. P. —-Bulſt. 161. 8. P. 


2, [So] If a Man imparls till another Term, if he makes De: Ir Bill, pt: 
fault_at the Day of Appearance, this is a Departure in Delpite of „ 4 


Br. Continu- 


+ | EOS | | 

3. But it the Court gives Day to the Defendant * till another Term, ances &c. pl. 
if the Oetendant makes Dekault at this Day, this is no Oepar- 24. Cites 
ture in Deſpite of the Court, for he departed by Leave of the 5,&,, 
Court. 5 5 | | appears and 
FFF 7955 VV. 5 fan 10% 
thing, the Plaintiff ſhall recover for avant of Anſwer, and if he ap ears and make Default in the ſame 
Term, he ſhall be Condemn'd; For this is a Departure in Deſpight. Per Vampage. pl. Default, 
. 34. cites. 1 H. C. 39. 41 5 | - . 
/ In Debt the 1 pleaded Releaſe, the Plaintiff deny'd it, and the Defendant mads Default; and 
at arether Day the Plaintiff recover d his Debt, becauſe the Defendant did not maintain his Plea ; And it 
was ſaid, that this was no Departure in Deſpite of the Court; For they had Day over. Br. Defa alt, 
J. 24, Cites 14 H. 4. 2. 72 | | | 
Fi Cro. J. 293. pl. 12, the Court ſeemed to incline to that Opinion. 


4 Tit a Real Action if the Tenant vouch, and the Demandant has 
Leave to 1mparl upon the Voucher, And returns, and the Tenant is 


demanded, ik he makes Default, this ts a Departure in Delpite of 


the Court. 38 E. 3. 13. b. | 5 
5. In Treſpaſs the Defendant appear'd and pleaded, and after Plea 


\ 


pleaded Departed in Deſpite, and therefore Writ of Inquiry of Damages 
Las awarded, and after the Plaintiff releas'd the Departure, and the De- 


jendant pleaded Not Guilty. Br. Departure, pl. 4. cites 9. H. 5. 15. 


6. Note, that Departure in Deſpite is always of the Part of the 


Tenant or Defendant, when his Appearance is of Record the ſame Day, 
and Retraxit 1s of Part of the Demandant or Tenant, or Plaintiff, when his 


Appearance is of Record the ſame Day, and upon this he ſhall be Barr'd, and 


> the Part of the Tenant or Defendant he ſhall be Condemn'd. Br. Depar- 
ture in Deſpite, pl. 1. cites 3 H. 6. 14. 

7. Bur Ibid. ſays, that Note that it appears 9 H. 5. 5. and 3 H. 4. 
2, that where the Defendant appears and imparles the ſame Day, as he 


May well, there he zs not Demandable, and therefore if he makes Default 
_ when the Deſendant comes back and pleads Bar, or tenders his Lau, the 


Planiff foal be barr'd, and ſhall not be ſuffer'd to be Nonſuited ; For this 
'S 4 Retraxit, becauſe it is all One and the Same Day. 
g. But if he imparles till another Day, be it in the ſame Term or in ano- 
e, Term, and notwithſtanding that it be to the next Day in the fame 
£3 --- Term, 


, 2 
— 4 th * 


5 — 
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— 


Fol. 584 lecit, ideo &c. Co. Litt. 139. 4. | 


Fitzh. Re- 
traxit, pl. 


9 cites S. C. J. F at the Return of a Capias ad Yolentiam the Vouchee makes 


tif departed from the Bar to be nonſuited without Leave of the Coutt, 


"3 erm, there he is Demandable, and it he makes Defaulr be ſhall l. N. | Pepi 
ſuited, notwithſtanding it be all in one and the ſame Term; Note the Depa 


in the ſame Term. Br. Departure in Deſpite &c. pl. 1. cites 9 H 
. And 3 H. 4. 2. „ | | 


imparles and is demanded again the ſame Day and makes Default, and 


and is chen the Tenant or Detendant after Appearance, and being pre- 


Demandant prays Seiſin of the Land, and after the Attorney of the Te- 


and no Body anſwers for him, pct this is not any Departure in De⸗ 
for he did not appear upon any Demand of the Oemandant, and 


the Demandant prayed Fudgment upon the Departure, and had it imme- 
diately, Quod Nota. Br. Departure in Deſpite, pl. 14. cites Itin. 
Derb. Tempore E. 3. : 


Contra if he has Day by Continuance and after makes Default, there the 
Plaintiff thall have only Diſtreſs, as appears H. 6. R. 2. Br. Departure 


Maſter, and the Plaintiff pleaded Fointenancy in the Land &c. and Da) 


—— — 


Diverſity, where the Imparlance is all in one and the ſame Day, as in lance 


the Caſe of a Common Recovery, and where it is till another Day 


F, 


9. So it ſeems of the Part of the Difendant, Tenant, or Vouchee to Ia. 
ranty; for in a Common Recovery tor Aſſurance of Land, the Vouches 


rheretore Judgment is given againſt the "Tenant, and he to have over in 
Value. Br. Departure pl. 1. cites 9 H. 5. 5. & 3 H. 4. 2. | nem 
10. Or if he had impart d till ancther Day, and had made Default pe. the 


tit Cape ad Valentiam ſhould Iſſue; Nota inde bene. Ibid. 39. 4 


11. A Departure in deſpite ot the Court is on the Part of the Tenant, 


ſent in Court, upon demand makes departure in deſpite of the Court; 
and then the Entry is, Et prædict' tenens ſeu defendens licet ſolemmiter 
exactus, non revenit, ſed in contemptum Curiz receſſit, & detaltam 


(K) lat hall be ſaid a Departure in Deſpite of the 
| = - Court. - 


1 Default, and the Attorney of the Tenant is effoined, and the 


nant appears, and prays that the Eſſoin be drawn, which is done, and 
preſently he departs from the Bar, and then the Tenant is demanded, 


ipite of the Court, though the Preſence of the Attorney be recorded, 


when he appeared, the Demandant ſaid nothing againſt him. 22 Ed. 
3. 2. D. aDIgen,:-7.5oo >: . | 

2. In Præcipe quod reddat, they were at Iſſue and the Parties appeared, 
and the Ingue/t was ſworn, and when the Inqueſt came back to give their 
Verdict the Demandant appeared, and the Tenant made Default, by which 


3. In Onare Impedit, if the Defendant makes Default after Appearance, 
the Plaintiff ſhall recover immediately his Preſentation and his Damages; 


in Deſpite, pl. 11. cites 2 H. 4 t. 4 
4. In Debt the Plaintiff” appeared and declared, and thereupon the |} 
Defendant tendered to perform his Law immediately, by which the Plain- 


and therefore Rikhil awarded, that the Defendant ſhould perform ſus 
Law, but if he had imparled to the Law, he might have been nonſult- 
ed. Br. Departure in Deſpite, pl. 10. cices 3 H. 4. 2 & 3 H. 6. 14. 
accordingly. 5 5 TO 

5. In Replevin, the Defendant juſtified the taking by Tenure of his 4 


was given over in the ſame Term, and the Defendant made Default, by 
which the Plaintiff recovered 4. 1. taxed by the Court, and it was ſaid that 
this was no Departure becauſe they had Day over &c. ſcil. it was no 

| EI | 88 8 Departure 
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* ture in Deſpite of the Court, and therefore it ſeems that it is 40 
Departure in Deſpite of the Court unleſs where they appear and have Impar- 
ace to no Day certain, but are demanded immediately again the ſame Term, 
or the ſame Day and the Tenant or Detendanr makes Default, this is a 
heparture in Deſpite &c. and fo it appears in the Common Recoveries 
{or Aſſurances. Br. Departure in Deſpite, pl. 3. cites 14 H. 4. 2. 
6. If a Man appears and has Day over in the ſame Term, or is de- 
manded after without Day in the ſame Term and does not appear, but makes 
Default, this is a Departure in Deſpite, quod nota, and ſo is the 
Experience in the Common Recoveries for Aſſurance of Lands and Te- 
nements, where he imparles to no Day certain, and makes Default in 
the fame Term. Br. Departure in Deſpite, pl. 6. cites 27 H. 6, 


39. 41. 


(K. 2) Departure in Deſpight of the Court. 
In what Caſes judgment ſhall be given thereon. 


i. IN Præcipe in Capite the Tenant vouch'd, and the Demandant im- 
parled, and came back the ſame Terim, and the Tenant made Default, 

and upon this Departure in Deſpite the Demandant recover'd Seiſin of 

the Land. Br. Departure in Deſpite, pl. 5. cites 38 E. 3. 13. 


2. In Precipe quod reddut the Tenant appeared, and pleaded Bar, and 
the Demandant reply, and the Tenant was demanded at another Day in 
the ſame Term to have rejoin'd and made Default, this is a Departure in 
Deſpight of the Court, therefore Seiſin of the Land ſhall be awarded, 
| and not Petit Cape; contra it is ſaid elſewhere, if it was in another 
Term. Br. Departure in Deſpite, pl. 2. cites 9 H. 6. 58. 


* 


L) Ketraxit. By wohom, and in what Manner, and by 
ewvhat Mords, one may make a Retraxit. 


. Retrarit is always of the Part of the Plaintiff of Deman: * This is 
dant. Co. 8. Beecher 59. „„ milprinted 
2. Ik the laintiff ſays he will nor ſue, this is a Retrarit, * 8 h. OY 
6. s. Brook Departure in Oclpight 13. + 21 E. 4. 43. Br. Depar- 
„ / / ̃ 0 
0 FOE 5 7 708 C - 1 i Re hg 7 S. F. Br. Nonſuit, pl. 

7 Br. Departure in Deſpite &c. pl. 12. cites S. C. 


. Bur if he ſays he will not appear, this is not a Retrarit, but a Br. Depar- 
Nonluit. 8 Þ. 6. 8. contra. ices pre 1p. 
| pite &c. 


pl. 7. cites S. C. that a Nonſuir ſhall be enter'd Br. Defaulr, pl. 36. cites $ H. 6, 
1+ 0. Db: ar Br. Nonſuit, pl. 20. cites S. GC. & 8. P. June uid, that in both this and the 
firmer Caſe it ſhould be a Retraxit; but Brooke ſays, that the Contrary thereof ſeems to be Law 
lere. Br. Default &c. pl. 36. | = 


. 4 4 Betraxit cannot be, unleſs the PPlaintiff or Demandant be * Salk. 89. 
in Court in proper Perſon, Co. 8. BLecher 58. reſolved, — r Hill 
= N | B. R. Obiter. S P. per Cur. 
„e PlintifF has a Verdict in Debt againſt the Defendant; after this Verdict, the Plaintiff's At- 
Cry Non vult ulterius proſequi; and it is fo cHtted; and ſudgment is given for the Defendant; it 
ls 


ture in Deſ- 


. 
— — — 


„ 
0 232222 
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Default. 


is Error; for this is not a Retraxit. A Retraxit ought always to be by the Plaintiff, in his pro 
Perſon; ſuch Confeſſion is ſtronger againſt him than a Verdict. Wl Preparatoriis ad judicium tae 
Actori; becauſe the Law preſumes, that no Man will ſue without a Cauſe, and therefore a Retry 
is only allowable, when the Plaintiff comes in Perion. Jenk. 283. pl. 12. Cites 8 Rep. 58. 4. 6 ſou 
Beecher's Caſe. | 


| cordingly. 


H. 6. 14. 


F. In Aſiſe by Baron and Feme, Trem. prayed, that Return be entered. 
for they were ſo agreed 3 Stouff J. refuſed it, but Trench agreed, thy, ; 
the Baron came he ſhould be received to extinguiſh his Agreement during his 
Life, and to enter the Return upon him alone, but Stouſt would not aſſent 
60 it, becauſe they were Plaintiffs in Common, and therefore nothing ya 
done. Br. Departure in Deſpite, pl. 8. cites 15 Aſſ. 9. 


6. Ir ſeems that there is no Caſe where a Man may appear and be nn. 


ſuited all at one and the ſame Day, but in the Caſe where the Plaintiff 
appears, when the Fury appears, and when they come with their Verdif he 


makes Default, this ſhall be a Nonſuit and not a Retraxit, and in ng 


other Caſe, as it ſeems, Br. Departure in Deſpite, pl. 1. cites ; 


7. In Error a Man was bound to retract all Suits, which he had arainſ 


WW. C. by ſuch a Day &c. and ſaid that ſuch a Day (which was 1; 


Fourth Day of the Term after the Award made, that he ſhould retraf it) 
did not purſue further after this Day, but ſuffered it to be diſcontinuid, 
and per Cur. this no retraxit; for where there ſhall be a Retraxit be 


ſhall come into Court in Perſon, and jay, that he will no further proſecute in 


this Plea; tor a Nonſuit or Diſcontinuance is no Retraxit ; for after 
Nonſuit or Diſcontiauance he may commence his Suit again, but Retraxit 


is a Bar of the Action. Br. Departure in Deſpite, pl. 9. cites 21 


8. Dower againſt Two Tenants, one of them pleaded Non-tenure to the 
whole, the other Non-tenure as to Part, and in Bar to the Rejidue, upon 


which they were at Iſſue; and afterwards he who pleaded in Bar Relicta 


Verificatione ſua confeſſed the Action; and the Demandant had Fudgment 


aàgainſt him, and ſaid, the would no further proceed to try the Iſſue of 


Non- Tenure, but would enter a Retraxit, and ſo it was ordered by the 
Court. Bendl. 179. pl. 22 1. Paſch. 9 Eliz. Wharton v. Butler. _ 
9. Note, It was ſaid by Welton and Bendloes, That a Retraxit can 
not be before a Declaration; which Leonard and Filmer, Prothonotar 
ries, granted; and Dyer ſaid, that it being before a Declaration, it is 
but a Nonſuit; and Wheatley and Filmer affirmed the ſame; and there- 
tore it was adjudged, that ſuch a Retraxit in the Court of Huſtings be- 


tore the Sheriff, is no Plea in Bar. 3 Le. 19. pl. 47. Paſch. 14 Eliz. 


J rn „„ 
10. The Diverſity is between a Retraxit before Fudgment and after, 
for if it be a Retraxit before Judgment to one, it is a Releaſe to all; 
Secus after Judgment againſt one, for there Retraxit againſt the others 
ſhall not ſerve tor him, againſt whom judgment is given. Roll R. 
233. Parker v. Sir John Lawrence, cites Green's Caſe. 
10. A Retraxit is ever, when the Demandant or Plaintiff is preſent 


in Court (as regularly he is ever by Intendment of Law, until a Day 


be given over, unleſs it be when a Verdict is to be given, for then he 
is demandable) and this is in two Sorts, one Privative and the other 
Popative. Privative, as upon Demand made, that he made Default and 
departed in Deſpight of the Court; and then the Entry is, Ei poſtea ev- 
dem Die devenit ad Barram prediti” tenens, & pred” petens tunc ſolennitel 
exactus non venit, ſed a Setta ſua prediffa in Contemptum Curiæ je re- 
traxit, ideo Conftderatum eff & c. Poſitive, as when the Entry is, Et ſuper 
hoc idem querens dicit quod ipſe non vnlt ulterius placitum [uum Pra dictum pro- 
ſequi, ſed abinde omninoſe retraxit &e. Ideo &c. Another Form thereot is, 


quod 


Default. © 453 


— toy In 


1d idem querens fatetur ſe ( ſeu cognovit ſe) ulterius nolle proſequi verſus 
rell defend” c. de placito pred', Co. Litt. 138. b. 139. a. 


——_—_W_w 


Gn 


(M) Ketraxit. 
The Eyect thereof. 


: Retraxit is a Bar ſor ever, becauſe it is a voluntary Ac- * Cro. ]. 
knowledgment that he will not purſue further cc. Co. 8. 271. pl. 3 


Beccher 59. + 15 E. 3. All. 36. 3 E. 3. Itinere North 180. 21 E. 11 
4.39. Brook Departure in Oeſpite 13. dier z. 
By acoontivgty.- e 


: + Br. Departure in Deſpite &c. pl. 13 cites 8. G Ibid. pl 9. SP cites 21. E. 4. 39. 
did pl. 12. cites 21 E. 4. 43. —— Br. Default, pl. 36. cites 8 H. 6. 4. S. P. ſaid for Law. 
A Retraxit is a Bar of all other Actions of like or inferiour Nature. Co. Litt. 139. a, | 


2. In Aſſiſe the Defendant pleaded in Bar a Retraxit by the Plaintiff in 

_ anther Affiſe, and the Tenant had Day to bring in the Record and failed. A 

And therefore the Plaintiff releaſed his Damages and recovered, quod | 

nota the Failer and alſo that a Retraxit is a Bar. Br. Aſſiſe, pl. 408. | | 

„% A ej | > g | i 

z. In a Prohibition by Three, a Retraxit of one ſhall not bar the others; 5 f 

Per Popham and Fenner. Mo. 460. pl. 643. Mich. 38 & 39 Eliz. Shep- | | 

p 1 „„ | | 

4. Treſpaſs againſt C. and S. they imparle, at the Day F. did not ap- 23 

fear and Fudement by Nil dicit againſt him; C. pleaded in Bar; Plain- es | 

tiff replied ; C. demurred, and Day given to the next Term, and then the jj 

Plaintiſ had Fudgment ; Plaintiff entered a Volle Proſepui againſt S. and 

had a M'rit ot Inquiry of Damages againſt C. and upon Return thereof 

_ adjudged againſt him. C and &. brought a Writ of Error, becauſe the 

Mile Proſequi is againſt S. only, where Fudgment is entred againſt both 

C. and & and that a Retraxit againſt one is as ſtrong as a Releaſe, which 

is a good Diſcharge as to both, and ſo the Judgment againſt C. is 

erroneous; and fo it was adjudged, but the Judgment was reverſed. 

Cro, Eliz. 162, pl. 2. Paſch. 42 Eliz. in the Exchequer Chamber. 

Green'y. Charnock; © ES . . 

J. A Writ ot Error lies after a Confeſſion, or Retraxit ; not after a 

Diſclaimer. Jenk. 283. pl. 12. 35 5 

6. A. and B. were bound in a Bond jointly aud ſeverally to C. the Jo. 451. 

Plaintiß, C. brought Debt againſt A. who pleaded, Afterwards C. en- pl 2:5. C. 

tered a Retraxit of his Suit againſt A. and then ſued B. who pleaded this 3 

Matter, There were only Crooke and Berkley J. in Court, and they the Judges 

were divided in Opinion, whether this Plea was good and a Bar to the delivered no 

Plaintiff, as Berkley held it was; but Crooke J. thought it no Releaſe Opinion, 

in Facto, nor in Law, but Quati an Agreement that he will not fur- Fee 5 

ther proſecute, or that it is by Way ot Eſtoppel only between A. and I en 

the Obligee; Ad jornatur. Cro. C. 551. pl 3 Trin. 15 Car. B. R. Den- for the 

nis v. Payne. | | | Plaintiff for 
an Omiſhon 


in the Defendant's Plea.—— Mar. 95. pl. 165. S. C. but ſtates it, that Debt was brought againſt 
doth A. and B. and Berkley and Crooke differ'd in Opinion. | 


ds to the Diſſerence between a Retraxit, Nonſuit, Departure &c. 
| See tit. Nonſuit. (F. 2) 
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(N) What ſhall be ſaid a Default. 


Fitth. En- 1, I F a Man be eſſoined of the King's Service, and does not brin 


| geek, pl. 8. his Warrant at the Day, which he hath by the Elloin, this hy: 
Nick, 2» Dekault at the Common Law, 21 E. 3. 37. 62. b. 29 E. 3. 36.4 


k. 3. 58. judged. 30 E. 3. 19. 6. | 
2. Pracipe quod readat, if a Man makes Attorney, and after the nan 
is eſſoign'd and not his Attorney, this is a Default, and if the Tenant cn. 
not fave ir, Seiſin of the Land ſhall be awarded. Br. Default, pl. 9 
Cites 21 E. 3. | Ee 


Br. Count 3. If the Plaintiff in Debt appears, and will not count, it ſhall be 
pl 65 cites awarded that he take nothing by his Writ. Br. Default, pl. 13. cit; 


SH. 4 13, -- 


Br . 4. Where the Tenant in Præcipe quod reddat appears at the Nth Prins 


de Anorney by Attorney who has no Warrant, this ſhall turn him in Default at the 


14 H'4-16. Default, pl. 26. cites 14 H. 4. 16. 


pl. 11 cites Day in Bank, though ne 5 be taken and paſs for the Demandant. Br, 


5. Precipe quod reddat againſt Baron and Feme, Protection quia Pro- 


turus was caſt for the Baron, and immediately Innoteſcimmns was call, jy 
which the Protection was annulled. And by all the Juſtices this was x 


Default of the Tenants, Quod Nota. Br. Default, pl. 55. cites 1 H. 


oo hk : 


Br Protee: 8 Where Protection is caſt for the Garniſhee at the Day of Nis Prius, | 
tion, pl. 59. and is repealed at the Day in Bank, yet this ſhall not turn the Party in 
07 cites Default, becauſe it was allowable at the firſt Day, Br. Default, pl, 44. 


cites 4 H. 6. 9. „„ A 5 

J. A Man was bound in a Recognizance to have F. N. in the Chancery 

ſuch a Day, and in Scire Facias he ſaid that he had him there that Day, and 

becauſe his Appearance was not entered of Record, therefore no Plea; per 

_ Corr. Ball. June and Froy. 2 2re. Br. Default, pl. 32. cites ) H. 6. 26, 

8. And it a Man be returned in Iſſues upon Diſtreſs and appears, and 

his Appearance is not of Record, he ſhall not fave his Iſſues, Quod Nota. 

I, JEL = 8 5 „ . 

Mo. 430. 9. If one is bound to appear in B. R. at Weſtminſter ſuch a Day to 
pl. 601i. anſwer &c. though the Term is adjourned to H. yet he ought to appear in 


5 * . B. R. or otherwile he ſhall forfeit his Bond; Per Cur. cites 9 E. 4. and 


bet v, fſays, that fo are diverſe Precedents. Cro. E. 466. pl. 16. Hill. 38 Eliz. 


| Downing. B. R. Cor bet v. Cook. 
8; PF, that. -- N | 2 7 | Fr” 
by appearing at H. the Party has not forfeited his Obligation, but makes a Quære if he had not ap- 


pear'd there, but at Weſtminiſter, whether he had forfeited ir. Popham ſeemed that the Word 


| (Weſtminſter) in the Condition, would make the Obligation * void by the Statute of 23 H. 6. be- 


cauſe there is not any ſuch Name in the Writ for Appearance. 
5 E See PI. C. 68. a. b. 


a . FLY 


te... ct. A 


(CN. 2) What ſhall be ſuch a Default, on which lud 
5 ment ſhall be given. „ 


1. TN Pr ecipe quod reddat the Tenant vouch'd two, and by the Nonage 

f the one pray d that the Parol demur, and the Demandant ſaid 

that he was of full Age, aud pray d that he might be view'd in . 2k 
3 W 


3 „„ „ | gon cot fa 


" Default. 


eh Proceſs iſſued till the Sequatur, and he did not come, nor any Writ 

me 5 the ee recover'd Seiſin of the Land Br. 
Ven. Fac. pl. 6. cites 45 E. 3. 23. i 1 | : 
2. Where a Man ſays that he will not appear, the Plaintiff cannot re- Br. Confeſ. 

cover 114 Nihil dicit ; for this Appearance was not to the Action, but to ſion, Fe 16, 
«w that he would not appear, and if he had not appeared to the Action, es 

the Plaintiff could not eclare, and without Declaration the Defendant 

ſhall not be condemned Quia Nihil dicit; for he is not bound to 

anſwer to the W rit, but to the Declaration, Quod Nota, and Declara- 

tion cannot be made; for he has not appear'd to the Action, Br. De- 

fault, pl. 36. cites 8 H. 6. 7. 3 

z. In Debt if the Plaintiff alleges that the Defendant is in the Fleet, 

| and prays that the Warden bring him in, who does ſo, and ſays that he is 

the ſame Perſon, and that he will not appear, he fall be condemn'd ; Per 

| Tune quod omnes conceſſerunt. Ibid. — Bur contra 2 H. 5. and contra 
in the Caſe of Cole, becauſe he was Priſoner to another Court. 


— K 


- a 


(O) In what Caſes the Default of the one ſhall be tbe 
Default of the other, Baron and Feme. 
[I[Corporations] pl. 12. 13. 


'TKTDERE the Baron is to have a Corporal Puniſhment for * Br. Baran 
5 the Default, there the Default of the Feme ſhall not be #74 ge. 
the Ocfault of the Baron, * x1 h. 4. 72. +9 D. 6. 8. 8.68 . 


per Brook, 


„„ 5 Br. Default, pl. 52. Cites 14 H. 6. 14. 
+ Br. N ang Feme, pl. 5. cites S. C. Br. Proceſs, pl. 8. cites S. C. —Fitzh. Proceſs, 
pl. 84. cites . 5 5 e IEC. 


2. As if at the Pluries Capias the Baron appears, and the Feme Br. Baron, 
makes Default, this ſhall not be the Default of the Baron for the 14 kee. 
Corporal Puniſhment. * xx 0. 4. 72. Contra t 3 h. 6. 19. 3 f 6.1. 


contra, that 


Exirent ſpall iſſue againſt both, For the Feme is ameſnable by the Baron, and ſo the Default of the 


Baron, that the Feme had not come; Per Martin, quod non negatur.— And S. P. Br. Baron and 
Feme, pl. 53. cites 9 E. 4. 23. Per Choke and Danby. Brook ſays, Quod mirum, where Corpo- 
ral Puniſhment ſhall be as here. „ | „„ na . 
* Br. Baron and Feme, pl. 38. cites 8. C. 
+ Br. Baron and Feme, pl. 1. cites 8. C. 


3. So upon the Capias if the Baron makes Default and the F eme * Fitzh. : 
appears, this ſhall not be the Default of the Feme. * 12 Þ, 4. 1. Pefoule, Pl. 
ron and Feme, pl. 1. cites S. C. that Exigi Facias iſſued againſt Baron, and [dem Dies EP to oo 
eme. Br. Proceſs, pl. 6. cites S. C-—Fitzh. Proceſs, pl. 65. cites S. C. | 


4. At the Exigent return'd againſt the Baron and Feme, if the And there- 
Baron a pears, and Feme makes Default, this thail not be the Oe- A . 
fault of the Baron for the Corporal Puniſhment, 9 b. 6. 8. b. 44 Die, though 
E. 3.1. b. adjudged, f 39 E. 3. 18. b. adjudged, 0, th 

pray d, that 


he might remain in Priſon. Br. Baron and Feme, pl. 37 cites 11 H. 4. 54.— Br. Default, pl. 84. 


cites 8. C. but contra in Treſpaſs.— But he ſhall anſwer alone. Br. Baron and Feme, pl. 44. cites 


21 H. 6. 4.— Br. Reſponder, pl 19. cites S. C. | 
* Br. Baron and Feme, pl. 76. cites 8. C. but the Feme was waived. —— Ibid, pl. 18. cites S. C. 
Br. Reſponder, pl. 26. cites S. C. that the Baron came ready to anſwer, and becauſe the Exi- 
Sent was ill againſt the Feme, it was diſcontinued, and Exigent de Novo was awarded againſt her, and 


the 
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Baron and Feme, pl. 87. cites S. C. 


makes Defauit at the Day &c. Diſtringas ſhall Iſſue againſt him. 


l, 38. eites | | 5 | 

S. C. - Ibid. pl. 65. cites S. C. —— Fitzh. Default, pl. 10 cites S. C. 
Br. Baron . As in a Plea of Land if the Baron appears, and the Feme 
39. Site 


Fitzh. De- 


Feme, pl. Fo | 
| 55 cites 43 H. 5. 14. : 
E 3. 18. | 


Baron and gf the Feme 18 of both. 11 ID. 4. 72. 12 I), 4. 1. Jlacito I. || 14 


4 Br. Default, pl 52. cites S. C. | 
* Br. De- 9. So if Baron and Feme are attach'd in a Treſpaſs, the Default 
"4 In Tree 14 D. 6. 14. Contra || 22 Aff, 46. adjudged. | 


Baron and Feme are Defendants, and the Baron comes and the Feme not, he ſhall be receiv'd to 
anſwer alone, bur if ſhe comes, and the Baron not, ſhe ſhall not be receiv'd to anſwer, till her Ba- 
ron comes, or be Outlaw'd. Br. Default, pl. 61. cites 22. Aſſ. 46. 

cites 8 C. Fitzh. Reſponder, pl. 40. cites S. C. ok. 


 Firzh. AL 11. In an Affiſe the Default of the Feme ſhall be the Default ol 
ſiſe, pl. | the Baron, 29 Aft, 67. F 1 cn a ; | 


293. Cites, 


456 | Default 


the Baron was awarded to anſwer. Finch ſaid, that the Action being againſt the Baron nd Per 


ſhe cannot plead without the Baron, and therefore he ſhall anfwer again with his Feme ; and after fe 
anſwer'd, and Idem Dies given him to the Return of the Exigent, to anſwer for the Feme.— g. 


5. So if upon the Exigent the Baron and Feme have a Super. 
Fol. 535. ſedeas, and notwithſfanding this they are return d Outlaw d, and at 
the Return the Baron appears, and the Feme makes Default, this 
and Feme, ſhall not be the Octault of the Baron for the Corporal Pumichment. 
8K N * 9 ID. 6. 8. | | 
which Enxigent de Novo iſſued againſt the Feme, and the Baron had Idem Dies. And if the Baron 
Br. Barre, pl. 6. cites 8. C 
Br. Proceſs, pl. 8. cites S. C. —Fitzh. Proceſs, pl. 84. cites S. C. | | 


Br. Baron 6 But otherwiſe tt is where the Baron 18 not to have any Corporal 
and Feme, Puniſhmeat by the Default. 11 D. 4. 72. 


and Feme, makes Default, a Grand Cape ſhall iſſue of the Whole. 11 9.4 
SC— 72. + 28 E. 3. 91. b. adjudged, e os 


fault, pl. o cites 8 C. | 
+ Fitzh: Grand Cape, pl. 21. cites S. C. 


S. P. Br. 8. So ik Iſſues be return'd againſt Baron and Feme, the Default 


n 


oy wy 


+" Br. Baron and Feme, pl. 38. cites S C.——Firzh. Default, pl. 10. cites S. C. 


fault, pl. 52 of the Feme is the Default of both, and ſo the Iſſues forfeited, 


cites 8. C. 


paſs, if the _ 


Br. Reſponder &c. pl. 32. Þ 


10. Jf Aid be granted of Baron and Feme in Reverſion, rhe Default 
of the Baron ſhall not be of both, 21 E. 3. 13. adjudged. 


12. In a Quod Permittat againſt Bailiff and Commonalty, the De- 
fault of the Commonalty fhall be the Default of the Balliff at the 
Grand Diſtreſs ; for both are but one Corporation, and ſo one Dt: 
fendant, 29 E. z. 40. admitted. e = 
13. So where there are Two Bailiffs and one Commonalty, the De- 
_____ faulr of one Bailiff ſhall be the Default of all. 30 E. 3. 1- 
Br. Default, 14. In Præcipe quod reddat, againſt Baron and Feme the Baron is E. 
* cites ſoigned de Servicio Regis and at the Day did not bring his Warrant, bur 
he the Feme was efſoign'd de Servitio Regis without warranting the Eſſoig d 
the Baron, and well; for the ſhall not warrant it. Br. Default, pl. 99. 
. Cites 30 E. 3. 19. and Fitzh. Eſſoign. 7. | 


| 15. And 


Default. 3 


— — | | _ 3 
ic. And if the Baron had appeared and had not warranted the Hſſoign, Br. Deſault 
| he had loft the Land, but by his Default and the Eſſoign of the F eme, 3 0 eites 
the Land is ſaved, and ſo the Default more profitable than the Ap- -::* 
' nearance, as here, qnod nota bene. Ibid. 
16. Feme vs recetved in Default of her Baron and after made Default, 
and Judgment was given upon the Default of the Baron, Br. Default, 
pl. 95. cites 38 E. 3. 12. and now no mention thall be made of the Reſ- 
ceipt as it is ſaid in the Time of H. 8. 5 Br B 
in. Dower againſt Baron and Feme who made Default, and Grand and Feme 
Cape iſſited, and at the Day the Baron came, and the Feme not, and he pl. 12. cites 
ſard, that he is Tenant of the whole, abſque hoc, that the Feme any Thing 8 C. 
has, ready to anſwer, and becauſe the Default of the Feme is the De- 3 85 
tult of the Baron and Feme, therefore the Demandant recovered Seilin L x7; endes 
| of the Land, quod nota. Br. Default, pl. 5. cites 41 E. 3. 24. in the Lo 
Ola Book. „ | : | 
18. Detinue againſt the Baron and Feme, the Feme was waived, and the Br. Baron 
Baron appeared at the Exigent, and the Plaintiff counted of a Bailment to and Feme, 
the Teile dum ſola tuir, and therefore becauſe the Proceſs is determined, pl. 75. cites 
ind this is of the Act of the Feme to which he cannot anſwer without 8. ec 
5 | | 47 e | and if it was 
her, therelore by Award, the Baron went Sine Die; for as to loſing Iſ- in Præcipe 
{ucs &c. upon Diſtreſs returned againſt Baron and Feme, the Default quod reddat 
of the Feme is the Default of the Baron and Feme; contra in Caſe of Crand Cape 
Capias and Exigent &c. which are Corporal Puniſhments, quod nota. 990%. et 
Br. Default, pl. J. cites43. E. 3. 18. & 44 E. 3. I. & 34 H. 6. concordat. Feme. Br. 
19. Appeal of Mayhem againſt Baron and Feme after the Exigent Exigent, pl. 
nwarded, the Baron rendered bimſelf, and found Mainpriſe, and had Su- 5*:, eites 
perledeas notwithſtanding the Feme did not come. Br. Baron and F eme, 825 
)* 8 33 ew „„ 
20. In Pracipe quod reddat againſt Baron and Feme, the Default of 
one is the Det-ulr ot both; for one cannot anſwer without the other. 
This no Inconvenience to the Wife; for upon Default, after Default of 
the Husband, the may be received to defend her Right. Jenk. 21. in pl. 
50. Circs 26 II. 6. Default 4. - ü 8 
21. In Forcible Entry and in Treſpaſs againſt Baron and F eme, if the Br. Baron 
Baron appears at the Pluries Capias, and the Feme not, the Baron and Feme, 
tall antwer alone, and the Reaſon is, where the Entry is fuppoſed to be Pl. 73. <6 
by both, then he fhall anſwer alone, but contra where the Entry is ſuppoſed chr 
by the Feme dum Sola fait ; tor in this Caſe, the Default of the Feme 
all not be the Default of the Baron and Feme, contra, where the Entry 
15 ſuppoſed by both, there the Default of the Feme is the Default of the 
Baron and Feme, and ſo he ſhall anſwer alone; and in Debt againſt Ba- 
ron aul Feme it ſhall be intended the Debt of the Feme, and ſo if the 
' Baron appears, and the Feme is waiv'd at the Exigent againſt both, the 
754 thall go without Mainpriſe. Br. Reſponder, pl. 29. cites 36 
22. In Debt the Default of rhe Feme, where the Baron appears is the De- 
fault of both, and Capias ſhall Iſſue agaiuſt both; Per Choke and Danby, 
Quod Mirum where there thall be Corporal Pain. Br. Default, pl. 47. 
cites 9 E. 4. 23. : a 


Where the Default of the Baron ſhall be the Default of the Feme, qi 
ſo that the one ſhall not anſwer without the other. See tit. Baron 
and Feme. (I. a) : 35 1 . 
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Br. Scire . 


Facias, pl, 


_ 46. cites 


8. C. 


Default. 


(O. 2) Default of one (not Baron and Feme,) where 


it ſhall be the Default of another, 


1. SSISE againſt two Tenants in Common, the on? appeared and 
the other made Default, and he who appear'd was ſufler'd to 
plead for the Whole, but in ſuch a Caſe Semper awarded the Aſliſe by 


Default for the Moiety. Br. Default, pl. 89. cites 9 All. 16, 


2. Debt againſt to who wag'd their Law, and at the Day the one 
makes makes Default, this is the Default of both; and the Plaintiff 
thall recover, but if he ſuffers the one to wage his Law, he ſhall take 
nothing by his Writ. Br. Default, pl. 96. cites 40 E. 3. 35. 

3. Two were Outlaw'd in Debt at the Suit of two, and the one purc hasd 
Charter of Pardon, and Scire Facias againſt the Plaintiffs, and the on 
was return'd warned and did not come, and the other was return'd Nihil, 
and the Defendant would have gone quit by the Default of him who 
was warned, becauſe the Default of the one Plaintiff in Action of Debt, 
is the Nonſuit of both; Tamen quzre as here, where the Action is 
againſt them, by which he had Sicut Alias againſt the other, and at 


the Day it both the Plaintifls appear, and this Defendant only without 
his Companion, the Plaintiff ſhall not count againſt him, till the other 


jointly. Br. Default, pl. 12. cites 48 E. 3z. 3. i | 
4. When two are to recover a Perſonal Thing, there the Default of one, 


is the Detaulr of both; hut when they are 20 diſcharge themſelves f a 


has ſued his Charter, and appear'd likewiſe, for they were impleaded 


Perſonalty, it is otherwiſe. 6 Rep. 25. b. Per Cur. cites this Diverſi- 


ty taken, and agreed in 2 H. 4. 16. a b. 5 
F. Hire Facias by three, two were eſſoin' d, and the Fſſoin was quaſb d 


per Cur. becauſe Delays are ouſted in Scire Facias by the Statute of 


Weſtminſter 2. cap. 45. Quia de hiis que recordat. ſunt &c. and Sire 


| Facias ad ſequend ſimul againſt the two, and the one of the Tenants made 


Default, and his Default was Recorded, and Day given over. Br. Ef 


foine, pl. 120. cites e H. 6. . 


6. A Man recovered Debt, and the Defendant was committed to Priſon 


for Execution thereof, and after the P/aintif made Three Executors and 


died, and the one Executor releaſed to the Defendant, by which Scire 


| Facias iſſued againſt the Three Executors to diſmiſs the Defendant, and 


they were returned warned, and two appeared, and he who made the 


Releaſe made Default, and the Two pleaded that the Third Ne relefla 


Pas by the Deed; and the beſt Opinion was, that the Default of the 
Third is peremptory, and that the Priſoner ſhall be delivered; Quære. 


Br. Scire Facias, pl. 232. cites 10 H. 6. 2. eons e 
7. In Debt againſt twoExecutors, and they are at Iſſue, and after one makes 


; Default, yet the Inqueſt ſhall not be taken by Default againſt the other, 


Quzre if it was not as Executor. Br. Default, pl. 86. cites 21 
8. Ita Man is bound to Two in a Statute Staple, and the one releaſes 
and both ſue Execution, the Defendant brings Audita Querela again 
both, and the one comes and the other not, the Default of the one is the 


Default of both, and by this the Conuſor ſhall go quite diſcharged a- 
gainſt both. Br. Default, pl. 94. cites 11 E. 4. 8. ” 


9. In Præcipe quod reddat a7ain/t two, if they imparle jointly, and af- 
ter the gue inakes Default, this is the Default of both, per Davers ; but 
Brian & Kebil contra. Br. Default, pl. 65. cites 4 H. J. 17. 2 

Sha ”* 20. But 


re 
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10. But in Debt againſt Two the Default of the one, alter joint Im- 
parlance, is the Default of both. Ibid. _ 

11. Where a Grand Cape is awarded againſt Two Tenants of fall Ape, 
and the one excuſes himſelf by a Flood of Water, and the other ſays nothing, 
the Writ ſhall abate againg him that excuſed himſelf, and ſhall ſtand 


good againſt the other; Per Frowike. Keilw. 51. b. pl. 2. Trin. 19 


ap In Writ of Entry, two Executors came and prayed to be received to Br. Default, 
"ve their Term by Default of the Tenant, by the Statute of Glouceſter, ple 93: CItES 
and after the one relinquiſhed the Reſceipt and made Default, and per Rede Br. Exccu- 
Ch, J. this /h not be the Default of bot h; for that which is moſt Benefi- tors, pl. 94 
cial for the Teftator ſhall be taken; for where they plead two Pleas, the cites S. C. 

Plea which is moſt beneficial ſhall be taken and firit tried, and if they 

plead Releaſe, and the one makes Default after, the other ſhall be per- 


mitted to proſecute for the Advantage of the Teſtator. Per Kings- 


mill. J. after they have joined in Plea the Default of the one is the 
Default of both. But the ſaying of Rede ſeems to be Law, and he 


who relinquiſhed would have ſurrendered and was not ſuffered; for 
the Court has no Warrant but to record his Default, the Reaſon ſeems 
to be inaſmuch as he is not Party to the Original. Br. Reſceit, pl. 59. 
cites 21 H. J. 25. 5 . 
13 An Information was brought againſt 6 for an Aſſault ; they all plead, 
Net Guilty. Upon the Trial all but one make Default. The Court 
held, that the Default of the reſt ſhall not bind him; for though they 
joined in the Plea of Not Guilty, yet being in a Criminal Cafe, it ;s 
Oaaalſi Several Pleas; and the Default of one ſhall not be the Default of 
others; and the Inqueſt was taken by Default only againft thoſe that did 
not appear. Cro. C. 251. pl. 1. Paſch. 8 Car. B. R. The King v. Wing- 


feld & al.“ 
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(P) Of the Plaintiffs. 


1. Þ F two Obligees ſue one Bailee of the Obligation if one of the . zr Def; 
1 Plaintiffs makes DOctault, this is the Det: ; 


ault of both, pl. 14. Cites 


2 I), 4. 16. 25 S8. C. and 
2. Bur if divers Obligors are warned, and one makes Default, this — 2 1 


15 not the Default of all, although upon the Matter all are Plam⸗ niſnwent 
tiffs, for they claim not a Duty, but a Diſcharge. 2 H. 4.16.3 H. 4. J. b. againſt the 
N PE | three 
Obligors, and had it, and at the Day they were return'd warn'd, and two came, and the third made 
Default, and there it was awarded, that the Default of the one ſhall not condemn his Companions. 
For in Debt upon the ſame Obligation againſt the three, the Default or Plea of the one, ſball not 
charge the other; But ex altera Parte the Nonſuit or Releaſe of one of the Plaintiffs ſball prejudice the other, 
Br. Thid — —— But if the three Obligors had brought Writ of Detinne of the Obligation and Detendant 
had had Garniſhment againſt the Obligees, and the one of them had made Default, Quære, it the other 
two ſhall be received to enter-plead; for the two Obligors above, were received to enter-plead, 
Br. Ibid. ———Fitzb, Enter-Pleader. pl. 12. cites S. C. | | 


LY 


3. Two brought Precipe quod reddat againt N. the Tenant, and the one Br. Proceſs, 
o the Demandants made Default, and Summons ad Sequendum mul was Pl. 79. cites 
awarded, and Grand Cape of the Whole ; for it the other Demandant will? 4 2 


appear, then they thall recover the Whole upon the Default of the Te- 


nant, aud if not, then only the Moiety for the one Demandant. Br. 


- 


Default, pl. 46, cites 4 H. 6. 28. 
4. If 


1 


— 


OY CES - — — — — — 5 PE 
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ſummons, 


the Tenant, and the Tenant would not, but did it, and therefore the Writ was abated ; Quod Nota; ; 


might have releaſed the Default, Br. Saver Default, pl. 13. cites 42. E. 3. J. [But ſeems miſcited.] | 
I! Ialady F. The beſt Opinion was, that Infirmity, or a Fall from a Horſe in 


againſt Oar- Caule to fave Default, but in Præcipe quod reddar, but Impriſonment and 


4 1 N 
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4. It a Man is ontlaw'd in Debt, and the Defendant purchaſes Cy... 
of Pardon and Scire Facias againſt the Plaintiff, aud he makes Hts . 
this is peremptory, and the Defendant ſhall go quit. Br. Detault 135 ae 
cites: 22 . i 3 Weblin 

5. Surety the Peace was taken againſt E. B. who had Day by Ma 
priſe Menſe Paſchæ, and did not appear at the Day, there his Maingern, F- Pris 
have forfeited the Bond, though F. N. who 10k the Peace, did nx ,, 5 Dita 
at the Day and demand the ſaid E. B. and yet Scire Facias was e , 5 
to anſwer the Sum. Br. Default, pl. 60. cites 39 H. 6. 26. 3 55 

6. But where a Man 1s taken by Capias at the Suit of F. N ah, 
bound with Mainpernors to appear ſuch a Day, and neither he er thy Pin 
tiff appears, there the Detendant or his Mainpernors ſhall forfeit . 
thing, becauſe the Plaintiff did not appear; quod fuit conceſſum 1 - 
was ſaid that the Caſes are not alike, Ibid. 


DP 


(F. 2) Excuſed or Diſcharged. By What. 7 
| e „ the C 
ſunt 
and 
Peri 
per 
one, 
agal 
Save 


i. A Man recover'd by Default againſt an Infant, and the Infant | 
8 A brought Writ of Error, end revers'd it for his Nonage ; and con. 
ira if he had appear'd and loft by Plea or by Voucher, he ſhall not revere 
ic by Nonage. Br. Saver Detaulr, pl. 50. cites 6 H. 8. B. R. 22, and 
concord. . E. 3. e „„ = | 
2. A Man is bound, and Mainpernors with him, to appear at Weſtmin- | 
ier in B. Oct. Mich. and at the Day he does not appear, but Protection is 


caſt for him, this faves his Default, and the Rond thall not be forteited; he 

per tot. Cur, Quod Nota bene. Br, Saver Default, pl. 39. cites 11 H. Per 

3. Note by Award of Babbington Ch. J. that iz Præcipe quod reddatat in 

theGrand Cape the Tenant appears, and the Demandant counted; by this the 6th] 

Default is releaſed, and the 'Tenant need not fave the Default. Br. omi 

Saver Default, pl. 41. cites 8 H. 6. 3. 55 | tene 

Precipe quod 4 The Demandant may releaſe the Default againſt the Will of the Te- | ry 
reddat ar the nant, per Fitzh. and Shelly; but per Fitzh. if the Tenant had tendered | Co. 


5 2 his Law by Attorney, the Demandant cannot releaſe the Default with- | 
enan 


wazed bis out the Will of the Tenant, by many Books, as it is ſaid , Ouære inde, | 
Law of Non. Br. Saver Default. pl. 1. cites 27 H. 6. 13. | 
and at the Day tbe Don andunt would Love watts theDefault, and could not, Per Cur. without the Aſſent of 1 


and the Reaſon ſeems to be inaſmuch as there is an Iſſue tender d which ought to be tried; For before this bt | 


Boot. Journey, that he was in Danger of Death of the Hurt js not ſufficient | 


lawry, Inundation of Water are good Cauſes to ſave Default; and yet per rel, 
Quzre Le- Grynſlad and Moyle, in the Time of Sir R. Hankeford, I Ourlawty } Da 
gem, and was reverſed by Infirmity at the Time of the Outlawry ; Contra pet i : 

if rhe ſame f | | | | 
Law be to Prifot. Br. Saver Defaulr, pl. 28. cites 38 H. 6. 12. 5 | afte 
ſave Default | | : = | 2 | | | 1 by 
in Præcipe quod reddut, it feems that it is not; for Malady may be feigned; Contra of Floods of Water, 01 
and limpriſonme nt, and Nonage. Br. Saver Default, pl 45. cites 4 H. 5. & Fitzh. Challenge 1 53.—C0- F 0 
itt. 159. b. S. P. — 8. P that Malady was pleaded in Avoidance of Outlawry and accepted 4 H. 4. } ut 
OU! 


mereſore, Quære, if it be Cauſe to fave Default in Plea of Land. Ibid. pl. 48. cites the printei 
Book of Abridgment of All. fo, 48. | Ne 1 | 
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6. Præcipe quod reddat, at the Niſi Prius the Tenant and bis Attorney | 
made Default, and the Default recorded, and at the Day in Bank the 
Hunt came and had his Preſence recorded for all the Term, and he plead- 
11 that he and his Attorney had only three Days Notice before the Nifs 
Pris, and (bewed where this was held in the County of York, and the 
D:ance, and that he and his Attorney were ſearching for their Fvidences 
1 have come at the Nift Prins and were hindered by Water in the County of | 
Durham. See the Pleading there at large, good Matter, pleaded by a 
Prothonary ; for Chocke and Littleton, Serjeants of the Tenant refuſed 
to plead tor him, becauſe it was ſuſpicious, and the Demandant demur- 
red upon the Plea, and it was much debated it ir thould ſerve or not; 
and it was admitted that his Plea goes as well to the Attorney, and tor i 
him, as tor the Tenant ; but it was faid that this ſhall nor ſerve the 1 
attorney becauſe he refuſed to plead it; and this was, becauſe the Court iy 
4id not favour the Matter for the Suſpicion ; and this per Billing and 100 
Laicon Serjeants for the Demandant. Br. Saver Default, pl. 29. cites 38 
H. 6. 31. | we Re th 
J. Precipe quod reddat againſt Four, who made Default at the Day of 
the Grande Cape, two appeared in Perſon and tendered their Law of Non- 
4 ſummons, and the other two by Attorney tendered their Law of Non-ſummons, 
want | and the Demandant releaſed the Default of the two who appeared in 
COIs Perſon, and would have Advantage of the Default of the other tWo. And 
verle per Danby Ch. J. and ſeveral others, the Releaſe of the Default of 
and WW one, is ſo ot all, for the Sum is intire; for one Jointenant in Action 
3 againſt ſeveral cannot be fummoned, but it is the Summons of all. Br. 
mit. Saver Default, pl 32. cites 3 K. 4 M & 
0% 1 9. There be divers Cauſes allowed by Law for ſaving a Man's De- 
ited; fault; at firſt by Impriſoument, whereot Littleton here ſpeaks, 2dly, 
1H, Per Undationem Aquarum. 3dly, Per Tempeſtatem. qthly, Per Ponten 
— Hactum. rthly, Per Navigium ſubſtractum, Per Fraudem petentis; non 
tatat f enim debet quis fe periculis & infortuniis gratis exponere, vel ſubjicere. 
$ the othly, Per Minoreim Atatem. nthly, Per Defenſonem [ Defaltam vel 
Br. omithonem] ſummonionis per Legem. Sthly, Per Mortem Attornati, ſi 
| tenens in Tempore non novit. gthly, Si Petens eſſoniatus ſit. lothly, | 
e 7. yi placitum mittatur ſine Die. 11thly, Per Breve de Warrantia Dizi, 8 
deres | Co. Litt. 259. b. Eu on 5 | 
vich- | "| 
inde, g | '4 
on 2 Ke, | | 9 
oa; | N . 5 | 1 | 1 = q 
une . 3) Declaration; neceſſary in what Caſes, notwith- 1 
— ſtanding the Default of the Defendant. if 
in, „„ 3 1 1 
Aa. | 1. A T the Grand Cape in Precipe quod reddat, if the Tenant wages his 0 
n | Law of Non Summons, there at the Day the Demandanr cannot 0 
8 8 | releaſe the Default and count againſt the Tenant. Contra at the firſt 14 
aw!y | Day, as it is ſaid elſewhere. Br. Default, pl. 96. (bis) cites 42 E. 3. 8. | | N 
ber 2. C:fſavit againſt an Iufaut who made Default at the Summons, and | 1 
after came at the Grand Cape, and was not compel led to ſave his Detault, | 1 


Tin | by reaſon of the Infancy ; but the Demandant counted againſt him with. 

Os bur taking him at the Default; for otherwiſe his Writ thall abate ; for 

48.4 4 an Infant thall nor fave his Default; for he can't gage his Law of Non 

printed | Summons, Br. Saver Default, pl. 51. cites 3 H. 6. 10. 

3. Hit ſeems of Coverture. Ibid.  _ 
; 4 In Sire Facias where the Aſize is taken by Default, yet the Plain- 

æcipt A frall make his Plaint. Br. a pl. 56. cites 38 H. 6. 18. 
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462 PD Default. 
88 3 3 . . 
5. $ in Dower by Default the Plaiutiff ſhall make his Demand; 4 | ceived. 
thoſe Writs do not comprehend Certainty. Ibid. | = ci:c5 N 
6. Contra in Præcipe quod reddat ; for there appears Certainty, note the „ 
Difference. Ibid. e | the Bat 
4 | Ti rtt Pi 
Thel. 


— 
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| | | 47 al 
(F. 4) Pleadings to the Writ after Default, 1 1: 


1. IN Attaint if the Defendant makes Default, he cannot plead to the 

1 Writ afterwards. Thel. Dig. 210. Lib. 14. cap. 16. S. 1. cites 
12 E. 1. Attaint 11. Ut dicitur. pn 

2. Nor at the Return of the Writ. Ibid. cites 12 Aſſ. 2. 

3. In Writ of Entry after it was pleaded to the Inqueſt, the Tenant 
made Default, and at the Day of Petit Cape return'd he was Eſſoign'd d- 
Servitio Regis, and at the Day fail'd of his Warranty, and afterwards he 
would have pleaded that he was Villein to ſuch a one, and held in / 
leinage &c. and was not received, but Seiſin was awarded. Thel. Dig. 
210 Lib. 14. cap. 16. S. 2. cites Paſch. 32 E. 1. Saver Default 83. 

4. In Writ againſt Baron and Feme the Baron appear'd at all times, 
and the Femme made Default after Default, upon which the Baron was re- 
ceived to ſay that his Feme was gſloignd by the Demandant. Thel. Dig. 
210. Lib. 14 cap. 16. S. 3. cites Patch, 16 E. 2, Saver Default yy. and | 
fays fee 16 E. 5,522. and Fach. 11 K.34; Vine 99; JE 5: 

5. In Formedon by two Parceners the one was ſummon'd and ſeyer'd, 

and the Tenant after made Default after Appearance, and at the Day 
ot the Petit Cape return'd, he was received to plead the Death of him N 
who was ſever'd after the Severance without ſaving his Default. Thel. one 


cites 


Pig. 210, ib i id 16, d ene i, 4... 4 14 C4 
6. At the Grand Cape againſt a Prior he ſaid, that the Priory is a Call | lee 42 
10 ſuch an Abbey, and that he is Commoign to the Abbot, and ſo the | oh 
Franktenement in the Abbot &c. Sed non Allocatur. Thel. Dig. 210, 1101 


Lib. 14. cap. 16. S. 6. cites Hill. 5 E. 3. Saver Default 64. 1 
7. In Writ ægainſt two, if the one appears, and the other makes De- 
fault, and the Grand Cape of the Moiety returned, it he make Default at 

another Time, the one may take the intire Tenancy and plead, Thel. Dig. 
211. Lib. 14. cap. 16. S. 34. eites Mich. 5 E. 3. 209. . 
8. After the Tenant has failed of his Warranty of Eſſoigu de Servitio | 
Regis, he may ſhew how the Proceſs is diſcontinued againſt him. Thel. 
Dig. 210. Lib. 14. cap. 26. S. 10. cites Trin. 12 E. 3. Eſſoign 59. 
9. In Dower at the Grand Cape returned, the Tenant was received 

to ſay that the Demandant after Default made, has received certain Tene- 
ments in Allowance of her Dower without ſaving his Default. Thel. Dig. 

210. Lib. 14. cap. 16. S. II. cites Trin. 13 E. 3. Saver Default 36. 

10. At the Petit Cape retured againſt an Infant he was eſſoigned de Ser- 
vitio Regis, and at the Day given he failed of his Waranty, and would | 
have pleaded by Guardian, that he was within Age aud that the Dematt» | 
dant difſeiſed him &c. and was not received. Thel. Dig. 210. Lib. 14. 
Cap. 16. S. 12. cites Trin. 14 E. 3. Saver Default 40. ; 
II. Ar the Petit Cape returned againſt Two, each of them ſeverally } 
took the Entire Tenancy, and alleged Impriſoument to ſave their Defaults 
ſeverally, upon which the Demandant was compelled to maintain his 
Writ. Thel. Dig. 210. Lib. 14. cap. 16. S. 14. Cites Trin. 18 E. 3. 2). 
12. At the Grand Cape returned againſt the Baron and Feme, the 
Feme came and was received to fhew Diſcontinuance of Proceſs, {ol 
aſmuch as the Grand Cape was only of the Mojety, without being 25 

| 8 | cely 


12 E. 


1 1 


2 — rand his Right. Thel. Dig. 210. Lib. 14. cap. 16. 8.15. 
ech 20 E. 3. Diſcontinuance 8. and fays, fee Trin. yy E. 3. 4 
cl '3. Ar the Grand Cape returned executed againſt the Baron and Feme, 


, en W not received to ſay that his Feme was dead the Day of the 
1 irehefed without ſaving his Default, becauſe the Writ 15 ry 
Thel. Dig. 210. Lib. 14. cap. 16. S. 17. cites Mich. 26 E. 3. 68. 

14. It is faid that at the Petit Cape ad Valentiam the Vouchee ſhall not 
that the Tenant is dead without ſaving his Default. Thel. Dig. 211. 
id. 14. Cap. 16. S. 33. cites Mich. 2) E. 3. 88, Quære. 


15. At the Day given to make his Law of Non Summons, the Te- 
nant cas eſſoigned, and at the Day given by the Eſſoign he would have 
pleaded thai the Demandant had taken Baron after the Ley-gager, without 
making his Law and was not received. Thel. Dig. 210. Lib. 14. cap. 
16. S. 19. cites Hill. 38 E. 3.7. & 20 H. 6. 2. 

16. It is adjudged that at the Grand Cape returned againſt ſeveral, 
a of them may take ſeveral Tenancy of Parcel, and wage Law of Mon- 
114:0as ſeverally, and the Demandant ſhall maintain his Writ, other- 
wife it mall abate, Thel. Dig. 210. Lib. 14. cap. 16. S. 20. cites 
Mich. 38 E. 3. 33. 5 1 8 950 
1. At the Petit Cape returned, the Tenant cannot ſay that the Deman- 
gat has taken Baron after the laſt Continuance, but he ſhall plead Pro- 
len in the Demandant ; tor this extinguiſhes Right. Thel. Dig. 210. 
110-14. cap--16; 8 2 ee ²˙wAußu 4 nyo ES: 
18. At the Grand Cape, the Tenant was received to plead Miſnomer 
of himſelf. Thel. Dig. 211. Lib. 14: cap. 16. S. 23. cites Hill. 40 E. 
3.1. — I his Surname and in Name of Baptiſm Ibid. S. 23. cites 40 


E. 3. 46,—And Miſpriſion Apparent ot his Name in the Writ, Ibid. 
cites 42 E. 3. 3. . fn „„ „„ 
19. Alter Ley-gager of Nen-Summcns by ſeveral Tenants in Common, the 
one of them cannot take the intire 'Tenancy. Thel. Dig. 211. Lib. 
14. Cap. 16. S. 25. cites Mich. 40 E. 3. 40. & Hill. 41 E. 3. 2. and ſays 
{ce 42 E. 3. 16. & Hill. 8 H. 6. 37 Quere. VVV 
20. At the Grand Cape the Tenant ſhall plead ſeveral Tenancy, and 
fauntenaucy, with Ley-gager of Non-Summons, but not Non-Tenure. 
Thel. 211. Lib. 14. Cap. 16. S. 32. cites Trin. 33 H. 6. 24. & Paſch. 


12 E. 4.1 


— 6 . O — 
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O In what Caſes the Inqueſt ſhall be raken by Default 
H aud in wuhat, Proceſs ſhall fue.) . 


„ IN ſuch Actions which deſcend in the Realty, if the Parties No Inquet 
I plead to Iſſue, the Inqueſt cannot be taken by Default upon De- in any Acti- 
_ Kult of the Defendant, but a Diſtringas ſhall iſſue in Lieu of à Petit 9" Real 

Cape, 30 E. 3. 29. | | | | | 5 ” | by Default. 


2. As in a Writ of Cuſtoms and Services, the Inqueſt ought not to be 
taken by Default, for this is to affirm the Seigntory, 30 C. 3. 29. 

3. So in a Mrit of Meſne, if che Seigniory be denied, 30 E. 3. 29. 
will prove it. 


pleads Impriſonment in another County, ſcllicet, in Middleſex, upon pl. 104. 
which rhey are at Iſſue in Middleſex, and there tried againſt the Te- _ a op 
ant, AND he brings an Attaint in Middleſex, and the Sheriff returns 9. 8, enter 


pl. S1. cites 


at he hath nothing to be ſummoned by, the Inqueſt ſhall not be = S. C. 


can be taken 


2 Inſt. 127. - 


4. In a Præcipe quod reddar, if aſter the Petit Cape the Tenant g. Proceſs, 


LIST P05 = L559 ob 4 +5 
. . - 
S | = S * 
ARS arg Gat K SSN 


1:04.44: 99 
Denen 
| 11 95 7 4 


3 3 ; WF - . ; | 5 2 2 E „ . nw a. e f 
— Ro — — — a —_ 643 (I 


464 2 Default | 3 


by his Delault, but a Writ ſhall iſſue to the County where the Land 
is. 42 All. 14. adjudged. 5 5 

5. Ik an Attaint had been brought at the Common Law againſt the 
Petit Jury, and they had been returned attached, and yer dad made 
Default, pet the Jnqueſt ſhould not be taken by Dekault, but Proces 
ſhould be awarded. = 
QA So at Common Law, in this Cale it ſome of the Jurors had ap. 
* Fol. 5%. peared, and others had made De fault, yet the Inqueſt ſhould ng; he 
x bag taken by Default, but Proceſs ſhould have been awarded till all had 
taint, pl. 5. appeared ( || 29 I), 6. 8. b. And ſo is the Statute de Attinctig „ 
cites 8. C— 13 E. 2. Put this is now aided by the + Statute upon the Grand Di. 


Fitzh. At- | . 6. 42 
„ treſs returned, 21 Y. 6. 42. 


cites 8. C. + 23 H. 8. cap. 23. 


5. In Hinuity, the Defendant ſaid, that at the Time of the Git 
made he was within Age, and upon this they were at Iſſue, and 4727 
Day the Inqueſt appear d, the Defendant made Default, by which the In- 
quett was taken by Default, which fee in the Addition of the Writ of 
Venire Facias, in Natura Brevium, 172, P. E. 3. Br. Enqueſt. pl. 
91. Cites / E. 3. „%%% U N 
8. In Mortdanceſtor, if at the Summons the Tenant is eſſoign'd and af. 
ter makes Default, Re-Summons thall Iflue, and nor Aflfiſe by Detault, 
HBr. Detaulr, pl. 88. cites 8 Atl. 13. Mn IT 
In Quid Ju- g. In Qudod juris clamat, the Defendant claimed Fee, and upon this 
jag en 0 they were at litue, and Veuire Facias iſſued, returnable &c. at which Day 
was ile, the Attorrey of the Defendant was eſſoigned, and the Eſſoine quaſhed, and 
by Defanit, therefore the Inqueſt thall be taken by his Default. Br. Enqueſt, pl. 


by which 92. cites 10 E. z. 
the Deſen, . 5 VV 8 

dant was not petmitted to Challenga or ſay any Thing in Evidence, Br. General Iſſue, pl. 86. cites 
10 E. 3. and Fitzh. tit. Inqueſt, 45; | . ; 5 
Br. Inqueſt, pl. 76. cites 10 E. 3. 32. and Fitzh. Inqueſt, 46. — Br. Challenge, pl. 214. cites 
S. C. Bbt Brooke makes a Wonder of the Evidence, becauſe the contrary thereof is now uſed. 
S8. P. Br. Inqueſt, pl. 10. cites 2 H. 4. 14, and 28 Aff. 42. . | 


10. In Ward, the Parol was Sine Die by Protection, and revived by 
Re-ſummons, and the Sheriff returned the Detendant Nzhil, and yet the 
Plaintiff cannot have the Inqueſt by Default. Br. Inqueſt, pl. 96. cites 
D 14 E. 3. and Fitzh. Inqueſt, 9. 5 Wi oo 
Br. Inqueſt, 11. In an Appeal of Rape the Defendant pleaded Not Guilty, he was 
pl. 1 8 let go by Mainprize, and made Default at the Day of Trial; an Inqueſt 
cordingly | thall nor be taken by Default in favorem Vite, but a Capias ſhall itlue, $} 
becauſe in and an Alias & Pluries, and an Exigent. Jenk, 68. pl. 30. cites 16 
gal All. pl. 13. Vöß 6 . e 
Vv.— ENS! , 5 6 1 Ts | 
Br. ppeal, pl. 54. Cites 8. C Br. Exigent, pl. 67. cites 8. C. Br. Proceſs, pl. 148. cites 
S. C. Br. Waiver de Choſes, pl. 39. cites 8. C. 5 e „„ 
1 Salk. 217 S. P. by Holt, Ch. J. Obiter, cites Jenk. 68. and + 18 Aff. 13. and 34 H. 6. 24. 
This was an JIndictment for receiving one A. a Clerk attainted, and he pleaded Not Guilty; but 
the Juſtices would not take the Inqueſt, becauſe the Clerk might make his Purgation after the other 
was hanged. | 1 | We. : . 


But in Writ 12. In Waſte, at the Venire Facias returned, the Defendant made De- 
5 5 Fault, and the Plaintiff prayed the Inqueſt by his Default, and could 
Ba e nor have it, but had Diſtringas ad audiendum Juratores. Br. Inqueſt, 


makes pl. 94. cites 18 E. 3. and Fitzh. Inqueſt. 3. 
Default 5 | 25 8 
ar the Niſi Prius, the Inqueſt ſhall be taken by his Default. 20 E. 3. quod nota, in a mix 
Action. Br. Enqueſt, pl. 55. cites 22 H. 6. 2. | | 


Br. Default, 13. In Avowry after Iſue, the Defendant made Default at the firſ® Da), 
pl. *5 cues Diſtreſs ſhall iſſue ad audiend' Jurar', but if he makes Default at the 
d. O ſecond Day, the Inqueſt ſhall be taken by his Default, Br. Inqueſt, pl. 
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71. cites 20 E. 3. and Fitzh. Inqueſt, iI. 


17. 
MI 1 


fault, 
have! 


ed Pe 


pl. 6: 
18. 
Prilis 
fault 
wWOoule 


Br, I. 


Paſton, 


thall al 
Che. 


Peg! 
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Proc. 


ferdar 
queſt : 
yet thi 
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heult, 
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fore t! 


5 : Default. „ 4.6 5 


14. Debi againſ# C. Who pleaded Nihil Debet, and at the Venire Facias 
theDe|endant Was Eſſoign'd, and at the Day was eſſoign'd de Servitio Regis, 

ind ai the Day did not bring his Warranty thereef, and the Plaintiit pray'd 

the Inqueſt by Default, where the Statute gives 408. for the Fourney, 

and could have only 408. Damages for the Delay, and the Defendant 

as amercd, and Nift Prius awarded. Br. Default, pl. 31. cites 21 

5 * heirs Aliſe is awarded againſt a Man by his Default, yet he 

all have the Challenges. Br. Challenge, pl. 113. cites 22 Aſſ. 26. 

Per Huſſey. | 7 | | | | 

16, In Attant where the Grand Jury is awarded againſt the Petit Jury S. P. Br. 
by Default, there by their Detaulr they have loſt their Challenge to the 5 
24, Quod Nota. Br. Challenge, pl. 114. cites 22 Aff. 31. [eh = 


2 — ages . „ 
Broolce ſays, it is ſaid elſewhere, that he may give Eo idence. 


17. Action of Land againſt the Baron and Feme, and J. H and at the 

VP Prias F. F. appear'd by Attorney, and the Baron and Feine made De- 

alli, and the Demandant prayed the Inqueſt of the Moiety, and could not 

have it, Tne Reaſon ſeems to be inaſmuch as upon the Default record- 

ed Petit Cape ſhall iſſue of the Moiety at the Day in Bank. Br. Inqueſt, 

pl. 62. cites 28 E. 3. 2. „„ NE | 

18. Hire Facias by two Coparceners, the one made Default at the Niſi But in Writ 

Prius. Per Fiſher, it in Suit againſt two Tenants, the one makes De- “ Entry 

fault ar the Niſi Prius, yet the Inqueſt ſhall be taken; and the Juſtices ee 3 

would have taken the Inqueſt, but it remained for Default of Jurors. Default at 
Br. Inqueit, pl. 69. cites 32 E. 3, and Fitzh. Inqueſt, 6. 15 3 

Palton, we cannot take the Inqueſt; For if he can ſave the Default at the Petit Cape, 1 Writ 

hall abare, or it the Demandant releaſes the Default, all the Writ ſhall abate; which Babbington 
Ch, J. agreed. Br. Inqueſt, pl. 78. cites 12 H. 6. 7. and Fitzh. Inqueſt. 56. A | 


19 In Waſte, if the Defendant makes Default after Appearance, the 
Platuritt thall have Dittreſs infinite, and not Writ to Inquire of the 
Waſte. Er. Default, pl. 82. cites 7 H. 4. 15. . TY 
20. If the Prazee in Aid makes Default at the Day of Nift Prius, the 
l:queſt ſhall be taken immediately. Br. Default, pl. 98. cites 7 H. 
4. 21. e T os „„ . 
21. If Nifs Prius ceaſes by Pratect ion, and at the Day in Bank is re- At the Niſe 


ted, new Proceſs ſhall be made againft the Jury, bur if it be / gar . Plea 


 alewed at the Day, the Inqueſt ihall be taken by his Default. Br. P. geckion 
Proceſs, pl. 10. cites 14 H. 4. 16. ” das ſhewn 
1 | 1 for the De- 

ferdart, and at the Day in Bank which the Defendant ſhew'd Repellance, which was allo d, and yet the In- 
queſt net ac arded by Default of the Deſendant at the Niſi Prius; For the Protection was then in Force, and 
yet the Day of Niſi Prius, and the Day in Bank is all one to diverſe Reſpects, by which they de- 
minded the Defendant, and he made Default, wherefote then the Inqueſt was awarded by Default. 
but col ere Protection is ſewn forth at the Day of Ni Pring, and the Juſlices do rot take the Inqueſt, bus 
record it, and at the Day in Bank the Protection is diſallow'd, there the Inqueſt ſhall be taken by De- 
125 for in this Caſe the Default was never ſaved, contra above, Br. Inqueſt, pl. 23. cites 21 
$6. | Ts 5 

In Action Perſonal at the Niſe Prius, the Defendant made Default, and the Default recorded, and af. 
ter Protection aas ca ſt by 4. B. and recorded, and at the Day in Bank, Repellance was caſt, and there - 
fore the Inqueſt was awarded by Default, and the Reaſon ſeems to be, inaſmuch as the Default was 
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15 (aid elſewhere, that he may give Evidence. Br. Inqueſt, pl. 41. cites 4 E. 4. 1. 
eection, ph eiter 5 ͥ ũͥ Ni h gen —— — 
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2 
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22. Quare Impedit againſt Patron and Incumbent, who came at the Diſ- * 22 
s, ard had Oyer of the Writ, and ſaid, that the Pone was not ſerved Provets, ol 


* 


laßt the Incumbent, and yet, becauſe he was preſent and ready in 14. cites 
Courr, thetetore he was compell'd to anſa er; And fo it ſeems that all S. C. 
-6.C ſerving 


7 
_—_— 
1 


1 recorded before the Protection was caſt, and in this Caſe the Defendant has b/? his Challenges ; By . 
t. Pre- 
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Appearance of the Party. Br. Proceſs, pl. 47. cites 9 H. f. z. 


Cape; For Petit Cape ſpall not Iſſue after Petit Cape. Per Weſtbury. 


„ 


by Detaulr, yet of the 201. which was de bonis propriis, Judgment 


they were at iſſue, and at the Niſt Prius one appear'd and three made De. 
fault, and by the beſt Opinion, the Inqueſt ſhall be taken, and nor 
Judgment be given by Default of the three. For that Executor why 


Default. 
ſerving ot Proceſs, or ill Return, is material, where the Party BORE: 
and where the Judgment is not upon the Default, but upon the Plez nd 


23. If in Precipe quod reddat the Tenant makes Dejault after Appar. 
ance, by which Petit Cape Iſſues, and after this is releas d or ſaved, 25 
are at Iſſue, and the Tenant makes Default again, now the Inqueſt ſhall 
be taken by Default, as in Plea Perſonal, and ſhall not have Petit 


Ouzre. Br. Inqueſt, pl. 52. cites 9 H, 5. 12, 
24. It the Defendant makes Default at the Day of the Imparlance, he 
thall be condemn'd by his Default. Br. Default, pl. 58. cites 11 


25. Debt againft four Executors of 200 J. the Plaintiſf recovered th; 
200 J. of the Goods of the deceaſed, and 201, Damages de bonis propriis 
and aſter the Plaintiff brought Scire Facias againſt the four Executors, and 


beſt pleads, or does, for the Teftator ſhall be admitted; Per Newton, Paſ. 
ton, and Aſcue, |. and if the one Exccutor confeſſes the Action or rela 
/es, this ſhall bind the others; ht if the one be Nonſuited ; yer the others mall! 
thall ſue forth; and the Opinion was, that if Judgment ſhall be given ein bf 
againſt 


| !hall nor be given by Default againſt all for the Default of any of them, v1, pl, 


8. P. Br. 
Inqueſt, pl. 
90. cites 
S. C.— 
8. P. Ibid. 
g 96, cites 
© 


by the beſt Opinion, the Inqueſt ſhall be taken. Br. Executors, pl, 57). 8 
Site ar , 43-- e e i 


1. IN a Writ of Meſne, if the Iſſue be whether the Plaintiff was di- 
makes Default, the Jnqueſt may bk taken by Default, becaule by che 
the Iſſue is only in Right of Damages. 30 Ed. 3: 28. b. adjudged. 


but only of the 2001. which was of the Goods of the Deceaſed; bur 


| Factu 
26. In Treſpaſs, they are at Iſſue, and Venire Facias iſſued, and after | witho 

other Venire Facias iſſued the Defendant made Default, the Inqueſt ſhall | — 

be awarded by his Default. Br. Inqueſt, pl. 56. cites 22 f. 6. 4. Per 

e e LY” 5 1 

29. Re- attachment was ſued in Treſpaſs, and Re-habeas Corpora againſt 

the Fury, and the Defendant made Default; by which the Inqueſt was 

taken by his Default; Per Cur. Br. Inqueſt, pl. 74. cites 1 R. 3. 4 | 

and Fitzh. Inqueſt, 26. „„ „ 


28. The Defendant does not 6s may be taken by Default. | 
G. Hiſt. C. B. 60. 62. 81. 1 , | 


8 „% ũ „„ joinec 
5 „ 4 1 4 
1 (R) [ Inqueſt taken by Default. Wm 
n Reſpect of the Tus in the Action. =, being 
Trin 


—— 


1 frained in Default of the Defendant, and after che Peitadt. 
Iſſue the Acquittal, which makes the Action real, is acknowledged, al 


2. In Debt the Defendant came by Capias and pleaded 70 Iſſue, _— 
found Mainpriſe to keep his Day, and failed at his Day, by which the 
Inqueſt was awarded by his Default, but no Capias upon the Mainpriſe ; i 
for this ſhall be double Pain. Br. Inqueſt, pl. 21. cites 38 E. 3. 14. 

3. In Debt the Defendant pleaded a Releaſe, and the Plaintiff ſaid, I 
that Mon eſt Factum, and at the Day of Venire Facias, the Defendant 3 
made Default, and the Inqueſt was taken by his Default, and found jo I 
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ths Defendant, by which the Plaintiff took nothing by his Writ ; and 


er it the Plaintiff had prayed ir, he might have had him condemned 
by the Delault before the taking ot the Verdict ; and ſo fee Folly in the 
PJaincitl, Br. Inqueſt, pl. 5. cites 40 E. 3. 15. 
4 In Treſpaſs, the Defendant confeſſed the "Treſpaſs, and juſtified, and 
alter adde Default at the Day of Adjournment, by which the Inqueſt was 
taken by Default, and not Writ to inquire of the Damages. Br. In- 
queſt, pl. 20. cites 9 H. 5. 15. 5 

5. In Debt it was faid for Law by Forteſcue, that if the Defendant 
pleads 4 Releaſe upon which they are at Iſſue, and after the Defendant 
makes Default, he ſhall be condemned by Default. Br. Inqueſt, pl. 3. 
ices 34 H. 6. 24. „„ NY 
; 6, 2 upon ſuch Releaſe and Default ia Treſpaſs, the Inqueſt ſhall be 
taken by Default, and no Diverſity or Reaſon is given by him, but that 
the Uſage has been ſo; But Brook ſays it ſeems to him, that the Reaſon 
is, that the Debt is certain, and the Damages in Treſpaſs is uncertain. Br. 
Inqueſt, pl. 3. cites 34 H. 6. 24. „ . 

In Debt the Delendant pleads a Releaſe made to him by the Plain- This has 

tit, the Plaintiff replies, that this Releaſe was made by Dureſs, and 3 7 
upon this they are at Iſſue, the Defendant makes Default, the Inqueſt = * 


mall be taken by Default. Jenk. 81. pl. 59. formerly. 


The Reaſon 


ſcems to be, if the Defendant had appeared, and an 1 had been taken, and it had been found 
againſt him, the King ſhould have a Fine; and the 
. 5 


8. But if the Defendant being ſued in Debt, had pleaded Nox eſt In neither 
Caſes is the 


Fifium, and had made Default at the Trial, he ſhould be condemned e theſe 


' without taking an Inqueſt. Jenk. 81. pl. 59. | Obligation 


1 . acknowledges 
by the Plea, See Roll. 586. pl. 2. and pl. 7. 
9. But in Treſpaſs the Defendant pleads a Releaſe, and Iſſue is joined 
upon it that it is 20 the Plaintiff's Deed, and the Defendant makes De- 


fault, in this Caſe an Inqueſt ſhall be taken; tor Treſpaſs is uncertain for 


the Damages, and a Jury ought to find them; the Debt is certain, and 
appears to the Court. Jenk. 8 1. pl. ?1ù 9 5 
10. Upon an Iſſue, whether Payment was made or not, the Inqueſt 
ſhall be taken, although the Detendant makes Default. Jenk. 68. pl. 
0 ee , LL = 
11. In Treſpaſs the Defendant juftified for a Way &c. and Iflue being 
joined, the Cauſe came down to be tried at Nifs Prius. But the Defendant 
made Default, and ſo the Inqueſt was taken by Default ; and now the Iſſue 
veing immaterial, the Court was moved for a Repleader, Et per Holt Ch. 


J. the Defendant is out of Court by the Default, and that to all Pur- 


poles but this, viz. That Fudgment may be given againſt him; therefore 
being out of Court, there cannot be a Repleader, unleſs the Default could 
be waiv'd, or the Party could be brought into Court again. 1 Salk. 216. 
Trin. 2 Ann. B. R. Staple v. Hayden. ”— 


148} i 


efault of the Defendant hinders this. Jenk. 
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(S) Tn what Caſes upon a Default Judgment 1 
dien, or Inqueſt taken by Default. 


Firb, AC. I. IN an Aſſiſe, if the Tenant makes Default at the firſt Day, the 
ſiſe, pl. 302. Inqueſt ſhall be taken by Dekault. 30 All. 17. adjudged, 


eites S. C. | | | 5. It 
—--—- Afſiſe of the Office of Serjeant at Mace, to the Houſe of Commons; The Plaintif arraign'd Scire F. 
the Aſſiſe the firſt Day of the Term; The Tenant being demanded, made Default; Ideo Capiatur upon In 
Aſſiſa, per Defaltam. Then the Demandant counted, and ſhew'd the King's Patent of the Office Trial 
which is read. The Jury not being yer ſworn, Day was given to Wedneſday next, at which tine n 
Court held, that the Defendant may give what Evidence he can, but not to plead in Abatement, o. ſhall Vi 
Bar of the Aſſiſe, nor to Challenge; and the Wedneſday the Cauſe was tried at the Bar, 2 Ley b. 7. Al 
120. Hill. 25 & 26 Car. 2. B. R. Cragge v. Norfolk. %%% ͤ LOW 8 6. In 
18 Ons 9 0 Gartill 

2. [So] In an Aſſiſe, if the Tenant be attached and makes Default, dadtift 

Judgment fhall not be gtven, but the Jngueſt ſhall be taken by De take! | 

tattit. 8 I). 6. 2. 7. b. 5 8 3 | | | ; | he Iſſue 

In Debt the 3. In Debt or other Action, if the Defendant pleads he owes him ro- 3. Gar 


In De: 


ab e A Y a ) 


Defendant thing, UPI which they are at 1!iue, und alter he is eſſoined de Ser. 
was eſſoin d vitio Regis, and does not bring his Yarrant at the Day, it ſcems the 


5; #e #exi72 Jngtieſt tall be taken by Oekault, thaugh the Statute of Glou- 1 
at the Day belter, cab. 5. hath given a Penalty for it. 21 E. 3 62. b. But nee 


thereof æbas gU=re + 29 E. 3. 36. adjudged. 5 


 eſſoin'd de n 8 8 | 7 | 3 
Servitio Regis, and at the Day of this did not bring bis Warrant, and the Plaintiff pray d the Inqueſt ly | . | 
Default, and could have only 408. Damages for the Delay, and Niſi Prius awarded where the Sta- ad 5 
tute of Glouceſter cap. 4, is, that by ſuch not warranting, he ſhall loſe 20s. for the Journey, or | faule, 
more, as the Diſcretion of the Juſtices ſhall ſerve. Br. Eſſoine, pl. 57). cites 21 E. 3 37. — Oblig. 
Fitzh. Enqueſt, pl. 8 cites 21 E. 3. 58. S. P. [but ſeems miſprinted, and that it ſhould be 21 E. ;. . 

Cr ro 3 „ „„ Plaintif 

+ Fitzh, Eſſoine, pl. 180. cites S. C. by Def. 

| 88 | | ue is 

: nent b 

. | 5 3 SES A the Ple 

1 | | WY 3 that Us 

„ 5 | as | 85 + MAKES 

(T) 1 what Caſes upon a Default an Tagqueſt ſhall be e 

taken by Default, or Judgment is to be given. 

1. JT ſeems that where before Iſſue upon Default Proceſs ſhall iſſue, WM i 

and Judgment is not to be given, there after Iſſue upon Default, du, 

5 the Inqueſt ſhall be taken by Default. 11 . 4. 32. — tat 
80 D 2. If by the Iſſue the Action is confeſſed, and a Matter ſubſequent i 8. 
S , in Diſcharge in Trial, if the Defendant makes Default, Indgment . bie 
Enqueſt pl. ſhall be given without taking the Inqueſt, but otherwiſe e contra» g 
16. cites 11 I), 4. 32. 3; ou. 5 185 _ Wis 
Jenk. $1. pl. 59. cites S. C — In Debt, if the Defendant plr-ads Relea e, and aſter makes Default, 3 tor a 
8 ſhall be given by his Default, For by ſuch Plea the Dl is confelr'd Per. Cur. Br. — 
efault, pl. 92. cites 5 E. 4. 6. | | 2 1 a 
...... AO 

_ 8 3. Ik in Debt upon an Obligation, the Defendant ſays he made it . 
Haar „1 by Dureſs, upon which they are at Iſſbe, if the Defendant after- IM :- 
Default, pl. 5 a 8 
ze, cires Wards makes Default, the Jnqueſt ſhall be taken, for the Obligation 12 


4 I H 4 31. was never acknowledged. 11 I), „ 
Br. Enqueſt, pl. 16. cites S. C. 


Jenk. 81. pl. 59. S. C. 3 
| TR. + But 


— —— — — — 


— — Uꝛ7 q ö .'ꝰꝰ. ᷑ . — — SO ooo 


Fut in Devt upon an Obligation, it the Defendant pleads the 8. r. aud 
geleaſe of rhe Plaintiff, Upon which they are ar Itiue upan the Dental / if he 
thercot, and after the Oetendant makes Oefault, Judgment thall 8 
be gwen againſt the Oetendant, for by the pleading of the Releaſe B. n-twate, 
hc haͤth acknowledged the Debt. 14 D. 4. 2. 12 . 6. 7. pl. 4 cites 

| | 5. T3 
per Forteſcue, and others. Br. Inqueſt, pl. 16, S. P. Sites 11H. 4 32. FM upon Fr 
Releaſe pleaded in Treſpaſs, and Default made after, the Inqueſt ſhall be awarded by Default, and no 
Condemnation by Default, and the Reaſon ſeems to be inaſmuch as in the one Caſe the Debt is cer- 


rain, and the Damages in Treſpaſs not. Bur Forteſcue faid, there is no Difference in Reaſon, but 
the Uſage has been ſo Br. Default, pl. 3. cites 34 H. 6 32. 


5. Ik a Man, in Execution upon a Condemnation in Treſpaſs, ſues a Fitzh Scire 
Sire Facias againſt the Recoveror upon his Releaſe, who denies it, 0 at a 
upon which they are ar Iſſue, if the Recoveror makes Default at the SG . 
1:1al, Judgment ſhall be given upon the Octavlt, that the laintift 

Cyall 18 the Inqueſt not taken upon the Oefault. 12 H, 

7 In Benner, tt the Garnithee and Plaintiff are at Iſſue, and the Br. Defzult, 
Garnithee makes Default at the Niſi Prius, Judgment ſhall be given 2 85 5. Cites 
2gainſ> him upon the Default, and the Inqueſt ought not to be T6cT5Guen 
taken by Oekault. 8 0. 6. s. 1. * 
the Iſſue; For by the Default the Iſſue is waiv'd, and the Inqueſt ſhall inquire of the R and 
the Garniſhee ſhall not have Attaint. Br. Inqueſt, pl. 57. eites S, C. Jenk. 81. pl. 59. 8 P. 


In Detinte the Defendant pray'd Garniſpment and had it, and at the Day the Garniſhee and the Plaintiff 


abtear'd, and the Defendart made Default, yet the Plaintift could not have Judgment by Default; 
For the Defendant has done all that he can do, and the Action is now between the Plaintiff and the 
Carniſhee upon Inrer-pleader, and upon this the Garniſhee picaded Releaſe of all Actions, and it was 


* 


accepted. Br. Default, pl. 91. cites 39 E. 3. 


. In Debt upon en Obligation, if the Deſendant denies the Deed, 
and atter Iſſue makes Default, the Inqueſt ought to be taken by De- ine, ene 
walt, aud not Judgment given, tor he does nor acknowledge the Hefe 
Obligation by the Plea, 12 ). 6. 7. 1 - makes De- 
: | | e 1 . | ault, the 
Plaintiff may proceed to Trial, and have the Inqueſt taken by Default; but he ſhall not Kat Fame 


Generally, 


[ſue is thereupon joined, and at the Prial the Defendant makes Default, the Plaintiff may pray Judg- 
nent by Default and the Inqueſi need not be taken by Default, for by this Flea the Duty is confeſſed, and 


ior tne Debt was certain, but the Damages are uncertain. 1 Salk. 216, 214. Trin. 2 Ann. B 
Staple v. Hayden. 1 | 1 * | 
In Account as Receiver, tf the Defendant traverſes the Reſceipt, 

upon which the Parties are ac lifue, and after the Defendant makes 
Vciauir, no Judgment ſhall be given, but a Capias to hear the 
JULY; and it he makes Oekault (“) thereupon, the Inqueſt ſhall be 

lan by Default, 30 E. 3. 12. adjudged. =» 5 

§. In a Quid Juris clamar, if che Detendant claims a Fee, upon 

Witch they are ar Iſſue, and atter the De ſendant makes Default, the 
Zugueſt ſhall not be taken by Dekault, but the 10 laintiff ſhall recover 
eee 
9. So IN a QUutd Juris clamat, if the Iſſue be upon any Matter præ- 

ter the claiming a Fee, and after the Oetendant makes Detault. the 
oUTULN hall not be taken by Oekault, but a Diſtrels ſhail iſue 
Wnt the Defendant to attarn. 30 E. 3. a9. | 
10, In a Quare impedir, It the Detendant conies at the Grand Diſtreſs. 
ured, and pleads to the contrary, and after makes Default, the. 
eit tat be awarded to the Bithop without taking the Jnqueft. 
1 C. 2. Qllate impedit 5 4 855 


11. Ia 
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it after [ſue _ 


by Default, nuleſs in ſome ſpecial Caſes. In Debt upon a Bond, if the Defendant pleads a Releaſe, and 


tne Plea is not made good; Aliter upon Non eft factum, for thereby the Duty is denied, therefore in 
wat Caſe the Inqueſt mult be taken by Default; But in Treſpaſs, it the Defendant pleads Releaſe, and 
nales Default, the Plaintiff cannot pray Judgment by D-taulr, but muſt pray the Inqueſt by Default; 


Fol. $89. 
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it. In Debt it the Defendant pleads Releaſe and the Plaintiſ deny, the 
Deed, and at the Day of Ventre Facias returned, the Defendant Makes 
Default now he ſhall be condemned by Default it the Plaintiff prays it. 
but it he takes tne Inqueſt by Default, and they find againſt him ky 
ball be barr'd quod nota. Br. Default, pl. 6. cites 42 E. 3. 1. 
12. Dett upon an Obligation, the Defendant pleaded Releaſe of all A. 
tions, and the Plaintiff denied the Deed, and ſo to Iſſue, and at thy H. 
he did not come by which he had another Day, and at the Day the D. | 
fendant did not come, by which he was condemned by Default quod nor; . 
for by the pleading of the Releaſe the Obligation is not denied, quod 
nota, and is as confeſſed. Br. Default pl. 9. cires 45 E. 3. 10. | 
13. And note there, that if the Defendant, after that he had pladed y 
the Inqueſt upon the Releaſe had made Default at the firſt Day after that 
he had joined Iſſue, he fhall not be condemned at this Day; for the 
Statute gives him one Eſſoign, or one Deſault, fo that at the next Day ſe 
may purſue &c, Ibid. : . EY 
14. It Four bring Writ of Error upon Outlawry pronounced againſt then 
in Appeal of the Death of the Baron brought by the Feme, and jhe is te. 
turned warned and does not come, and two of the Plaintiffs appear and 
two not, the Feme Defendant ſhall not be demanded if all the Plaintifs 
do not come, and Severance does not lie. Br. Demand. pl. 3. cites 3 M. 
Br. Diſcon- 8 1 5. Where Protection is caſt at the Day of the NMiſi Prius, and repeal. | 
tinuance of ed at the Day in Bank, and the Defendant makes Default, the Plaintiff 
5 3 pl. ſhall not recover by Default, bur ſhall have the Inqueſt by Default; } 
Sets for the Default at the Nift Prins was [aved by the Protection. Br. De- 
Protection, fault, pl. 27. cites 14 H. 4. 23. 
c : „„ )) 
3 — Br. Enqueſt, pl. 18. cites $ C. The Jury ſhall not in ſuch Caſes be demanded, } 
but by Award new Proceſs ſhall iflue againſt the Jury; But if the Protection had been diſallow d ar 
the Day in Bank, there in Debt the Inqueſt ſhall be taken by Default; Per Hank. Quære. Br. Eu-. 
queſt, pl. 51. cites S. C. > — : | 5 Mi 


Br. Enqueſt, 16. In Debt the Defendant pleaded Releaſe of all Actions Perſonal, the | 
p19; eines Plaintiff ſaid that he made the Deed by Dareſs, and at the NMiſi Prius 
Je Defendant made Default, and yet per tot. Cur. the Defendant ſhall | 
not be condemned by Default, but the Inqueſt thall be taken by De- 
fault, tor the Deed is not denied, but is avoided by Dareſs and by Matter 
ia Law, and fo fee upon Deed denied and Default made after, the Plain- 3 
tiff ſhall recover, and the Defendant ſhall be condemned by Default. 
Br. Default, pl. 28 cites 9 H. 5. 13. e b 

17. A Man condemned by Ca. Sa. got Releaſe of the Plaintiff and has } 

Sire Facias ad copnoſcend. factum, and the other comes and denies the 
Deed, by which they are at Iſſue, and after the Plaintiff makes De- 

fault, the Defendant ſhall go quit. Br. Detaulr, pl. 76. cites 12 H. 6. 
7. and Fitzh. Scire Facias 1433. 5 J 
18. Treſpaſs againſt Three who imparled to another Term, and at the Y 

Day one made Default, and the Tivo pleaded to Iſſue in a Foreign Place, Þ 
and theretore Inqueſt to inquire of Damages was awarded againſt him 
who made Default. And ſo ſee that by Default after Imparlance the 
Detendant ſhall be condemned, quod nora, and yet the other two pleaded, 3 
which intitled rhe Third to the whole. Br. Delault, pl. 38. eites 19 H. 6.5 

19. If Tenant by Receipt joins Iſſue upon Feofail, and after makes De- 
fault, by this all the Iſſue and Jeotail is waived, and Judgment ſhall 
be given upon the firſt Default of Tenant for Term of Lite, and all 
done by the Tenant by Reſceipt is waived. Br. Waiver des Choſes, pl. 
. 46. cites 20 H. 6:37. 5 9 „ 1 

hr. Enqueſt, 20, Delt upon an Obligation of 40 1. the Defendant pleaded Releaſe + 
pl. 37, cites all Actions &c. and Ven. Facias returned, and the Defendant made De. 
2825 fauit, and ir was argued, if he ſhall be condemned by Default, as“ 
be had pleaded Acquittance, which conleſſes the Debt, and after = 2 
: | ma E 
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Default. 
ade Default, and after ſeveral Precedents were ſhewn, that all was 
„„ by which the elendint was condemned by Detaulc ; Nota. Br. 

Netaule pl. 68. cites 5 E. 4. 88. | Les 
21. Contra where he pleads Matter in Fadt, as Condition in Arbitre- gr. Enqueſt, 
ent, or the like, alter Default made, there the Inqueſt ſhall be award- pl. 3 . cites 
ed by Default, but he ſhall not be condemned by Deſault; Per Choke & C. 
|. uod non negatur. Ibid. | Ins 

22. In Account the Defendant pleaded that he was not his Receiver &c. Br. Enqueſt, 
and found againſi him, by which he was adjudged to account, and he pl 33. Cites 
alleged Payment before the Auditors, and after he made Default, and the 8. 8 x 
Plaintiff prayed 3 by his Default and could have only Inqueſt ys ) 
by Default. Br. Default pl. 62. cires 1 H. ). 2. N 
23. Contra, where a Man in Debt upon an Obligation pleads Acquit= Br. Enqueſt, 
- tance, and after makes Default he ſhall be condemned by Default; Note Pl 33. cites 
the Diver/ity, where he pleads Deed of the Plaintiff, and where he S. C. 
pleads a Matter without without writing. Ibid. F 
24. In a Writ of Right brought by the Lord Windfor, the Plaintiff 
and Tour Knights, and Eleven of the Grand Aſſiſe appeared, and the Te- 
naut made Default; The Prothonotaries ſaid, that the Default of the 
Tenant ſhall only be recorded, and the Jurors ſhall not be demanded, 
for the Inqueſt ſhall not be taken by Default in this Caſe, as in Perſonal 
Actions. But ſays that Glanvil in his Treatiſe De Magna Aſſiſa 
&c. is to the contrary. Dy. 98. a. pl. 51. 52. Paſch. 1 Mar. Ld. 
Windſor v. St. John, _ 5 . | 

25. Husband and Wife Tenants in Writ of Right, they made Default, But Ibid. 
after the Miſe joined, and after the Wife was received to join the Miſe 103. b 
again, but if the Party ſhall have Seiſin of the Land without a Petit- . G. 4 
Cape, in that the Books differ. Dy. 98. a. pl. 53. Paſch. 1 Mar. Ld. ,** LITE 
Windior y; TFT ß „„ 
26. Holt Ch. J. ſaid, that ſome old Books held, that where the Defen- 1 Salk. 
gant made Default af ter Iſſue jotned, Fuug ment ſhould be given by Default, 216. S. C. 
aud act the Inqueſt taken by Default. Some old Books indeed are ſo, d S. f. 
but T never underſtood the Reaſon of them. A Difference has been 2 
taken indeed, where a Releaſe was pleaded, and where other Matter; in (aid, that in 

the firit Caſe, becauſe that Plea contefles the Debt, if the Defendant Perſonal Ac- 
made Default at the Trial, Judgment ſhall be given againſt him by 125 before 
Default; but even in that Caſe they agree, that the Plaintiff may go on _ Nees 
to Trial, it he will. As to all other Caſes it is a general Rule, that there oak 
ſhall be no Judgment by Default after Iſſue joined. By the Statutes peremptory, 
of Weſtm. 2. & Marlb. the Defendant can have hut one Default after but after 
ſſue joined, and that muſt be Ad proximum Diem. Now you always the aun De. 
appear upon the Return of the Venire Facias. Bur in thoſe Days the fault is not 
 Detendant was called ſolemnly upon the Return of the Venire Facias; peremptory, 
and it he made Default, then went a Diſtringas, in which was inſerted but the ſe- 4 
a Clauſe to diſtrain the Defendant to appear; but if he made Default, Ch TY. 
then there was no other Proceſs ro bring him into Court again, and fo the "oh 
his Default was peremptory. And warned the Bar never to make De- of Weſtm. 2. 
taults any more; for it will be hard to maintain, that any Judgment <p 27. and 
can be given for the Defendant, after he has made Default. Powell J. 1 
ſaid, that a Defendant that has made Default, is not fo out of Court, 
but that Judgment may be given againſt him, but he can never have. 
a Day in Court again. 2 Ld. Raym. Rep. 923. Tin, 2 Ann, 1a Caſe 
ot Staples V. Heydon; | | SD 8 5 
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Delene 
Audie 


; | 3 5 | 5 8 3. 3 
(U) Jn what Caſes Judgment ſhall be given upon 3 5 15 
And in what Caſes a Wit ſhall iſſue ad Audiendm ß; i cert 


11. 
makes 


Judicium. 


„„ | 12: 
15 * 1 Debt, If there be a Demurrer in Judgment upon a Plea in Bu, es 
1 and aiter the Plaintiff makes Default, a Writ ſhail ue again 4 5 


cover! 
fault a 
is 210 
[ana 


+ 5 


Tu Dube ig DIM ad Audiendum Judicium. 20 P. 6. 44. b. 

t he Parties „„ RTE „„ 5 | 

are at Iſſue or de mur, and after the Defendant makes Default, the Judgment ſhall be upon Del ult zn. 
the Demurrer or Iſſue waiv'd. Br. Detaulr, pl. 58. Cites 38 EG 335 Per Mak a Fon 


Br. Audita 2. In an Audita Querela the Defendant appears, ann the Phang 
ET Nen we 5 declares, and was let to Mainpriſe, and after the Detendant makes De. 
— Firzh, tault, the H laintiff ſhall not have Judgmenc agatnſt him becauſe he 

| Audita Que- Nevce picaded, but a Diitreſs thall iflue. 47 C. 3. 1. b. e 
Feld, pl. 2. | | 2 | | 

| ci A Br. Default, pl. 79. cites S8. C. 


mages 
ne y 


5 8 3. But if he pleads, and after makes Default, g Writ ad Audiendum 
ered, ating 3 => % | as | | | 
Sr J ecites Jadicium ſhall ue, 47 E. 3. 1. b. „ dag 
S. C——Fltzh, Audita Querela, pl. 2. cites S. C. Br. Default, pl. 79. cites 8. C. 


A Man de- 4. Ik the Detendanr after Appearance departs in Deſpite of the Court, 
„e Judginent ſhall be againit him. 7 0. 6. 39. b. „„ 

TN „ 5. If the Vetendant appears, and the Court gives a Day to anothe 
B. RA Term, at which Oay he makes Detaulr, pet ns Judgment ſhall be 


— 


which we re- en. 7 . 6. 39. f. 1 % ! . N 
Ward, ma £0 Bur Proceſs ihall be awarded in this Caſe, 7 H. 6. 41. b. du⸗ 
upon this he bitatur. | | | . 
Brought Bill _ | I, | 3 : : | | | 
of Maihem againſt him, and they appear'd to the Bill, and Day was given in this Form viz. Ad iſtam 
biliam compa: evtibus tam Querente quam Detendente ſuper hoc dies datus eſt uſque in Diem Jovis 
Kc ſalvis defendenti exceptionibus ſuis ad billam, ad Perſonam, er avantagiis quibuſcunque, and after 
the Defendant was demanded and made Default. Vampage ſaid, it a Man appears and ſays nothing, 
the Plaintiff ſball recover for want of Anſwer, and if he appears and makes Default in the ſame Term, he 
ſhall be condemn'd; For this is a Deparzure in deſpite, and if he imparles and makes Default at the 
Day, he ſhall be condemn'd ; by which he pray'd, that he ſhall be condem'd. And the firſt Caſes 
were not denied which Vampage put, but in this Caſe, becauſe the Day «vas given by the Court, there- 
fore he is out of the Caſe, and ſhall not be condemn'd, Quod Nota, for he did not demand the Day as 
upon Imparlance, nor had Oyer of the Bill, therefore ſhall not be condemned, Quod Nota, by 
Award, and thoſe Matters are in Perſonal Actions, and not in Actions Real, but there pon Imparlance 
it ſeems, that the Tenant ſhall l:ſe Seiſin of the Land, and in the other Caſe Petit Cape ſhall Iſue, as it 
ſeems. Br. Default, pl 34. cites 7 H. 6. 39. 41. r. Bille, pl, 6. cites S. C. | 


Br. Bille, 5. In u Writ of Annuity, if the Defendant makes Default after Ap- 
pl 6. -nes pearance, the laintiff ſhall recover the Annuity, 2 h. 4. 4 : 


In 3 8. But 2 D. 4. 1. b. per Curiam, a Writ ſhall iſſue to hear Judg- 
if the De- ment. 5 . 5 


ſendani | | | 3 | NES : = 
makes Default after Appearance, Diſtreſs ad Audiendum Judicium ſhall iſſue. Quære H. 6. R. 3. N. 
Default, pl. 81. (82) cites 2 H. 4. 1. S. C. Fitzh. Proceſs, pl. 116. citcs 8. C. 5 


9. In a Writ of Annuity, if the Deſendant hath Aid of the King 
Patron, and of the Ordinary, and after a Procedendo — 5 2125 
| 3 5 | etendan 
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-{endant and the other Pralees make Detault, n Mrit (hall inlue an 
üdtendum Judicium, but he {ali be ſummoned to 1 1 E. 
. 25 Where no certain Thing is demanded, if the Detendant after Ap- * Br. De- 
zea-ance makes Delaulr, uo Judgment shall be given, for it cannot dr ee rs 
be adjudged by the Juſttces, otherwiſe where the Thing demanded 7. Dole this 
18 certain. 8 2 D. 4.23. | Defendant 

11. As t in Treſpaſs, If the Defendant pleads a Releaſe, and after pleaded in 
makes Default, the JAlaintift ſhall not have Judgment. 2 HÞ, 4. 23. N e of 

12. But || 10 Debt If 1S otherwiſe, for there the Demand is certain. nr Gi 
2 I). 4. 23. l | | 


Plaintiff im- 

| es | parl'd, and 
at the Day of the Imparlance the Defendant made Default, and the Plaintiff demanded Judgment to re- 
cover by his Default, and per tot Cur. except Moyle, he ſhall have Judgment to recover by the De- 
faulr after Appearance, Quia Nihil dicit ; for if he «rho appears and pleads, does not maintain it, this 
is Anali Nibil Dicit and after by Advice of all the Juſtices, the Plaintitt recovered his Debt, and 
Damages, tax'd by the Court. Br. Default, pl. 58. cites 38 H. 6. 33. 


+ Gr, Tnquelt, pl. 11. cites 8. C.. il in Plea Real, uon ſuch Default aſter Imparlance, ſhall 
iſe Petit Cape Br. Ibid. ——— But it ſeems, that in Treſpaſs upon ſuch Default, chere there is no De- 
and certain, there Inqueſt ſhall be taken by his Default. Br. Ibid. Br. Peremptory, pl. 27: 
cites 8. C. | 5 Rn | 3 | | | 

| Br. Inqueſt, pl. 11. cites S. C ———Bur in Debt of 20 Quarters of Corn, the Defendant had pe- 


remptory Day alter ImparIance, to anſwer, and did not come, and the Plaintiff pray'd his Debt and Da- 
mages to be aſſeſs d by the Curt; Brian denied it; for this varies from the Common Action of Debt of 


cium. Br Default, pl. 104. cites 11 H. 7. 5.———See(T) pl. 4. and the Notes there. 


13. When an Iſſue is found for che Demandant, ik the Tenent makes Br. Judg- 
Detault atter, Judgment ſhall be given ; for after Jiſue nothing re- T2 n 


mains but to give Judgment. 4 0. 6. 28. 195. eres 


bh | . Ny Br. Default, 
pl. 43. cites 8. C. — Fitzh. Judgment, pl. 7. cites S cf 


14. In a Writ of Coſinage, if Baſtardy is pleaded in the Demandant, >. a but 
and returned by the Biſhop that he is a Mulier, it at this Return any an 
the Tenant makes Default, the Ocmandant recover, and no Petit⸗ nid, the 
Cape ſhall iue, for the Iſſue is tound tor him. 4 0. 6. 28 Deinandant 
1 | | all nor 
bare judgment to recover, bur ſhall have Petit Cape; But per Martin, This is a Trial as Trial by 
Verdict, and after Trial by Verdict, the Demandant ſhall recover the Land, not withſtand ing, that 


ment, pl 108. cites 8. C. 


15. So ik after Iſſue found for the Plaintiff at the Niſi Prius, if a Fitzh. Judg. 
Day be given in Banco, and the Defendant makes Default, Judgment prong pt 
ſail be given againſt him. 4 0. 6. 28. po 
16. In .Ouare wmpedit, it the Defendant makes Default after Appearance, 

the Plaintff {hall recover the Freſentment and his Damages, and have 

Writ to the Biſhop, but if he had taken Continuance and had made 

Delault, Diftreſs ad Audiendum Judictum thould Iſſue. Br. Detault, 


pl. 80 cites 2 H. 4. 1. & 6 R. 2. 


Br. Default, pl 45. cites 4 H. 6. 28.— Fitzh. Judgment, pl. 7. cites 8. C. — gr. Judg- 


bn... 


17. It Vouchee appears by Attorney, and after caſts Protection, which 
is repealed the next Day, Seiſin ol the Land fthall be awarded ; tor 
Detzult and Appearance cannot te all at one and the fame Day, Br. 
Letaulr, pl. 18. cites 7 H. 4. 19. . e 
18. Where Tenant in Præcipe quod reddat appears at the Niſi Prius by Br Garrantie 
Attorney, who has no Warrant, this ſhall turn him in Default at the Day de Auorney, 


Cape ſhall be awarded and no Seſin of the 


and, Br. Default, pl. 26. $ Aux 
cles 14 H. 4. 16. 


Bank, Hull 


| : 60 woyld not 
record any Warrant, and ſo it was taken as a Default. 


6 K 1 19 In 
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mey which is Deber and Detinet; Bur this Action is in the Detinet only, and therefore the Value of tbe 
Cern ſhall be inquir'd at the Time & and therefore Writ ſhall be to inquire of the Value, per J udi- 


ſome juſtices 


the Tenant makes Default, by which the Demandant pray'd his Judgment at his Peril, and had it. 


in Bank, though the Fury be taken and paſs 25 the Demandant and Petit Pl. A cites 
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Br. judg- 19. In Debt, the Defendant pleaded Miſuomer, and the Plaintiff im. 5 : 
3 parled and at the Day the Defendant made Default, and by the Opinion (ran oy 
hea Hf of all the Juſtices, except Moile, the Plaintiff ſhall recover, and no was ad 
6 21, Niftreſs ad Manutenendum placitum ſhall iſſue. Br, Default, pl. 51, | 5 
Per Priſdt. cites 2) H. 6. 27. On par De 
Sp For 20. So if he had pleaded in Bar, and after had made Default, and thi, of f 


a Man ſhall in Plea Perſonal; but in Plea Real, Petit Cape ſLall iſſue. Ibid. 
recover by 1 | 3 e | 
Default after Appearance, as well in Plea Perſonal, as he ſhall have Seiſin of the Land in Piea Req Default, 
by Default after Imparlance in one and the ſame Term, and if in another Term, then Petit Cape in Pefauit, 
Plea Real, and upon ſuch Default in Plea Perſonal, if the Thing be uncertain, as Damages in Tyer. 
paſs &e, he ſhall have Writ to inquire of the Damages. Br Judgment, pl. 110. cites 37. H. 6, TI 


| | | f | arty N 
er. It Tenant in Præcipe quod reddat appears and imparles, and af. 3 
ter makes Default, Seiſin of the Land ſhall be awarded and not Petit. the Day 
Cape; Per Priſot quod non negatur quod nota. Br. Default, pl, 5s, | Cale ot 
Cites 38. H. 6. 33. En 8 ws 9. 1 

22. And per Priſot in Conſimili Caſu 39 H. 6. 16. every Default ar pear 3 4 
Imparlance is peremptory, and ſo in Mrit of Right if the Tenant Vouches, | ment fen 


and the Vouchee appears and enters into the Warraniy, and imparles, and . 

after makes Default, the Demandant ſhall recover Seiſin ot the Land 

againſt the Tenant, and the Tenant over in Value &c. Ibid. 

2z. In a Writ of Right, ©uia Dominus remiſit Curiam ſuam Domino 

Regi, by Baron and Feme, where the Wife appeared per Prochein amp being 

within Age, the Tenants vouched the Common Vouchee, who entred and 

joined the Miſe upon the meer Right, and atrerwards made Default, 

and judgment final was given againſt the Vouchee and his Heirs, and OPT 

againſt the Tenants and their Heirs. Dyer. 56. a. pl. 19. Trin. 35 H. 

| 8. Anon. 1 %% nol ” „„ 

S. C cited 24. In a Writ of Right if the Tenant makes Default after the Miſe 
5 Rep. $6. joined the judgment ſhall be final. F. N. B. 6. (N) 5 


the Mi! 
this th 
ſhall be 


24-0: | e - | | 5 
38 Eliz in Penryn's Caſe, and reſolv'd e contra, viz. That final Julgment ſhal] not be given in 
ſuch Caſe, but a Petit Cape ſhall iſſue; For perad venture he may ſave his Default. — Bulſt. 161, - 
162. Trin. 9 fac. the Reſolution in Penryn's Caſe. 5 Rep. 86 cited, and denied per Cur,—2 5 

Saund, 46. Hill. 21 & 22 Car. 2. S. P. accordingly, in Cafe of Williams v. GWyn. 5 [ k 
ſequen 


25. Error of a Fudgment in Dower; after Iſſue the Tenant being an ao 


Infant made Default, a Petit Cape was awarded, and Judgment given | 
by Default; the Court held it no Error, eſpecially it being after Ap- } 
pearance, tor he cannot ſave his Default by Nou-Summons, Cro. E. 308. | 
pPlw. 16. Mich. 35 & 36 Eliz. B. R. Gore v. Purdue. F 

Bulſt. 159. 26. Error of a Judgment in a Writ of Right of Lands in T. The | tance 
TE, Writ was Quia Dominus nobis remiſit Curiam ſuam ; The Defendaut 

S C. the 4 ter divers Imparlances made Default and final Judgment was given in 
uv hole Court Durham, Error aſſigned was, becauſe final Judgment was given upon 


ſeem'd all a Default after Imparlance, where it ought to have been only 2 | 15 
clear of Opi- petit C ape; the Court did did not give any Reſolution in that Point, i Bf: 
nion, that 5 . & 4 Br 
the judg. but ſeemed to 1ncline that a Judgment final ſhould not be given, unleſs } 
ment given upon a Departure in Deſpite of the Court, which is upou a Default of 3. 
at Durham he Tenants the ſame Term after Imparlance. But if Day be given to any Judg 
was errone- Other Term, or Time certain, and then the Tenant makes Default, and 1 
ous, burthe jt ſnall be otherwiſe. Cro. | pl. 2 Mi Lilburn v 
Reverſal of Ic 104 e OLNCETWULC., Cro. J. 292. pl. 2. Mich. 9 Jac. Iburn v. 
it was not Heron. | | | 
and upon the declaring the Opinion of the Court, the Parties ended the ſame between themſelves, Þ} | F 
without further moving of the Court herein Yelv. 211. S. C. and the Difference taken be- 
tween General and Special Imparlance, which is to a Day certain, in which Caſe the Tenant 1s not 7 
bound to appear till the Day, and there may be ſome Cauſe whereby to excuſe his Default, and then 4 


no Laches in him, and con!eqnently no Reaſon that he ſhould loſe his Land peremptorily, where 
the Sine, appears not to the Court, and where he is not guilty of any Contempt. Quod Nota; 
Per tot. Cur. | 7 | | 


27. Er 


Default. 475 

— wv. was brought of a * udgment in Ouod ei deforceat at the 

or Sons in Wales, 100 Age for Error that 1 final 
E ven upon Default after Appearance, where it ought to be Petit 
75 1 all Real Actions upon Default after Appearance, and Grand Cape 
1 Defanit before Appearance, which the Court held maniteſt Error. 
pF 105. Trin. 15 Gar. 2 B. R. Slaughter v. Tucker. 
of” t che Tenant makes Default in 4 Real Action, a Grand Cape is , x Reva 
warded and upon the Return of it, if the Demandant inſiſts upon the Rope $24. ; 
Default, he muſt have Fuagment final ; but the Demandant may waive the 923. S. P. 
Default, and rake an Appearance upon the Grand Cape; and that is re- by 1 = 
lar becauſe the Tenant comes in by Proceſs ; and ſo it is of a Default ins 
a Petit Cape, but iu 4 Perſonal Action there is no Proceſs to bring the 
Party into Court again 3 alſo the Day of the Niti Prius not being the 
{me with the Day in Bank, a Default at Ni/ Prius cannot be waived at 
le Day in Bank. Per Holt Ch. J. 1 Salk. 217. Trin. 2 Ann. B. R. in 
Caſe of Staple v. Hayden. 3 . 
29. A Ii rit of Right tor Land is brought againſt A. he does not ap- 
| jr; a Grand Cape iſſues, he makes Default at the Grand Cape; Fudg- 
ment final hall not be given till Appearance and Trial by Battle after the 
Miſe joined upon the meer Right, or Trial by the Grand Aſſiſe; or at- 
ter the Mite joined, and a Departure in Deſpite of the Court; or after 
the Mife joined, and a Default and a Petit Cape awarded, and upon 
this the Default not ſaved. In theſe ſeveral Caſes final Judgment 
ſhall be given. Jenk. 141. pl. 91. _ e 


— — III 


— 


X) Is aubat Caſes after Plea pleaded Judgment ſhall xa 
Judlicium. 


I the Defendant makes Default aſter ſuch Plea pleaded, which is Br. Enqueſt, 
a Confeſſion of the Action, and only a Matter of Diſcharge ſub- pl. 2 8 2 
:quenr, Judgment ſhall be given upon the Dekault, but otherwile 8 b. 4. 
a 4.3% oo” i dag” 


pl. 20. cites S. C. 


2. As in an Action of Debt if the Defendant pleads an Acquit- * Br. En- 
tance ot Releaſe, and after makes Default, Judgment ſhall be upon due pl. 


b. r. 12 h. 4 251 b. — = * 
„„ ys 8 300 5... 0, et 
H. 4. 31. Per Hank. S. C—S.P. Br. Default, pl. 92, cites 5 E 4. 6. Per Cur, 
Br. Default, pl. 62. cites 1 H. 7. 2. 8. C ——Fitzh, Condemnation, pl. 5. cites S. C. 
Br. Default, pl. 15 cites S. CG. 5 | 


and Detinue are acknowledged. 11 . 4. 32. [| 14 P. 4. 2. 5, C pi. 
| PL „ | 5 | Thirning 

| : RTE | | and Hank. | 

* Br. Enqueſt, pl. 16. cites S. C. but not S. P,———Firzh. Condemnation, pl. 10. cites S C. 

-Firzh.. Condeftinations F. frre eee ae wa a 


4 But otherwiſe it is e contra. 5. As 


Br. Default, 


the Default, becauſe the Duty is acknowledged. 11 . 4. 32. lf 8. _ 


z. In Replevin, if the Deſendant avows, and after makes Defaulr, Br. Default, 
Judgment ſhall be thereupon for the Damages, becauſe the Taking , 22. cites 
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475 Default. 
Br. Enqueſt, 5. As in Debt upon an Obligation, the Defendant pleads that he 
+ 26 ces made it by Dureſs, and after makes Default, nu JUDginent ſhall be, 


- 


Br. Default, but Proceſs ſhall iſſue for it, becauſe here the Decd was never acknog. 


pl 20. cites ledged. 11 I, 4. 32. 
31 th 4-7: | | | 
S. C.-—See(T) pl. 3. and the Notes there. 


6. In Account as Receiver, ff the Defendant traverſes the Reſcejny 


and after makes Default, no Judgment ſhall be, but JProceſs, 30 1 


J. Where the Defendant in Action Perſonal appears and pleads, ang 
after makes Default, he ſhall be condemn'd by Default, i Nubil dict 
Br. Default, pl. 58. cires 38 H. 6. 33 per Prifor. Rt 
8. In Treſpaſs the Defendant came by Cepi Corpus and pleaded in Ba- 
and the Plaintiff replied, upon which the Defendant demurrd, and was 1 


to Mainpriſe de die in diem, and at the Day made Default, and by Awad 


he was condemn'd by Default, and Writ awarded to 1nquire of the Da- 


mages and Cape pro fine Regis againſt the Mainpernors. Br. Default, ö 


pl 73. cites 18. E. 4:7 


9. So where he pleads fo Iſue and makes Deſault ; and if he pleads 9 4 


Iſſue and remains in Ward, there he ſhall not be condemn'd by Default 
but the Warden ſhall be commanded to bring him in, bur if he was by 
Mainprife, the Inqueſt ſhall be awarded by his Default. Ibid, 


enn 


(Y) After Default. here a Writ is to be awarded 


ad Audiendum Fudicium, what Proceſs there ſhall be. 


5 Firzh Con 1. TN a Writ of Debt, ik the Defendant comes by Exigent, and | 


demnation, 


ä pleads in Bar, and atter makes Detaulr, a Capias ſhall be award- 
pl. 10. ed. 11 I), 6, 38 -- : | LS En. ES 


Cites S. C. 


Fish. Con- 2. And if he makes Default upon the Capias, what JProceſs ſhall be | 


pl. 10. cites 


demnation, dwärded, quzre. 11 P. 4. 32. 


8. P. ls. 


Fa APY quend* fimul, and if the other Demandant who made Default, appears, 
4% „. ®* and the Tenant makes Default again, they ſhall recover the Whole, 


but if the other Demandant and the Tenant make Default again, there 


the other Demandant who appears ſhall recover the Moiet y only, Quod 1 


Nota. Br. Proceſs, pl. 79. cites 9 E. 4. 2. 


,. 2) Judgment for Default. 
At what imme. 


I. Man ſhall 2 be condemn'd by his Default, but after Pla Y 


pleaded or Imparlance ; For the Dies datus is always before the 


Count, and the Imparlance is after the Count. Note the Difference, for 


it is good. Br. Default, pl. 1. cites 19 H.8 6. : 
ae (Z) Who 


— RES: 


3. Where the one of the Demandants and the Tenant make Default at g 
Default, the Summons, Grand Cape ſpall iſſue of the Whole, and Summons ad ſe- | 


9 . 


be in tl 
denies f 
it be co 
er to J 


5 
and 
be C0 


ſpall 


£45778 1 
Fleet, 
(me | 


Writ 


- aniwe 


21. C 
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7 J/ho ſhall be put to anſæver. One who comes or 
is brought into Court for another Purpoſe. 


IF a Man comes in Bank upon d Cepi Corpus, and I have a Writ Br. Refpon- 
depending againſt him there, he ſhall be put to anſwer thereto, © fl 48- 

9 . 6. $5- for there he is in ward of the Court. Con ny niy 

; 1 | It 1s, if he 

be in the Cuſtody of a Sheriff, who has Proceſs againſt him out of Bank, he Gall anſwer, 2110 be 

Jenies that he is the ſame Perſon, but if he denies his being the ſame Perſon, then he ſhall not. Contra, 

if be comes by Writ in Ward of the Sheriff of London, upon a Plaint there, for in that Caſe he is a Priſon- 

er to London, and not to the Bank. 15 | | _— 


2. Tf a Man be committed to the Fleet by the Common IDleas, % of 
and another ſues a Writ againſt him, the Marden of the Fleet ſhall reſt 5 : 8 
be commanded to bring him in, and when he comes into Court, he 77s 8 
- hall be put to anſwer thereto without Writ. 9 Þ. 6.55. «andthe ſane. 
| | s on : | 8 Man, be 
ume upon the one Writ by Exigent Quarto exactus, and therefore by Newton, he ſhall be Priſoner to the 
Fleet, and ſhall pay Fees; and he <vculd not have appear'd to the other Writ, but becauſe he is the 
{ms Perſon, and is Priſoner to the Fleet, therefore the Court compell'd him to anſwer to the other 
Writ alſo, Quod Nota; For they may ſend for him to the Warden of the Fleet, and it he will not 
anſwer, he ET PR TN: Br. Default, pl. 42. cites 22 H. 6. 51. Br. Reſponder, pl. 
21. cites. S. C. e . 5 De | 


z. Tf a Man impriſoned in B. R. be brought in Banco by Habeas Br. Default, 


Corpus to anſwer a Writ there depending, when he comes he ſhall be 5 25 0 35 


- pit to antwer thereto, tor he was brought there for this Purpoſe, prior, 
- jet he is not committed in Banco. 9 . 6.54 where he 
8 | hs . 1 „ „ is implead- 
ed by Writ, but contra if he be impleaded by Plaint, cites 38 H 6. 30. — Br. Impriſonment, pl. 
28. cites 8. C. but a Quzre is there added, if this Suit by Writ or by Plaint, ſhall be intended of 
the Suit in B. R. or of the Suit in C. B. „ = N | | 


4. Tt a Man be brought in Banco upon an Habeas Corpus to have g., Reſpon- 
the Privilege becauſe he was arreſted coming to Court, if another hath der, pl. 51. 

a Writ againſt him, he ſhall not be put to anſwer thereto, becauſe he is cites 39 H 
107 in Ward of the Court, but in the Cuſtody of the Serjeant who 5 52-> 7+ 
brings him ins and the Queſtion oily is, Whether he is to be de⸗ e Opinion 
livered, or to be remanded, 9 H. 6. 54 bd. - of the Court 

| . e ROE | there was, 

| that he ſhould be re-manded, 


J. In Plea of Land at the Petit Cape return'd the Demandant was 
ſcin'd, and had Day till now, and the Demandant held him to the De- 
fault, Trewe ſaid, the Default cannot be taken; tor it 7s gone by the 
+//oin, and notwithſtanding this, the Tenant was compelled to anſwer to 
anſwer to the Default. Br. Effoine, pl. 84. cites 5 All 10. 3 
He who is taken in Pais by Warrant of a Fuſtice of Peace, and after Br. Retorne 
is taken by Capias out of C. B. he ſpall anſwer in Bank, and thall be by de Brief, 
_ ainpriſe, and then ſhall be remited into Pais to anſwer before the An. 8880 
Juſtices of Peace there. Br. Reſponder, pl. 33. cites 2 H. 7. 5. C. 
7. H. upon a Habeas Corpus was return d by the Warden of the Fleet, and 
_now a Stranger would declare againſt him here in B R. in an Action. Bur 
Coke Ch. J. cites 31 H. 6. 10. that if a Man declares againſt another 
u R. before he is in the Marſhalſea by Writ, this is Coram non 
ludice, but it is not material what Writ it is he comes into the Mar- 
ullca by, it he is there; And fo in this Caſe no Declaration can be 
oo te i W - good 


+. tet to * * IT · CUE A. 


an. TY JR - 4 5 * = — OO... th he. tt. — —_—— 
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good againſt H. if he be remanded to the F leet immediately upon the 
firſt return, and not committed to the Marthal ; and H. was Committed 
to the Marthal, becauſe he ſaid alſo, that he would not put in Bail * 
anſwer the Action. Roll Rep. 217. pl. 18. Trin. 13 Jac, B. R. Hil. 
dertham's Cale. 


2 2 (ER "_ as X * » 4 2 ä 


(A. a) To what Thing the Anſwer ouTht to be made. 


1. JF aq Bill be in B. R. de Placito Tranſgreſſionis & de inſultu. & 

verberatione vi & Armis, and the Plaintiff declares of an Aſnult 

and Battery, and that the Detendant at the ſame Time took of him ex. 
torſive 108. &. . i „„ i oo 

2. If the Parties are at Iſſue, or Demurrer be in Plea Real, there Pei 

Cape ſhall be awarded to anſwer to the Dejault only, and all the Iſue and 

Demurrer is waiv'd, Br. Default, pl. 58. cites 38 H. 6. 33 

3. And per Priſot upon the Grand Cape, the Tenant ſhall agſwer 70 th; 

| Default and to the Demand alſo, but upon Petit Cape the Tenant ſhall 

anſwer zo the Default only, and not to the Matter; Per Priſot. Ibid. 


A 2 8 K - Ry 4 * 


[.,. a) Ae what Time he ſhall be put to anſwer. | 
P> 4 Where there are two Defendants, and one makes 
A 5 Default. e 


Eo 17 a Præcipe quod reddat againſt Two, if one appears, and the | 
other makes Default, by which the Grand Cape iſſues of a Moiety, 
he that appears ſhall not be put to anſwer till the Grand Cape be return- 
ed, becauſe that at this Day he that made Default may accept the 
8 intire Tenancy, and fave his Oefault. 12 Þ, 6. 6. b. om 
No Part 2. In d Writ of Ward againſt Two, if one appears, and the other 
pre cy ber makes Default, he that appears ſhall nor be pur to anſwer before the 
che Default. Other comes, becauſe the Ward is intire. 1) E. 3. 70. b 
Br. Default, | | IE os - 0 5 
pl. 79. cites 49 E. 3. 26. . | nl 
3. But otherwiſe it is in an Ejectment of Ward, becauſe. this is 
but in Nature of a Treſpaſs. 17 E. 3. Jo. b. e | 
4. The fame Law is for the ſame Reaſon in a Raviſhment of 
| - Ward. 3 E. 3. 70. b. £ . . | 3 
Br. Reſpon- F. In Treſpaſs againſt Baron and Feme, if the Baron appears, ulld 
der, 2 3h the Feme makes Default, admitting this is not the Default of both, 
pa the Baron ſhall be put to anſwer preſently. 22 Aff. 46. adjudged. 
but if ſhe | | | 


comes, and he does not, ſhe ſhall not anſwer till he comes, or till he be Oui d Br. Default, 
pl. 61 cites S. C. Fitzh. Reſpond, pl. 40. cites S. C. | | 


6. In an Action of Treſpaſs againſt Baron and Feme, if the Baron 
comes by the Exigent, ann the Feme does nor come, and becauſe it 


appears to the Court that the Exigent was diſcontinued «paint. the 
8 ſeme 


Default. 47 


ome, they award a new Exigent againſt her, yet the Baron thall be 
E 1 ˖ tg antwer preſently, and hall not ſtay till the Feme come 8, cho 
he ought to make Anſwer again with the Feme when the comes, and 
when he has pleaded, he ſhall have idem dies with the Feme. 39 E. 
:. 18. b. adjudged, 


Baron comes or be outlawed, 22 Aff, 46. 


| ſhall be received to anſwer alone. Br. Default, pl. 61. cites S. C Fitzh. Re 


cites d. C. Br. Reſponder pl. 3 2. cites S. C. 


anſwer, but Proceſs ſhall iſſue againſt the Feme, and idem dies given 


to the Baron. Mich. 11 Ja. B. between Throwgood and Dunnam. 
9. In all real Actions where the Proceſs is by Attachment and Di- 


Diſtreſs, yet he ſhall not be put to anſwer without the other, which 
did not appear, for the other ſhall not loſe his Freehold by his lea. 

E. 3. 15. U. | os | | | | | 
1 70 As in g Quod permittat àgainſt Two, if one comes by Attach- 
becher 39 E. 3. 13. . „„ 
II. In an Action againſt Two, if the Proceſs be determined againſt 


12. As in alt Action of Waſte againſt Two, if at rhe Great Diſtreſs 


other. 39 E. 3. 15. b. adjudged, ge 


ment againſt both; tor rhe Tenancy may be tranſpos d after. Br. De- 
fault, pl. 97. cites 45 E. 3. 7. N jþ -- 

pleads Not Guilty, the other makes Default; the Fury finds that he who 
pleads, conſpired with the other who makes Default; the Plaintiff has 
Judgment and affirmed in Error; For although he who makes Default 
cannot be convicted of the ſaid Conſpiracy, becauſe he does not appear, 
yet the Law gives ſuch Credit to this Verdict, that it ſhall be intended 
to be true as to the Conſpiracy againſt him who pleaded, until it be diſ- 
proved by an Attaint. Jenk. 27. pl. 51. VW 


- 2 0 


(C. a) Saved in Plea Real. By what Plea. 


„IN Writ againſt Two, at the Grand Cape the one took the entire 


%%% Thel. Dig. 189. Lib. 12. cap. 27. S. z. cites Paſch. 4 E. 3. 131. 
Mich. 6 E. 3. 284. 5 3 | 
2. In Writ brought by two again} three at the Grand Cape returned 


Common, and at the Day given two came and the Third made Default, 
upon which it was ſaid that he who made Default is Dead, yer the 
other two made their Law, by which the Wrir abated tor the rwo 


„. In Treſpaſs againſt Baron and Feme, if the Baron makes Default, S. P but if 
and the Feme appears, the Feme ſhall not be put to anſwer till the ** 


the Feme 
not, he 
ſpond, pl. 40} 


8, In an Action of Debt againſt Baron and Feme, if the Baron ap- 
pears, and the Feme makes Default, the Baron ſhall not be put ta 


ſtrels, and the Action is brought againſt Two, and one comes by the 


ment and Diſtrels, pet he ſhall not be put to anſwer without the 
one, and the other appears, he thall be put to anſwer. 39 E. 3. 15. b. 


returned one makes Detaulr, and the other appears, he ſhall be put to 
anſwer, becauſe by rhe Statute the Proceſs is determined againſt the 


13. Scire Facias upon a Recovery againſt Baron and Feme, the Baron | 
| came, and not the Feme, and the Tenant took the intire Tenancy Abſque hoc 
that his Feme any Thing had, and well notwithſtanding the firſt Judg- 


"1 4. A Writ of Conſpiracy 1s brought againſt T'wo; one appears and 


Tenancy, and was received to Wage his Law of Non-Summons for 
zgainſt all, the Tenants came and Waged their Law of Non-Summons 


Parts, 


6 
e 


| . 
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Parts, and Seiſin awarded of the third Part. Thel. Dig. 189. Lib. 12 
cap. 2). S 3. cites Mich. 6. E. 3. 278. 5 : 

3. In Writ againſt ſeveral, if the Demandant holds himſelf to thy D, 
fault made by one ot them, and he makes his Law or ſaves his Default al 
the Nrit ſhall abate. Thel. Dig. 189. Lid. 12. cap. 2). S. 4. cites Mich 
Y E. 3. 345. For there all the Writ abated becauſe rhe Demandant held 
himſelf to the Default made by one who was an Infant at the Time 
of the Default made, and it 1s ſaid there, that the Demandant cannot 
releaſe the Default of the one and bold to the Default of the other, 13 F. 


"LEY -$0; 5+ | | 
; 4. # Writ by two againff one at the Grand Cape returned the Tenant 
came, and againſt one of the Demandants pleaded his Releaſe of all Rizhes 
made after the Default, and againſt the other he waged his Law of Nog. 
Summons, and was received to it. Thel. Dig. 189. Lib. 12. cap. 2, 
8. 5. cites Mich, 9 E. 470. * OS, 
5. At the Grand Cape returned, the Tenant was eſſoign'd de Særvitig 
Regis, and at the Day given by the Effoign, he came and diſavowes 
the Hſſoigu, and tendered his Law of Non-Summons, and ſaid that the 
Eſſoign was not caſt for him &c. but the Demandant refuſed his Lam 
by which the Writ was abated. Thel. Dig. 189. Lib. 12. cap. 2y, 8. 6. 
eltes Trin. 11 E. 3. Ley 44. is 


Thel. Dig. 6. The Zenaut was efſcigned and after made Default, and at the Gran 
189. Lib. Cape returned he was efſoigned de Servitio, and at the Day given he would 
12. Cap. 2% have waged his Law, that the Efſoign de Servitio Regis was not caſt for him, 


S. 9. ſays, 4 9 8 Sas ö | 111 re Pp | 
e and was not received, bur Seilin was awarded to the Demandant ; bur 


the Opinion if the Tenant be efſoigned of Common Eſſig u, and afterwards efſoigned d 


of Trm. Serditio Regis, and then makes Default, there at the Day of the Grand 


J. E. 3. gh Cape returned he may defeat all by his Law and abate the Writ. Thel. 
{hat Me" Dig. 189. Lib. 12. cap. 2. S. 8. cires Hill. 12 E. 3. Saver Default 43, 


Caſe where 


the Tenant and ſays ſee 12 H. 4. 14, 15. 


is efloign'd 


of Common Effoign, and afterwards of Eſſoign de Servitio Regis, and after make Default of the Grand. | 


Cape, if the Demandant takes himſelf ro the Default only, it ſuffices for the Tenant to wage-his Law of 
Non Summons only, without defending that the Eſſoizns were not caſt for him. But otherwiſe, it is, if 
the Demandant holds himſelt to all. And ſays, See ſuch Law of Non-Summons, and that the Eſſoign 


was not caſt for him. 10 H. 6. 9. 5 


. The Tinant being Dum, but he could hear and underſtand that 


which one ſaid to him, put his Hand upon the Book, and the Words if 


_ the Charge were read to him, and then the Demandant waived the De- 


fault, by which the Writ abated. Thel. Dig. 189. Lib. 12. cap. 27. 


8. J. cites Paſch. 13 E. 3. Ley 4g. e = 

8. In Writ againſt two, at the Grand Cape they waged their Law of 
Non-Summons, and at the Day given the one did not conte, but the other 
came and made his Law, by which all the Writ abated &c. Thel. 


Dig. 189. Lib. 12. cap. 27. S. 10. cites Hill. 18 E. z. 6. Quære. And f 


ſays ſee 7 E. 3. Ca. 29 E. 3. 11. That it thall not abate but only tor 
the Moiety. And that fo agrees 38 E. 3. 33. & 41 E. 3. 2. 


9. In Writ againſt Four at the Grand Cape returned, one of the Te- 
nants came, and 7cok ſeveral Tenancy of the Moiety, aud made his La- 
of Non-Summons by Afſent of the Demandant immediately, by which the 
Writ abated for the Moiety, and Seiſin awarded of the reſt. Thel. 


Dig. 189. Lib. 12. cap. 27. S. r1, cites Hill. 22 E. 3. 2. 

10, The Baron and Feme and a Third Perſon waged their Law of Noi 
Summons, and at the Day given they came, but the Third was within 
Age, by which Thorp mage the Baron and Feme to ſwear alone and th? 

Writ abated, Thel. Dig. 189. Lib. 12. cap. 27. S. 12. cites Paſch. 

38. E. 3. 10. 35 0 | 


1 


— 


II, 
Comm 


nant, 


and c 


1 
Lene 


azad cites Hill. 19 E. 2. Saver Default 81. 


Ke. in Action of Diſceit. Br. Saver Default, pl. 42. cites 50 E. 


wards the Paro! was put without 


. 
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N 
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Default. 
I. In Writ againſt Two, it they wage their Law of Non-Summons 11 
(1101, and ar the Day given, it the oe makes Default and the other 
comes, he who comes then cannot take the intire Tenancy and make bis 
Lv for all, but only for the Moiety. Thel. Dig. 190. Lib. 12. cap. 
2). 8. 15. cites Hill. 41 E. 3. 2. | 

12. But in ſuch Caſe he who comes may make his Law for his Por- 
in, and abate the Writ for this Portion, notwithſtanding the Wager 
in LON Thel. Dig. 190. Lib. 12. cap. 2y. S. 15. Hill. 41 E. 3. 2. 
nd 48 E. 3. 13. | 
n 155 If the Tenant wages his ST Non-Sunmons, and at the Day given 
is ready to make his Law, at this Day the Demandant cannot waive the 
Default and put the Tenant to plead over without the Afſent of the Te- 
nant. Thel. Dig. 189. Lib. 12. cap. 2. S. 13. cites Hill. 42 E. 3.8, 


14 In Writ againſt Baron and Feme, the Baron made Default, and the 


em appeared always by Attorney, and at the Day of the Grand Cape re- 
turned both appeared, and the Baron alone wighd 


d and made his Law of 
Non-Summons, and the Feme not, by which the Writ abated. Quere; 
For it was faid, that the Law ought to be made by the Baron and 
Feme, Thel. Dig. 18g. Lib. 12. Cap. 27. S. 14. Cites Mich. 44 E. 
5. Præcipe quod reddat, at the Petit Cape the Demandant held him to S. P. Br. 
the Default ; by which the Tenant ſaid, that he had an Attorney, who Saver De- 


died before the Day, we not knowing it, and the Demandant ſaid, that he gy ; 


had Notice of his Death; and per Cur. he ſhem at what Place he had No- 5 H. J. 3; 


tice by Reaſon of the Viſne ; and ſo a good Plea ; Quod Nota. Br. Sa- 
ver Default, pl. 15 cites 30 E. 3. 9. . on 

16. The Vouchee in Præcipe quod reddat, ſhall not wage his Law, 
that he was ſummoned upon the Summons, tor he need not ſave his Default 


at the Grand Cape ad Valcntiam; but if he be returned ſummoned, 


when he was not ſummoned, and after Grand Cape ad Valentiam iſſues, he 

mal! have Diſceit of the Return &c. Br. Ley-gager, pl. 27. cites 

30 E. 3. 16. os „ N 3j 
17. Note, per Belknap, that the Vouchee who came by the Grand Cape Thel. Dig. 

ad Valentiam need not fave his Default at the dummous, nor ſhall any take 190. Lib. 

Advantage thereof; for Land is demand againſt him in certain &c. yer 

by Nonſummons at the Writ of Summons and Grand Cape the Vouchee ſhall S. C. and 
have Writ of Diſceit, and yet the Summons cannot be deteared by Ley 33 E z. 


gager of Non-ſummons, nor by any other Iſſue; Quod Nemo negavit 1 De- 
ault, 72. 
but it is 
| otherwiſe 
| 5 5 Eo 3 where the 

Vouchee makes Default after Appearance. Cites Mich. 9 E. 2. Saver Default, „ 


18. In Formedon the Petit Cape Cary againſt the Tenant, and after. 
ay by Demiſe of the King, and at the 
Re. ſummons the Tenant made Default and Grand Cape awarded, by which 
the Tenant came and waged his Law of Non-Summons, and was receiv- 
ed. Thel. Dig. 190. Lib. 12. cap. 27. S. 1). cites Mich. 2 H. 4. 14. 


3.17, 


and ſays fee 13 H. 4 9. that Thirning agreed to it, and Hankford de- 


ned it. — . | 

19. Petit Cape iſſued returnable ſuch a Day, the Tenant came and 
/aid that his Attorney died a little before the Day in Court, of whoſe Death 
te had no Notice before the Petit Cape awarded, and was ready 10 anſwer 3 


and the Demandant held him to the Default, and ſaid that the other 


died Three Weeks before the Petit Cape awarded ; by which the Tenant 
had Notice before the Petit Cape awarded; and the Tenant durit not 


which 


demur, bur pleaded an overflowing of Mater at a certain Place, upon 
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12. Cap. 27. 
S. 16. cites 
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cites Mich. 10 E. 3. 541. Saver Default 59. 3 4 
6. In Dower at the Petit Cape return'd, the Tenant was received to 
fay, that the Demandant had diſſeiſed him after the Default made, w ie 3 

KR aving 


8 ; 


which they were at Iflue. Br. Saver Default, pl. 17. cites 12 H 
1 | 

g 20. Præcipe quod reddat again/# Baron and Feme, the Baron at the 
Grand Cape came and ſaid that he is ſole Tenant and tendered his Lau n 
Mu- ſummons, and the Demandant faid, that the Baron and Feme were 
Tenants the Day of the Writ purchaſed; Per Cor. this is no Pg, 
Quzre. Br. Saver Default, pl. 3. cites 3 H. 6. 23. ; 


0 


21. Writ of Aiel, the Tenant made Default at the Summons, and came 


at the Grand Cape, and ſaid that he was impriſoned in the Caſtle of O. 
upon a Statute Merchant at the Suit of F. S. at the Teme of the Summa; 
returned, and by the Opinion of the Court this a good Plea ; for hej; 


| impriſoned by the Order of the Law, notwithitanding it was by Rez. | 
ſon of his own Act; Quod Nota, and Outlawry thall be reverſed ſor 
ſuch Cauſe. Br. Saver Default, pl. 4. cites 3 H. 6. 46. 4 


22. It is ſaid, that Corporation, Recluſe, and Decrepit, cannot make 
their Law, but that their Summons ſhall be tried per Pais. Quere, 


_ 'Thel., Dig. 190. Lib. 12. cap. 27. S. 18. cites Hill. 33 H. 6. 8. I 
23. Thel. Dig. 189. Lib. 12. cap. 27. S. 1. ſays, it ſeems that at the 
Time of Bracton, the Writ thould not abate notwithſtanding that the 


Tenant made his Law of Non-Summons, for he wrote in his Treatiſe, 3 
Lib. 5. cap. 1. fol. 366. Ad Diem vero Legis, aut tenens facit Legem 
ſuam, aut deficit in Lege facienda, ſi autem Legem tecerit tanquam 
excuſatus a Defalta eodem Die ad placitum Principale reſpondebit, ſuf. 
fcit enim ad Dilationem & pro Rationabili Summonitione tenentis 
Tempus intermedium inter Legem vad iatam & Legem ſactam. And a 
little afterwards in anſwering to the Queſtion, for what Reaſon the 
Writ ſhould not abate by the making ot the Law of Non-Summons, 
he ſays, ſufficit ei pro commodo propriæ Seiſinæ Reformatio. 


— — — . 


— 


(D. a) In Real Actions. What Plea may be pleaded JM 


before the ſaving the Default. 


1. A the Grand Cape returned again/# the Baron and Feme, the | 
Baron appear'd and was received to ſay that he had no Feme the | 


Day of the Writ purchaſed, without ſaving his Default. Thel. Dig. 210. 
Lib. 14. cap. 16. S. 4. cites Trin. 19 E. 2. Saver Default 33. 
2. At the Grand Cape returned the Tenant was received to ſay, tha 


He Was the Villein of ſuch a one, and held the Land in Villeinage &c. with- ö 


out ſaving his Default; becauſe he had not appeared before ro affirm the 
Tenancy in his Perſon. Thel. Dig. 210, Lib. 14. cap. 16. S. J. cites 


Paſch. 6 E. 3. 254. 


3. At the Grand 7 return'd the Tenant was received to ſay, that 


the Demandant had difſeiſed him after the Default, and is get Tenant iy 


this Diſſei/in without ſaving his Default. Thel. Dig. 210, Lib. 14. cap. 
16. S. 9. cites Paſch. 8 E. 3. 388. 8 BE a LE 
4. But ſach Plea is not good, without ſaying that the Demandant is get 


ſſeiſed of the Land. Thel. Dig. 210. Lib. 14. cap. 16. S. 9. cites Paſch. ; 


9 E. 3. 455. 


F. But at the Petit Cape return's, the firſt Plea is adjudged no Plea g 


Without ſaving the Default. Thel. Dig. 210. Lib. 14. cap. 16. 8.9. 


| favin; 
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| {Lying nis Default. Thel. Dig. 210. Lib. 14. cap. 16. 8. 13. cies Hill, 


F. 3 32. Wy 1 1 
a 35 the Grand Cape return'd againſt ſeveral it is ſaid, that they can- 


ut plead ſeveral Tenancy of the Moiety to the Writ without ſaving their 
Detault. Thel. Dig. 210. Lib. 14. cap. 16. S. 16. cites Hill. 22 E 3 2. 
0 Præcipe quod reddat by a Feme ; at the Petit Cape returned, the Te- 
«nt ſaid, that the Demandant had taken Baron after the laſt Contintiance, 
7udgment of the Writ, per Belke; A Releaſe of Right the may plead be- 
tre the Default ſaved &c. but not this Plea, Per Chelr. the may plead 
Diſſer/on by the Demandant done to the Tenant, and may allege Profe/- 
% in the Demandant, which Knivet agreed; for this extinguiſhes the 
Night; by which it was awarded that the Demandant recover Seiſin of 


"the Land; Quod Nota. Br. Saver Default, pl. 23. cites 29 E. 3, 


At the Petit Cape the Tenant cannot ſay that the Tenements are ſeiſed 
into the Hands of the King by Office, by which it was found that they were 
„ie Tenements of an Ideot &c. notwithſtanding that he thews Writ of the 


| King teftifying it, and Patent of the King of Grant made of them tor 


this Cauſe &c. without ſaving his Default. But Execution was ſtay'd. 
Thel. Dig. 210. Lib. 14. cap. 16. S. 18. cites Mich, 31 E. 3. Saver De- 


fault 3). 


10. Præcipe quod reddat againſt Three who made Default, and at the 
Grand Cape they appear'd, and each pleaded ſeveral Tenancy of Parcel to 
the Writ, and tender'd their Law of Non-Summons. Per Belk. you can- 
not plead to the Writ before your Default ſaved. And per Mombray, 


| becauſe you do not deny the ſeveral Tenancy, you ſhall rake nothing 


by your Writ. Br. Saver Default, pl. 20. cites 38 E. 3. 28, 


11. Præcipe quod reddat; at the Grand Cape the Tenant came and ſaid, 


that A, was ſeiſed before the Writ brought, and leaſed to him in Fee by Deed 
" rendring Rent upon Condition that if ſhe paid 40. that ſhe fhould re- 


enter, and that after the Default made A. paid the gol. and reoenter'd, 
and fo the Writ abated in Law, judgment of the Writ; and it was 


admitted there that it is a good Plea before the Default ſaved ; by 


which the Demandant relinquithed the Default and counted, and the 
Tenant pleaded in Bar. Br. Saver Default, pl. 24. cites 39 E. 3. 28. 


12. At the Grand Cape return'd the Tenant cannot ſay that he Held 


the Land in Mortgage, and that the Mortgagor had paid the Money to him 


Thel. Dig. 211. Lib. 14. cap. 16. S. 22. cites Mich. 39 E. 3. 36. 
13. At the Grand Cape in Ceſſauit the Tenant may tender the Arrear- 

7es without ſaving his Delaule, Thel. Dig. 211. Lib. 14. cap. 16. 

S 28. cites 40 E. 3. 40. 50 E 3. 22. and 27 E. 3. . 


 ofter the Default made, and enter d &c. without ſaving his Default. 


14. At the Petit Cape the Tenant was received to fhew Diſcontinuance 


o Proceſs without ſaving his Default. Thel. Dig. 211. Lib. 14. cap. 16. 


8. 29. cites Mich. 40 E. 3. 34. and 2 H. 5. 2. 


15. And to ſhew that his firſt Appearance was by Attorney, ME 


had not any Warrant of Attorney &c. Thel. Dig. 211. Lib. 14 cap. 16. 


8. 29. cites Trin. 43 E. 3. 19. 


16. For medon; at the Petit Cape by Default after Appearance, the Te- Thel. Dig. 


nant came and ſaid that the Demandant had entered upon him after the 211. Lib. 


laſt Continuance, and fo abated his own Writ; and becauſe he did not 1 % 
24. Cites 


S. C. ac 


ſave his Default, Sein of the Land was awarded and Proteſtation entered 


of this Entry made by the Demandant to ſave Aſliſe tor the Tenant. Br. 20 H. 6. 2. 
| and that ſo 


daver Default, pl. 10. cites 40 E. 3. 43. 


17. Præcipe quod reddat, at the Grand Cape the Tenant came and it 2 done, 
1ER 


pleaded Foin-tenancy with F. N. &c. ready to perform his Law, and was 
not ſufiered to have the Plca before the Default ſaved ; by which he 


waged his Law of Non-Summons, and yet per Finch, he Hall not be 
eſtepped at anather Tine to plead Fointenancy ; tor in another Action he 


hall 


541. 
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Default. 2 5 


. 


rer Default, pl. 14. cites 42 E. 3 10. 


Br. Re- ſum- 
mons, pl. 6. 
cites S. C. 


the Parol was without Day by Demiſe; and there per Cur. if Petit 


with a Stranger not named, and to ſave his TY. tender d his Law 
of Non-jummons ; In this Caſe the Demandant 


upon the View; Quod Nota, that the Ley gager of Non-ſummons ts al- 


Martyn denied it there, and cites 14 H. 6. 4. 33 H. 6. 24 Quære. 


Arrearages, as the Demandant had counted, and it was accepted 


/ 


. Cites 50 E. 3. 22. 


the Tenant ſhall not ſave this Default; and after the Attorney waged 


Hall have the View, and by Conſequence plead Jointenancy. Bf f. 


18. At the Grand Cape returned, the Tenant cannot plead jointh with 
one not named without ſaving his Default. Thel. Dig. 211, Lib 15 
cap. 16. S. 26, cites Paſch, 42 E. 3. 11. Hill. 8. H. 6. gy, but Tag 

EY 


19. At the Grand Cape the Tenant may plead Nonteniire without ſa 
ving his Default. Thel. Dig. 211. Lib. 14. cap. 16. 8. 25. cites Trin 
47 E. 3. Saver Default 26. but cites 33 H. 6. 2. 24 contra. 

20. Ceſſavit, the Tenant appeared at the Grand Cape, and tender d ie 
it was not ſpoken of there, of ſaving his Deſault firſt; Quod Io 
For the Starute of Glouceſter, cap. 4. wills, that it the Tenant comes he. 
fore Judgment, and tenders the Arrearages and Damages, and findz 
Sureties &c. that he ſhall retain the Land; and fo it ſeems, that the 
Saver of the Default is only in Pracipe quod reddat at Common Law, ans 
not in Actions given by Statute of Ceſſavit. Br. Saver Default, pl. 43, 


21. At the Petit Cape return'd, the Tenant ſaid, that he held for ern | 
of Life of one A. which A. is dead, and he in Rever/jon has enter'd & c. to plead 
without ſaving his Default, and admitted a good Plea, and Iſſne taken ne 
thereupon. Thel. Dig. 211. Lib. 14. cap. 16. S. 30. cites Mich. 

» R. . Saver Deiailt, % EE ; 1 
22. Formedon, Petit Cape iſſued, and after the Parol was put without | 
Day by Demiſe of the King, and Re-ſummons was ſaed, and the Tenant 
made Default, and Grand Cape iſſued returnable &c. at which Day he 
made Default, and the Demandant prayed Seiſzn of the Land, and the 
Tenant tender'd his Law of Non-ſummons; Read ſaid, he ought to fave 
the firſt Detaulr upon the Petit Cape. Bur per Cur. he need not; For 


Cape was awarded In a Franchiſe upon Conuſance of a Plea granted, | 
and the Demandant ſues a Re-ſummons for failure of Right there && 
his Law and was received. Br. Saver Default, pl. 16. cites 2 H. 

23. Pracipe quod reddat, the Tenant waged his Law of Non-ſummons, 
and at the Day caſt Protection, and after the Re-ſummons is ſued, the 
Tenant ſhall not be compelled to fave his firſt Default; Per Culpepper 
J. Br. Saver Deſauk, pl. 18. cies 12 H. 1g: ðͤ 

24. Præcipe quod reddat againſt two, the one made Default after De- 
fault, and the other appear'd at the Grand Cape, and pleaded Fointenancy 


| all not count againſt 

the Tenant before he has ſaved his Default. Br. Saver Default, pl. 25. 
cites: 1% H. 6. F 8 
25. Præcipe quod reddat, the Tenant pleaded Fointenancy with a Kran- 
ger at the Grand Cape, and tender'd his Law of Non-ſummons. Per New- 
ton, he ſhall not plead the Jointenancy betore he has ſaved his Default, 
but firſt he thall fave his Default, and after he ſhall plead Jointenancy 
in a new Action. Per Chaunt, No; For this ſhall be Eſtoppel to us, 
if we wage our Law of Non-ſummons, as ſole Tenant. But Juyn, 
and all the Jultices held, that he ſhall have the View in a new Writ, 
and therefore he may plead Joiarenancy ; For this is a Plea which goes 


ways bore the View, therefore he ſhall have the View in the new Writ, 4 
and by conſequence the Jointenancy, Br. Saver Default, pl. 26. cites 
111. 0. &-- 


26. Preipe 


: - Default. En” = 1 


„„ 
— * 


26. Pracipe uod reddat, againſt two who made Default at the Sum- Contra, per 
(1s, and alter came at the Grand Cape and tendered to wage their Law all the Jul- 


_ =P ge | 0 tices, that 
if Non-ſummons, and at the Day &c. the one came and ſaid, that his 1&1 


(umanion is dead, and he is ready to perform his Law ; and by the beſt have the 
Opinion there, he ſball not plead this to the Writ before he has ſaved his Plea without 
Default; For Forteſcue ſaid, that a Man ſhall not fay upon the Grand corn. 
Cape, that the Feme Demandant has taken Baron after the laſt Continuance, For by . 
nor that the Demandant has entered after the Jaſt Continuance; tor thoſe Death the 
Plea proves that the Writ is only abatable. But to ſay that one of Writ is 

che Demandants is dead, proves, that the Writ is abated, which he org ray 
ſhall have before his Default faved ; for if the Tenant does not plead tig. 


therefore 


it, but ſulfers Judgment, he ſhall have Writ of Error after, by which the Default, 
the other Gratis averr'd the Lite of the other at ſuch a Place; Quere is ſaved; 

of the Matter ſupra ? for the ſame Law ſeems to be of the Death of and if they 

nc of the Tenants, and of an Entry pending the Writ ; but ning of Bive Judg- 


. | ment againſt 
Baron, Miſnoſmer, Falſe-Latin &c. are otherwiſe. Br. Saver Deſault, the 1 


to plead the Death after the laſt Continuance, or no; For per Brian, be the Death before the laſt 
Continuance or after, the Writ is abated in Fact. Ibid. | | | 


27, Præcipe quod reddat againſt two, at the Grand Cape he may plead 
Nontenure, without ſaving his Default; For he need not ſave his Default 
when he has nothing in the Land; tor then he cannot loſe his Land; 
per Prifor, in a Nota; Quære. Br. Saver Default, pl. 40. cites 33 
223. Præcipe quod reddat, the Tenant after two Defaults upon the Ori- 
ginal, and upon the Grand Cape ſhewed Matter to ſave the Default upon 
the Grau Cape, and ill, per tot. Cur. becauſe he did not fave the firſt 
Detault alſo. Br. Saver Default, pl. 28. cites 38 H. 6. 12. 


4. 16. 35 | 8 355 
31. At the Petit Cape returned, the Tenant ſhall plead Onut-lawry in 
the Demandant after the laſt Continuance without ſaving his Default. 
Thel. Dig. 211. Lib. 14. cap. 16. S. 31. cites Mich. 14 H. 4. 15 But fays, 
the contrary is ſaid, Mich. 20 H. 6. 2. Saver Default 5. Where at che 
Grand Cape returned again/t two, the one came and ſaid that the other 1s 
Dead and waged his Law of Non-Summens, but it was held that the Plea 
was good without waging his Law; for if the Demandant accepts the 
Law, the Writ thall abate, and it he ſays nothing ir ſhall abate, bur it. 
nas granted that in ſuch Caſe LN. ot ſpall plead the Death of wes 
Pr if 5 5 ENS 


pl. 6, cites 20 IT. , % --: ments, this 
5 8 | | | - ſhall be Er- 
tor. Br. Saver de Default, 38. cites 21. E 4. 80,-—— But it was touched, whether they ought 
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Contra of Pleas, which prove the Writ to be only abatable, as Paking of 
Baron alter the laſt Continuance, Entry into the Land, Fointenancy &e 


of her Baron, and pleaded to Iſſue, and at the Niſi Prius ſhe made Default, | 
and at the Day in Bank the Demandant prayed Seiſin of the Land, and had 


Mater; Per tot. Cur, the cannot fave this Default by this Means, nor any | 
other, becauſe immediately upon the Default ſbe is out of the Court, and * 


as Tenant by Reſceit; for as Tertenant ſhe and her Baron made De- 
fault before, upon which Default now the Land ſhall be loſt. Br. Saver 


f ; ky Eg, 


Default. 


Ec TID a Sn . 
the Demandants without waging his Law &c. and ſays fee 21 E. 4 19 3. 

95 agreeing. | | $ 195 eſſon 

32. In Pracipe quod reddat, the Tenant may plead a Rejeuſs of al}  reſpot 

the Right before the Default ſaved. Br. Saver Default, pl. 38. eites 21 Cape 

E. 4. 80. | | | ES 155 C1LES 

* 


33. And by ſome the ſame Law of a Releaſe 4 all Actions; fr 
where the Action or Right is releaſed, the Demandant cannot recoyer , 
1 10 

155 
petit 
6. 
| into | 
5 gun 


(E. a) Sav'd in Plea Real. 
By what Appearance. 


1. FYRACIPE quod reddat againſt Baron and Feme ; Protection quis W wt 
Profecturus was caſt for the Baron, and immediately Ianoteſcinus Ly 
was caſt, by which the Protection was aunllled, and therefore it was be r 
awarded by Advice of all the Juſtices, that this ſhall turn the Tenants |} Dot 

into a Default; and ſo ſee that ſuch Protection ſhall not fave the De. 
fault. Br. Saver Default, pl. 27. cites 1 H. 6. 6. FIR fea 
2. Formeden againſt Baron and Feme, the Feme was received in Default | Mes 


it, notwithſtanding that the Feme tendered to ſave ber Default by Fluds of | 
ſo the Demandant recovers. Contra of the Terteuaut. But here the was 


Default, pl. 22. cites 22 H. 6. 13. Co es 
3. Note that if the Vouchee makes Default at the Summons, and after 


appears at the Grand Cape, he thall not ſave the Default, but may enter why 
into the Warranty and plead, and the ſame Law of him who makes fene 
Default at the Summons and Pone in Quare Impedit, Writ of Meſne or bab 
Action of Waſt, and appears at the Diſtreſs, he ſhall not fave the firſt ab 
Default. Br. Saver Default, pl. 7. cites 27 H. 6.8. ak 
— 5 | „ chi 
alte 

( F. a) judgment. 3 

How the judgment ſhall be. (G 

1 HER E ſome of the Demandants appear and ſome not, and the | Fg 
| wW Tenants make Default after Default, and the Proceſs ſhall 8 
ſerve againſt the Tenants, and the Summons ad ſequend' ſimul again? * 
ſome of the Demandants, Br. Proceſs, pl. 175. cites 13 E. 3. an of 
Fitzh. Grand Cape 15. —— 5 | 
2. Petit Cape was awarded upon Default of the Tenant in Scire Facias N. 


after Iſſue join d between the Plaintiff and the Tenant, Quod 1 3 
which is the Proceſs upon Default after Appearance in Scire Faclas. Ef- 


Proceſs, pl. 185. cites 42 E. 3. 2. hs | 


_—W 


Default 5 


1 In Aſſiſe of NMuſance if the Deſendant had the View, and after is 
eſorn'd, and then makes Default, the Plaintiff thall not have Difreſs ad 
repondend. to the Plaintitt, and to the Default alſo in Liew of Petit 
Cape, but Diſtreſs ad reſpondend. parti only. Br. Proceſs, pl. 124. 

tes 42 E. 3. 9. 8 1 
25 5 The x. Law in Huod permittat. Ibid, 

5. In Debt; per Priſot — where the Tenant imparls in Precipe 
quod reddat, and after makes Default, Seiſin of the Land ſhall be 
awarded, and not Petit Cape, but upon other Default after Appearance 
petit Cape ſhall iſſue. Br. Saver Default, pl. 30. cites 38 H. 6. 33. 

6. Formedon, the Tenant appear d and vouch'd, and the Vouchee enters 
into the Warranty and vouch'd over, by which Summons ad Warrantizan- 
dium iſſued, and the Sheriff” returned him ſummoned, and he made Default, 
by which ſued Grand Cape ad valentiam; and Pigot offer'd ro appear 
and plead tor the Vouchee ; Per Brian Ch. J. if you will not ſave your 
Detault at the Grand Cape, you ſhall loſe your Land. Pigot e contra, 
Br. Saver Default, pl. 36. cites 19 E. 4. 3. By 

. Note that if Parties are at iſſue to fave the Default of the Tenant 
which paſſes for the Tenant, the Fudgment ſhall be that the Writ ſhall 
abate; 17 Nota; per Cur, Br. Saver Default, pl. 49. cites 10 H. J. 21. 
8. In Debt or Treſpaſs, if the Defendant appears upon the Exigent, and 

has Dies datus, and after makes Default, Diſtreſs ſhall iſſue, and if he 
be return d Nihil, three Capias's and Exigent ſhall iſſue again, Quod 
Nota; per Cur. Br. Default, pl. 1. cites 19 H. 8.6. 
9. In}#rit of falſe Fudement the Defendant after Appearance made De- 

cult, Grand Diſtreſs iſſued againſt him; and if he made Default at 
auother Time, or came and would not ſave bis Default, the Plaintiff 
hal! have Judgment to recover Seiſin of the Land. Br. Saver Default, 

pl. 44. cites F. N. B. fo. 19. EE io 5 
10. A Ow Warranto is brought in B. R. The Defendant being ſium— 

mom il, maes Default; aud another Default at the Return of the Venire 
_ Exias; Judgment ſhall be, that the Franchiſe ſhall be ſeiſed into the 
King's Hands; and not that it ſhall be forfeited; for it does not yet 
appear whether there be Cauſe of Forfeiture. No Man ſhall finally loſe 
bis Land or his Franchiſe upon any Default, if he has never appeared. 
By tue judges of both Benches, Jenk. 141. pl. 911 3 
11. {wo Nichils returned upon a Scire & alias Scire Facias amount 
to a Sciri Feci; whereupon if the Plaintiff” give a Rule, and the De- 
ſendant doth not appear, the Plaintiff ſhall have his N quod 
habeat Executionem by Default. But where a Man hath a Releaſe, or 
any other Matter which he might have pleaded, there he ſhall not be 
abſolutely concluded without a Kiri Feci returned; for after two Ni- 
chils he may have his Writ of Aadita Querela, which he cannot have 

alter the Return of a Sciri Feci. L. P. KR. 86. | 
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(G. a) Recovery by Default. What 1s; and pleaded 
„ 


1. FN pleading a Recovery by Default, the Party og ht to aver that he 

1 againſt whom &c. then was Tenant of the Land, and therelore it 
lems that the other may have Anſwer to it without being put t Wit 
of Error. Br. Judgment, pl. 63. cites 19 Aff; 4. tne 
2. Every Recovery upon Departure in Deſpite of the Court, is a 
Recovery by Default. Br. Re overy, pl. 1. cites 26. H. 88. per Fitzh. 


For more of Default, See GYoign, Nonſuit, And other proper 
| Defeaſance 


Defeaſance. 


I, > (A) What Perſons may make it. 


Br. Defea- - 1. I F an Obligation be made to a Prior, his Defeafance 15 a good 


fance, pl. 2: Diſcharge without the Convent, without an Averment that the 


For as the Thing in the Oetealance was for the Advantage of the Houke, 47 E, 
ere had 3. 23. U. adzudged, tor it is in Nature of an Acquittance. 

3 3 Acquitrance, ſo he had likewiſe to make a Defeaſance; Quod Nota; For it is only a Chattle or 
Action Perſonal. _ | | | | FIN 


Pr Defea- . If d Statute be acknowledged to Baron and Feme, the De 
fance, pl. kealance made by the Baron ts a good Diſcharge. 48 E. 3. 12. b. 


1 Statute is acknowledged to Two, and one makes a 
1 Defeaſance, It is d gaod Dilcharge. 48 E. 3. 12. b. 55 


8. &. 


(A. 2. ) Defeaſance where Good. 


1. A Man granted a Rent in Fee and after the Grantee and anther 

7 made a Grant to the Grantor, that / he, the ſame Grantee, brought | 

fuch Writ againſt the Grantor, that then the Rent ſhould ceaſe ; this is a 

good Grant, and upon this the Grantor after an Aſſiſe paſſed againſt him 

by Default tor the fame, the Grantee of the fame Rent brought Certifi- 

cate of Aſſiſe, and it well lies, and the Grant good, and it ſeems to be 

good Reaſon, for the Crantee may releaſe his Rent, and therefore he 

may determine it by his Grant, Br. Grants, pl. 163. cites 32. 

Al p. . by BER | os 

Br. Grants, 2. It a makes a /ample Feoffinent, or ſimple Releaſe and after the other 
pl. 79. S. C. grants to him, that if he pays him 107. ſuch a Day, that the Feoffment, Þ} 
or Releaſe all be void, this is not good, tor this cannot reſtrain thg, | 
ſimple Deed that was made be fore, ſo if he grants to the other zo re- nt 
„ter. Br. Grants, pl; , ß... 
Br. Grants, 3. But if one, who has warranty of Land from me, grants to me, that 
bl. 79 8. C jf be be alter wards impleaded, that he will not vouch, nor rebut by this 


Warranty; this is a good Grant, for it is a Thing Executory, but the 3 
Feoftment and Releaſe before were executed. Br. Grants, pl. 139. 
cites 43 Atl. 44. . | 


4 


Defeaſance. 489 
4 It a Man grants by Deed to his Tenant for Lite that he ſhall not be Br. Grants, 
impleaded for Waſt, and after the Tenant grants to the Leſſor that he will put 39 
not plead his Deed in an Action of Waft, nor will not have Action there- and 8. P. 
upon, this is a good Grant, for it is of a thing Executory, and of a 
thing of which the force cannot be taken, but by Action taken. Br. 
Grants, pl. 79. cites 43 Ail. 44. VV 
FJ. It a Man grant to me that if he does not pay to me 100 1. at ſuch a 
Day, that I may enter into his Jand, there if he does not pay, yet I 
cannot enter; Per Perle. Br. Grants, pl. 59. cites 43. Aff. 444. 5 

6. It the Diſſeiſee releaſe to the Diſſcer. and after the Diſſeiſor grant to 
the Dilſeiſee by Deed, that if he be impleaded by the Deſſeiſee that he will 
nt plead the Releaſe; this is good Grant, for the Pleading is a Thing 
Executory, Br. Grants, pl. 79. cites 43. Aff. 44. Per Wich and 
Perle. on 3 2D 
7, Debt upon a /ngle Obligation, the Detendant pleaded Defeaſance 
of the Plaintiff by Deed Poll and good; though it was not indented, 
for it is the Deed of the Plaintiff, which ſuffices, Quod Nota. Br. De- 
feiſance, pl. 12. cites J. E. 4. 29. . 

8. It a Man pleads Defeaſance in Debt upon an Obligation of a Thing to 
be done Beyond. de, which cannot be tried here, or in two Counties, as 
London and Wiltſhire, where the one cannot join with the other, ſo that 
Trial cannot be had, this is void and the Obligation is ſingle. Br. De- 
;" feifance, pl. 13. cites 22 E 222 i Tt pn, 
9. Debt upon an Obligation of 2001. The Defendant pleaded, that after S. C. cited 
the Obligation made, the Plaintiff by Tndenture covenanted, that if he paid 25 29 5 
| 1oo!. ſuch a Day the Obligation ſhould be void, and alleged that he paid = n 
it at the Day; it was the Opinion of the Court it was a good Plea, and ty not to be 
the Defendant ſhall not be put to his Action of Covenant by Circuity of ſhaken, 
Action, but that the Plaintiff ſhall be barred. Cro. E. 623. pl. 16. 
Mich. 40 and 41 Eliz. B. R. Hodges v. Smith - | 
10. B. acknowledged a Statute to S. and ſold Lands in the County of H. 8. C. cited | 
10 7. afterwards the Land in H. in the Hands of T. were extended by the per Cur. die 14 
Katute. B. brought Audita Querela on a Defeaſance, viz. that if the Carth. 2 1. | 
Land in H. ſhould be extended by the Statute, then the Statute ſhould be void. _ {vs 
Adjudged that the Deſeaſance was good and not repugnant ; for he B. R 
might ſue Execution of Land in another County, or of his Goods or S. C. cited 
ae Mo. 811. pl. 1097. Mich. 8 Jac. in Canc. Trot v. Spur- 20 if th 
II. Defeaſance muſt contain proper Words of Defeaſance, as that the : 
Thiog thould be void. 2 Salk. 575. pl. 2. Hill. 10 W. 3. B. R. in that 
ot Lacy v. Kinaſton. „%%% 3 SE 
12. A Record of a Fudgment is defeaſible by Bond or Deed, per Holt 
Ch. J. 12. Mod. 229. Mich. 10 W. 3. Anon. 5 ning 
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(B) To whom it may be made. 


. 1 the Obligee afterwards by Indenture between him and a Stranger gr, Eſtran- 
grants, That if a Stranger performs certain Conditions, then the ger al tait 
Obligation ſhall be void; this is no good Deteafance, altbough the de 50. 
Stranger perform the Conditions, becauſe the Dbligor is a Strande beg 
ger to this Indenture, and therefore cannot put it in Trial. Dubita⸗ Opinion 


tür, 3 I), 6. 18. b. 26. b. was, that 
OT | | the Obligor 
ſhall not plead it. Fitzh. Debt, pl. 13. cites S. C | 


61 (C) Of 


vtgly, and Cage and Shurland, per Curiam. 


490 Dee 


” N , 1 n 


BY 

1 Olilh 

(c) Of wobat Things. St 

| | . 5 

For he may 1, IF a Man makes a Feoffinent with Warranty againſt all ey. 127 0 
e 4 and the Feotiee by collateral Indenture regranrs for him and bis hall 

afrerwargs Delrs, chat if the Feofice be vouched by farce of the Warranty, then 2 
Br. Defea- the Warranty thould be void, this is good Ockeaſance of the War: And 

| eng pl. rainty. 7 I), 6. 34. by all the Jluſtices. | | ment 
. Cites TE | | | | | "at 

5 H. 6. 43 — In the Year Book it is 43. b. 44. a. pl. 21. and Roll ſeems to be miſprinted] | be ir 


the! 


* Br. Con- 2, Ik a Man releaſes all his Right to another, and the Releaſee _ 


1 8 pl. - alter grants, that it the Releaſor does ſuch a Thing, the Releaſe ſhall 40 


88. — be void; this is not a good Defeaſance to avoid the Releaſe, Con: 5 
ee tra, 1 A. 2, P. 6. 3444 Y ; Ap 
. 8 55 . OW 8 did 
Il br. Defeaſance, pl. 4. cites 5 H. 6. 43. and See the Notes to pl. 1. ſupra, | 175 
gs 25 AfL. 


Br. Conditi- 3. In Aſſiſe the Tenant pleaded Releaſe in barr, and in Defeaſance of it 4 1 

0 N (the other pleuded Payment aud Tender of the Money by force of the Condition © the ( 
Brooke ſays, Hie He jlew'd in Specialty. And note that the Common Opinion there the! 
and there. Was, that /inple Releaſe may as well be avoided by Deed, &c, as Charter the 1 
_ e en of the Feoff ment, Obligation, Recognizances, Statutes, &c. But Sharxd pl. b 
ee ae Contra, and there the Plaintiff recovered, and therefore the Releaſe is 5. 
Defeaſance defeaſible by the Deed of Deteaſance'; Quod Nota. Br. Defeaſance, the: 


were de- pl. 6. cites 1). Aſſ. 2. | | CILeS 
Iiver'd Uno ns | | „ — 4 : Os after: 
inſtanti. But Cave if the Releaſe be firſt Deliver'd as appears libro Perkins Fol. 138. 139. Forby | does 
him if the Indenture and Releaſe be deliver'd ſimul et ſemel, then good -—— And fo if the Condition void 

. compriſed in the Releaſe, if the Releaſe be by Deed indented, quod vide Ibidem. Br. Conditions 15 
pl. 103. | OTE 8 


5 : on C 

4. A Man made /mple Feoffment, and after by Deed rehear/ing it, the Fooff 
Ferffee granted to the Feoffor, that if the Feoffee pay 101. by ſuch a Day, that |} died 
the Deed and Feoff ment ſhall be void. Tank ſaid Defeaſance can be of no N. p. 
Effect of Lands which paſs by Livery, it the Livery be not made as well | died 
pon the Defeaſance as upon the Charter of Feoffment, and the Opinion wall 


of the Court was with him. Br. Conditions, pl. 113. cites 30. Aſſ. 11 by 1 
RET TA ; 6. 
i then 


a 1 2 _ 22 
— -w ———— 9 — — 5 1 l 


Liz 
ee tit. Con- 3 | | 
dinn(s) (D) At what Time it may be made. 7. 
per totum. = | 2D | | | | | B. o 
* | | All 

Cro E 83). 1. IF a Defeaſance be made to avoid a judgment before the Judgment | 17 
pl. 11. Gaze I given; this is not good to be pleaded in a Scire Facias to e 
8 aged. have Execution, though ſuch Judgment be conteſted upon an dare. Wy 
ged accord. Ment when the Octeaſance was made, Trin. 43. El. B. B. between Eli 


| TE © 
eites 19 H. —— eee eee . 3 28 
6. 22. And they ſaid, his Remedy is only by way of Covenant upon his Indenture. The Covenant Exec 


was, if he obtained Judgment, and the Netendint on ſuch a Day paid him 1001. that he would . Vete 
ſue Execution, and that the judgment ſhould be void; and pleaded, that he paid the 100]. 4 
cordingly. | AP | — 


9. 
lade 


8 2. 7. 3 leaſe 


' the Plaintiff by Deed granted to 1he Defendant to enter, by which he en- 


Plaintiff was barr'd by Judgment. Br. Defeiſance, pl. 5 cites 20. 


the Eftate. Arg. Pl. C. 133. 6 E. 6. in Caſe of 


on 9 „% lad _— % & 


a nn E "_— 4 


leaſe of F eoffment, &c. The fame may be deteared by 


— 
6— 


%%%ͤ;ͥ0bö anres. 


3 


ta Deteaſance of a Statute be made, and aſter another Ueteaſance 


491 


« ade. the firſt Octeaſance is made vold thereby, and the Second 
ih in 5 orce, as in a Will. Halch. 8 Jac, B. agreed. | 

„ in Atlite the Tenant ſhew'd how he was bound to the Plaintiff in a Br. Aſſiſe, 
Hatute Merchant, and that the Plaintiff had ſued Execution and had Ex- pl. 227. 
r1tion delivered to him of this Land by the Sheriff, and after Execution gte, C.— 


Br. Debt, 


pl. 133. 


ter'd, and after Covenaut was had between them, that if the Defendant cites & C. 

ſhall pay 20 J. to the Plaintiff that the Recognizance (hall be nul, and — 8. C. 

he'd an Acquittance of Payment of 87 in part of Payment of the Debt of 201 pr 3 
| , 2. : ep. 13. b. 

and the other demurr'd becauſe it cannot be intended in Part of Pay- 

ment thereof; for now by the Execution it is no Debt, and then it ſhall 

be intended tor another Debt, for the Debt of the Statute is extinct by 

the Execution, and the Opinion of the Court was Contra, and that it is 

a good Bar. And ſo ſee a good Defeaſance of the Statute after that Exe- 

ation was ſued and executed, Quod quære without Words that Execution 

(hall be void. And Brooke ſays, it ſeems to him that by the firſt Entry it 

is in Law a Surrender, And after the Plaintiff ſaid, that this 8 1. was 

ior another Debt, and not for the Debt of the Stature, and becauſe he 

did not ſhew any Cauſe of other Debt, this Bar was good, and the 


4 il Grant to you that if you be Obliged tome in 201. by Obligation that 
the Obligation ſhall be void, and after you are Obliged to me in 201. yet 
the Defeaſance is void; for there was no ſuch Obligation at the time of 
the making of the Deteaſance, quod Forteſcue concelfir. Br, Defeiſance, 
pl. 5 cites 19. H. 6. 62. - „„ „ 

5. An Eſtate once made ſhan'r be defeated by a Defeaſance made after 
rowning v. Beſton, and 
cites 5 E. 3. where it is held that if a Feoffment is made and the Feoffee 
afterwards at another Time makes a Defeaſance, viz. that if the Feoffor 
does ſuch an Act, that then the Livery and Seiſin and his Eftate ſhall be 
void; this ſhall not defeat the Eſtate firit veſted. And /o where V. 
kirrow'd of R. 40 J. and in ſurety of Payment infeoff d R. of his Land in Fee 
on Condition, that if he paid the ſaid Sum at the Day aſſeſs d, then the 

Feoff eng ſbould loſe its Force. W. did not pay all the Day, but atterwards 
died and his Wife took to Baron one B. who by Agreement between him and 
R. paid the Money to R. whereby B. had the Land, and atrerwards R. 
died and his Feme brought Writ of Dower ; and it was adjudged that the _ 
ſhall have Dower, becauſe the Eſtate of R. was not avoided or defeated 
by the Agreement made after the Condition broken. Pl. C. 133. a. b. 
ares iris fo en ooo HT Fa * 

6. A new Defcaſance may be made to an Obligation with Condition, but Mod. 511. 


in pl. 1097. 


then it muſt be by Writing ; Agreed per Cur, Mo, 573. pl. 789. Hill. 41 8 E 
Eliz. in Caſe of Holtord v. Andrewss | __ „„ 

7, A. covenants with B. that if he obtains Fudgment againſt B. and 
b. on ſuch a Day pay unto him fool. that he would not ſue Execution, 
ad the Judgment ſhould be void, in Sci. Fa. on the Judgment Payment 
of the 1001. is no Plea; for a Defeaſance cant be made of a Judgment be- 
tore the judgment is given, and cites 19 H. 6. 62. and B. has no Remedy 
bur by Writ of Covenant on his Deed. Cro. E. 837. pl. 11. Trin. 43 
Eliz, B. R. Gage v. Shurſland als“ Thurfland. 

S. There is a Diverſity between Iaheritances executed, and Inheritances 
Executory 3 as Lands executed by Livery, &c. cannot by Indenture o ß 
Veteaſance be defeated afterwards. Co. Litr. 236. b. ad finem. 

9. And ſo if a Diſſeiſee releaſes to a Diſſeiſor, it cannot be deteared by 
ladenture of Defeaſance made after wards; bur at the Time of the Re- 
Indenture of 
Defeaſance; 


— 


e 
LN 
4 
n 
ty 
I 
, 
} 
* 
J 
* 
* 
* 
7 , 
k 
7 
* 
| 
41s 
N 
L 
be 
' * 
| t 
N 
[1 N 
1 
Fi 
i if 
16 ? 
1 
11 
„ 
17 
1 
By \ 
4 
1 
. 4 
U 
17 
: : 
"3 
| * 
” 
| 
« 
. 
1 
11 
5 'F. 
FEM 
1H | 
a Is 4 
419% 
1 1 
17 
3311 
1 
| : 
oy - 
105 
= 
41 
E 
3 A. 
p bad hk 
T5 
1 
Ki 
j 1 
x! 
Us 
140 
MM 
, f 
BJ 
1B) 
14 
i 
WwWEY 
1 
5 * 
14 p 
S209 / 
„ 
; 4 
* 
ar bf 
"i 
kj 
an 
8 } 
. , 
3 i , 
1 
7 4 
'Y © 
14 L 
bo 0 
WF: 
1 
) \Þ 
18 
2 1 
— 
EE 
wr * 
:M * 
. Un 
1 
1 
1 
s 7 
N 
7 
4 
* 
Ie 
* 
E. 
8 
191 
i 
L 
15 
#7; 
+4 
+» 
1 
$f 
> 
'F1 
# 
* 


— 


Y 1 
_ -: 
— a wap * 

* 


— — * ä 
— — — 3 
2 8 oe * IG — y 2 = RUS. E * . 
2 p _ 


— 

— — 
— — 

55 8 war 
- 2 


——ů — — — & 


E 
— p ——— EI 


— — 


— D 


a N 
— — 


492 5 Defeaſance. N 


— — 


2 TOE * 
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Deteaſance 3 for it is a Maxim in Law, ©uz incontinenti frunt in «f; 
vidlentur. Co. Litt. 236. b. | | 
10. But Rents, Annuities, Conditions, Warranties, and ſuch like that 
be Inheritances Fxecutory may be defeated by Deteaſance made either 
at that Time, or at any Time after; and ſo the Law is of Statutes Re. 
copnizances, Obligations, and other things Executory, Co, Lin: 
| 237..2; v 
But Saun- 11 Debt upon Bond, the Detendant pleaded, that after making the 
nay ps .. Bond, viz. on the ſame Day the Plaintiff made a Defeaſance, by which þ; 
clear to the Promiſed, that if before ſuch a Day he did not produce Witneſſes, to prove that 


contrary, the Money mentioned in the Condition was a true Debt, and that the De. 
1 fendant, beſore the making the Bond, had promiſed to pay it, then the 
a Bond, 


Judgment Bond ſhould be void &c. And averred, that the Plaintiff did not pro. 
<P ide duce any Witneſſes &c. And upon Demurrer to this Plea, Judgment 
may be de- was given by Twiſden (Rainstord and Morton, J. Saying Nothing, and 


8 2 2 Keeling being abſent) for the Plaintiff, becauſe the Deiendant had plead. 
on 1 8 ed a Defeaſance made after the making the Bond, and ſuch Defeaſance can. 


terwards, not make the Bond void; for it ought to be made ar the ſame Time, or 
as is the eodem Inſtante the Bond was made. 2 Saund. 47, Hill 21 and 22 Car. 


common 2. Fowell v. Forreſt. 
Practice, 5 = 


and cites Co. Litt. 237, and Oro E. 755 For a Defeaſance is but a Conditional Releaſe, and a Releaſe is ay 
abſolute Defeaſance; and the Difference is between a Thing veſted, and a Thing Executory; As in a 
 Feoftment of Land, the Condition ought to be contained in the ſame Deed, or in another ſealed at the 
ſame Time, otherwiſe it is Void; becauſe by the Feoffment, the Eſtate of the Land is Executed in the 
Feoffee ; But a Bond or Judgment, are but Executory, and may be releaſed or defeated at any Time by a 
Deed ſealed, though not dared at the ſame Time with the Bond or Judgment, and ſays, this is clear 
Law without any Doubt or Ambiguity, though on a ſudden the Court erroneouſly miſtook it, and 
gave Judgment as before. 2 Saund. 449. Hill. 21 & 22 Car. 2. B R. Fowell v. Forreſt, 
 Defzaſance of a Bond may be after the Money is due, as well as before, and ſuch Suſpenſion of the 
Action will not deſtroy the Bond. Per Holt Ch. J. Cumb. 123, 124. Trin. 1 W. & M. in B. R. 
Anon. Carth. 63, 64. Ayloffe v. Scrimpſhire. S. C. & S. P. and cited 3 H. 6. 18. b. Co. Litt. 
£07: 291. Cro. E. 755: and 2 Saund. 4, 88. % cn gy 1 


— * 


E) To one. In what Caſe it ſhall be to others, 


T Reym 1. F Defeaſance be to one of the Parties, it is to all, for if ſe- 


Rep. 690 veral Covenant juintly and ſeverally, a Defeaſance to one of 


S. C. &. S. them is a Defeaſance to all; and it is impoſſible to defeat as to one, 
= wy T0 without defeating as to all; and if a Defeaſance works a Releaſe 
delivering and Diſcharge, a Defeaſance to one is a Defeaſance to all, as a Re- 

the Opinion leaſe to one is a Releaſe to all. 12 Mod. 550, 551. Trin. 13 W. 3. 
ot the Court. Lacy v. Kynaſton. 1 VVV 


2 2 5 4 


” 2 — 
— — 


(F) What amounts to it. 


I, I a Man grants a Rent to F. H. in Fee, and the Grantee by another 
I Deed grams to the Grantor, that if the ſame Grantee brings ſuch an 


Action againſt the Grantor, that the Rent jhall ceaſe; this is no Condition, 


but it is a good Defeaſance, and ſhall ſerve as well as a Condition. 
Quod Nota. Br, Condition, pl. 235. cites 32 Aff, 1. 


| Diſſei/ia made to A. and after B. grants to A. that if he pays 100. at 10 3 4 
| > FO ne nag 


2. If A. releaſes to B. all his Right in the Land which B. has H 
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Da), ; 
void Li 
ciedſy 
Condl 
Cul 

. 


3. 
Ccadit 
alan 
of the 
Curia 

+ 
60 Vin. 
Lieu 
Actic 


1 Aiile | 


tilt, 


that 
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Defeaſance. 


—— — — — 


— . 


vold 8 . . 
clear, that if the Condition had been in the Releaſe, that then the 


Condition had been good. Br. Releaſes, pl. 39. cites 43. Aſſ. 12. per 
Cir And the fame Year, pl. 44. accordingly. 

; z. Where Releaſe is impl., and Indenture of Defeaſance comprehends a 
Cradition in fact alſo upon it, there it the Releaſe and Indenture of De- 
{-xfance are delivered uno Inſtanti, this is ſufficient upon the Performance 
ot the Deteaſance to defeat the Releaſe, per Treſilian and Wich. quod 
Curia non negavit. Br. Releaſes, pl. 39 cites 43. All. 12. 

4. It a Man be bound in an Olligation of 1007. and the Obligee grants 
% hin by his Deed, that he will not ſue him, he ſhall plead this in Barr, in 
Lien of the Releaſe, Per Martin; And Per Babington he ſhall have thereof 
Action of Covenant if it be by another Deed, and if it be contained in the 
ſame Obligation, then it ig void ; and Brooke ſays, it ſeems to be Law 
that it is void in Fact in the ſame Deed, for it is Repugnant, and ſhall 
void all the Force of the Obligation; but by another Deed, a Man may 
diſcharge it as well by Grant as above, as by Releaſe, as it ſeems clear- 
ly. Br. Defeaſance, pl. 4. cites 7 H. 6. 43. 


tif, made to him aſter by Deed, that he ſhould not be ſued, vexed, nor ſance, pl. 
5 3 * Mich 4 th tbe b 75 I, cnes 
t:1c4bled upon the Obligation * before Aich. and that, if he be impleaded, g C and 
that he ſhould plead the Grant as an Acquittance, and that the Obligation Brooke ſays, 
culſ ve Void, and per Coningsby and Eliot, it is a good Bar, and it is that the beſt 
3 Releaſe in the Law; and a Releaſe ot Actions, or of Right for an 4 : 
Hour, is ſo tor ever. But per Moore and Tremayle to the Contrary, ;;. er ” 
and that it was a Sparing tor the Time, but no Releaſe. And Fineux Defeafince 
Ch. J. to the ſame Intent at firſt, and that it tounds only in Covenant, in Bar of 
and that if the Party breaks the Covenant, he ſhall have only an Ac- = an gle 
tion of Covenant, But after Fineux changed his Opinion. Br. Barre, rat à Per. 
pl. 52. cites 21 H. J. 23. Ds | ſonal Action 
N VV e „ once ſuſ- 
pended, is gone for ever; but that it is ſaid, that it cannot enure as a Releaſe or Acguittance, but as 
3 Dereafance [by thoſe Words, viz. that he ſhould not be ſucd &c. before Mich ] | 
But u here the Obligee granted by Deed, that the Obligor ſhould be acquitted and diſcharged of the 
Debt, or if he be vexed or ſued, that the Obligation ſhculd be Void, and be as an Acquittance, the beſt Opi- 
nion was, that the Debt was gone, and that this was a good Acquitrance, and that the Words (It he 
be vexed or ſued, it ſhall be Void,) do not make a Condition; For the Debt is diſcharged by the firſt 
Words, and the ſaid laſt Words came too late. Br. Defeiſance, pl. 16. cites 21 H. 7. 32. | 


6. And per Fineux, there is a Difference between a Defeaſance of an 
 Obiigation, and a Condition of an Obligation; For if a Condition be re- 
juznant to the Obligation, it is void, and the Obligation good. As 
it the Condition be, that he ſhall not ſue the Obligation, this is a void 
Condition; So of a Feoffment, upon Condition that he ſhall not take 
the Profits, the Condition is void, but here is a Grant to defeat the Ol 
ligation, and it is good by way of Defeaſance, though it be repugnant 
to the Obligation, and therefore by him this Grant made the Obligati- 
on void, and ſo Fineux, Coningsby and Eliott, contra Tremayle and 
Moore. Br. Barre, pl. 52. cites 21 H. 7. 23. | 5 
7. There is a great Difference between a Promiſe not to ſue, and a 
Promiſe zo forvear to ſue; tor the firſt excludes him from ſuing ar all, 
but the laſt is only for a Time. Per Periam and Fleming. Ow. 110. 
Paſch. 36 Eliz. in Cam. Scacc. in Caſe of Sacktord v. Philips. 

8. And per Walmſley, There is a Difference where the Words are 
- [poke by Plaintiff, and where by Defendant. For if Plaintiff ſays, I 
will forbear to ſue you, it you will promiſe to pay me, and upon this 
the Defendant makes a Promiſe accordingly ; the Plaintiff ought never 
toſue, But if Defendant only ſpeaks the Words, It you will for- 
ber to ſue, I will promiſe to Pay you, and the Plaintiff agrees, 3 

+: 6 K ears 


F, „het the Releaſe ſpall be void, and he may re-enter ; this ſhall not 


4 | | . ; | 
Epe Releaſe, becauſe the Right goes ſimply betore, but it ſeeins 


; 5. Debt upon Obligation, the Detendant pleaded a Grant of the Plain- * Br. Defei- 
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it he grants vor to ſue upon it at all, it is a Releæſe. Per Holt Ch. J. 12 Mod. 415. Lacy v. Ky- 


494 . Defeaſance. _ eo, 


— * 
we % WY n — — 


bears tor a Time certain, yet he may have his Action afterwards, ©" 
118. in 8. , 1 
9. A. was in Execution on a Statute Merchant, at the Suit of B. 3 
ſhews certain Articles between him and B. 0 diſcharge him of the Sti. 
Luce, and prays to be bailed, but deny'd; And per Cur. one in Ee 
tion ought not to be Haid on a Surmiſe, and the Articles are not Ft 
ficient to diſcharge him of the Execution. But his Remedy is to have ,. 
Action ot Covenant upon them. Cro J. 218. pl. 7. Hill, 6 Jac, B b 
Beeſton v. Robinſon. | . = 
10. B. [the Plaintiff] and M. were bound to K. and X. makes a By, 
to MH. in the Sum of 100 l. that if M. be not ſued upon the firſt By 
thea the Bond of K. to M ſhall be , The Plaintiff alleged, thiat K. did 
both ſue him and M. and that he had no Notice of the ſecond Bond, that he 
might have pleaded ir, and fo pretends, that the ſecond Bond ſhould 
be a Defeaſance of the firſt, and Judgment was given for the Delen. 
dant.-Brownl. r. EEE: 
11. If I grant to one againit whom I have Cauſe of Action, that 1 
will not ſue him within a Year, this is no Suſpenſion of the Action 
Bridgm. 117 Trin. 15 Jac. in Caſe of Lee v. Wood, cites it as faig naſto 
per Brudenell, 21 H. J zo in John de Puſeto's Caſe, upon which it is. | 585 
interr'd, that it is to be obſerved, that I may ſue, and the other is put Life : 
to his Ad tion of Covenant. rg 
Show. 330. 12 A Letter of Licence recited, that A. had Right in an Houſe, and 48 
Carivil v. thereby agreed to impower B. to tell it, and divide the Mone Sek 
Edwards, RD | . , 5 N among Deli 
S. C.argned; the Creditors proportionably, and upon Receipt of ſuch Proportions, eve) i 


leaſe 
Warr 


there 


and - 


- 


und by colt of theſe Creditors ſhould give A. a Releaſe of all Matters Sc. And it was and 3 
Ch, j. this further agreed, twat in the mean Time, and until the Houſe ſhould be ſold, the 2 
N. 4, ond from thenceſorth after, the ſaid A. ſball not be proſecuted or ſued at laid 
Lc; LA., Or his Perſon or Goods moleſted by any of the ſaid Creditors and t 
an £2, the nam d in the faid Articles, for any Thing paſt, Sub pzna Relictionis, & Habit 
(Dres, Hrxoneratonts Debiti vel Debitorum talium Perſonarum as ſhall ſo ſue or of th 
| al rar er protecure &c; Fer tot. Gur. this is a Deſeaſance and no Releaſe, and Griſs 
ledement _ 18 Pleadable iz Bar. Carth. 210, Hill. 3 W. & M. in B. R. Carvil good 
of Satisfac- v. Edwards. 5 | ets | _ „„ | 217, 
tion; Ad- | 5 77 | 
Jornatur. ES | | | 
2 Salk 573, 13. Where two Deeds are made at the ſame Time, and they have 20 air 
4 8 85 Reſerence the one to the other, they ſhall not be conſtrued as Defeaſances. yer b 
h 12 Mod. 221. Mich. 10 W. 3. Cleyton v. Kinaſton. . to be 
If tro be 14. Obligee reciting the Bond, covenants to ſave Obligor harmleſs, it 


bound jointly js an abſolute Deteaſance, and if it be to fave him harmleſs on a Contin- 


and ſeverallÿ _ 5 peg : : | 5 
in 1 Bend, gency, it is a conditional Defeafance, becauſe it has an expreſs Relati- 


and a Re/eaſe 94 to the Deed, but otherwiſe, where the Deed is only to indemniſy 
is made fo oe againſt all Covenants heretotore made, or hereafter to be made, this 
of dem, ir does not deſtroy a Deed made at the fame Time. 2 Salk. 574. Paſch. 
rele ſes tlie | ES. ; | 

13 W. 3. B. R. Cleyton v..kynafton. n 


lcveral as 22 
well as the 


joint Lien. Per Holt Ch. J. 12 Mod. 415. Lacy v. Kynaſton, —— Ibid. 551. $;C. 


F.d. Raym. 15. A. and B. are jointly and ſeverally bound to H; H. covenants 
555 85 > with A. not to ſue A. this is no Defeaſance as to B. but if A. only had 
Per. Holt been bound, ſuch Covenant had been a Defeaſance. 2 Salk, $75. in 
Ch. J. in de. Caſe of Lacy v. Kinaſton. Z | 
livering the 1 . | 
Opinion of rhe Court. | | | 
A. is bound by Bond to B. and B. covenants not to put it in Suit till ſuch a Time, it is a Defeaſance; but 
naſto ß. | 2 
Bur a Defcaſance to a Stranger is not good. As if A, be bound to B. in a certain Sum, and B. co- 
vebants and grants with C. a Stranger to the Bond, vat if A. did ſuch a Thing, the Obligation ſhould be 
zoid, aud held, that it could not be a good Defeaſance. 12 Mod. 551. In Caſe of Lacy v. Kynaſ- 
ton, cites 34 H. 8. Br. Eſtranger al fait, 31. e . | 
ER „ 16. Indenture 


Deteaſance. 4.95 
16. Jagen made by A. and B. to ſave C. harmieſs, 1s not a Detea- Ld. Kym 
{ince of a Covenant, wherein A. is bound 7% pay C. a Sum of Money, 12 Rep 688. 
Mod. 548. Trin. 13 W. 3. Lacy v. Kynaſton, S C. re- 


folv'd ac- 
cordivgly. 


17. Where a Deed intends mutual Remedies, it is not to be conſtrued a 
Deleaſance. 12 Mod. $550. In Cafe of Lacy v. Kynaſton. 
15. The Nature of Deteaſance zs, that upon Condition performed, or 
pon ſuch and ſuch Terms, the Thing to be defeaſanced is to ceaſe. 12 Mod. 
550. In Caſe ot Lacy v. Kynaſton. . e 
10 A Man made a Feoff ment in Fee with Warranty againſt all Per- S. P. Br. 
ſms, Feuffee by his Covenant, grants and agrees not to take Advantage of Heleiſance, 
this Warranty, and then he is impleaded and vouches the Feoffor, he pe 00 
may plead his Covenant in Bar of the Warranty; but it the Covenant withftanding 
had been ot to bring a Warrantia Charte, or not to vouch, then it had this Covc- 
deen a Covenant only, and the Covenantor hath other Remedy and "> the 
Uſe left him of his Warranty; and the Covenant would not be a Re- 5 ur pra 
Jeate in that Caſe, becauſe it does not exclude all his Remedy upon the chees 1H. 
Warranty. 12 Mod, 552. Trin. 13 W. 3. In Cale of Lacy v. Ky- 6. 43. 
natton. | _— = | | | 
20. A. covenants with B. to pay him zoo . for the Uſe of A. only for her S. C. cited 
Life ; and covenant was brought upon this and Breach alligned, thar by Holt 
there was ſo much of the 300 J. Arrear; Defendant pleads, that the re . bu Ld, 
was another Indenture between him and the Plaintiff nc the Date, or . 691. 
| Delivery of the Covenant-Deed declared on reciting the ſaid Covenant and laid that 
and Agreement for the Payment of the 300 l. where it was covenanted it was 4a 
and agreed, %a ſo long as A and his Wife did co. habit, the Payment of worden Judg- 
the 300 I. ſhould ceaſe and avers that they did co-habit tor the Time the But he aid, 
faid Arrear became due and pleads this in Bar of the firſt Agreement; if it had 
and there are expreſs Words that the Payment jhould ceaſe during the Cos been 3 Ren, 
3 | TT | 3 | . for lears, and 
ſalitiun and there had been no great Harm to conſtrue this as a Releaſe e eee 
of tae Arrearages during the Co-habition; but yet it being a Sum in Agreement 
Criſs, and the Covenant Temporary, and not perpetual, they held it no by the 
good Bar, Per Holt Ch. J. 12 Mod. 552. Trin. 13 W. 3. cites 2 Vent. Leger to 
217. Gawden v. Draper. £2 „„ 
or that ſhould ceaſe for ſuch a Time, that would amount to a Grant of the Rent for ſo ooh prey it 
would in that Caſe ceaſe and revive again, but they was a Snm in groſs; and though it was defeaſibley 
yet becauſe it was net intirely deſeaſanced, they would not allow a ſubſequent temporary Agreement 
to de a Releaſe of it. Per Holt Ch. J. 12 Mod 553. In Cale of Lacy v. K ynalton, | 
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21. In Debt on an Obligation, the Defendant pleaded in Bar, that 
it vas given tor compounding Felony ; on a Demurrer it was inſiſted, 
that this was contrary to the Import and Condition of the Bond, and 
alter ſome Doubts it was adjudged per tot Cur. tor the Plaintiff; and 
by Forteſcue a Paro! Agreement can no more be ſer up againſt a Bona, 
than a Parol Defeaſance can againſt a /ng/e Bill. Gibb. 15. Trin. 2 & 
3 Geo. 2. C. B. Andrews v. Eaton. . 


(G) Pleading, 


l, THERE Debt is brought upon an Obligation of 1001. the 
Plaintiff ſhews the Indenture of Defeaſance proving it, and not 
lle Obligation, the Action lies not, Per Belke. Br.:Monttravs, pl. 38. 
Clter 42 E. 3. 18. | | 5 | 8 
2. In Debt the Defendant pleaded Defeaſance to diſcharge the Plain- 
Ur of 1001. againſt A. B. that then &c. He ought to ſhew how he has 
®harged him by Releaſe, Acquittance, Payment, or otherwiſe, Per 
Judicium, Br. Dette, pl. 204. cites 35 H. 6. 10. 


3 Where 


"0 ER OW Yo a 


404 = Defeaſance. 
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** 


2 8 


© C cited 3. Where a Bond is made, and atrer a Leieafance is Made thereof. 

by Holt il he pays a leſter Sum &c. there it he pleads rhe Deteaſance and the 

Ch. ]. . Tender of the l:ſſer Sum, he needs not fay Tout Temps Priſt; tor by the 

. Tender he was diſcharged of all. But other wile of an Obligation with 

per Car. Condition to pay a leſs Sum. Cro. E. 755. pl. 16. Paſch. 42 Eliz C. B. 

accordingly. Cotton v. Clifton. | 
Comyns's 1 | 


Rep. 508. Trin. 11 Geo. 2 C. B. Trevet v. Angus. 


— — 


4. Debt upon Bond conditioned to pay ſeveral Sums on ſeveral Days, 
the Detendant pleaded Payment of all the Sums due before ſuch a Day, 1 
which Day the Plaintiff per Scriptum ſuum ſigned under his Hand 
which the Defendant Profert hic in Curia, agreed to defer the Payment 
the Refrdue till a farther Day not yet come; and upon a Demurrer to this 
Plea, it was adjudged ill, becauſe this Action being founded on 3 
Deed, there cannot be a Defeaſance made thereot without a Deed, and 
Scriptum ſub Manu doth not imply a Deed, 3 Lev. 234. Trin. 1 Jae. 
2 C. B. Blemerhaſſet v. Pierſon. 8 | | 
| Ld. Raym. $5, Where a Proviſo goes by Way of Defeaſance of a Covenant, it myſt 
OE 577 be pleaded on the other ſide, otherwiſe, where by Way of Explanz- 
ws tion, or Rettriction of the Covenant; Per Holt Ch. J. 2 Salk, 574 


the whole 
Court held pl. 2. Hill. 10 W. 3. B. R. Cleyton v. K inaſton. 

that where 5 5 | Ly © 

the Proviſo is by Way of Defeaſance it ought to be pleaded by him that takes Advantage of it. 


6. A. entered into a Bond to B. conditioned for Payment of 40 l. afl. 
terwards B. agreed and entered into a Covenant, that if A. (the Defen- 
dant) pay 5 S. in the Pound for every 20 s. due to the Plaintiff from the 

Defendant, and fo at the ſame Rate, tor every greater or lefler Sum | 
than 20 8. o or before the 25th of December, the Plaintiff ſhould and 
W accept the ſame in Diſcharge of all Sus, as then were, or on the 
25th of December ſhould be, due from the Defendant to the Plaintil. 
The Ch. Juſtice delivered the Opinion of the whole Court for the De- 
 tendant; that this is a Deſeaſance to this Bond and ſufficiently relates to 
it; tor it is not neceſſary to recite the Bond, no more than where a Power 
ot Revocation is inſerted in a Deed; a Revocation by a ſubſequent 

' Deed is good, though it does not recite or mention the Power, or in 
direct Words refer to it. Comyns's Rep. 569, 57/0. Trin. 11 Geo. 2. | 
C. B. Trevet v. Angus. 5 | og rs 


For more of Defeaſance, See Conditions, Covenants, Eftates, 
Extinguiſhment, Releale, uſes, And other proper Titles. 
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is * Defence 
* cometh of 
Defence. | the Word 
| (Defendo) 
- 2 5 . 1 — ſo called 
| from the 


| 3 | Manner of 
| 11 in | the Pleading 
(A) In Pleadings. Neceſſary xs What Caſes, viz. Predict 
| = CE A. B. defen- 
| | : | dit Vim In- 
i, A SSISE of Nuſance Vicontiel before the Juſtices in Bank, the juriam &c. 
Detendant made Deſence and pleaded. Br. Defence, pl. 2. cites fer Example 
” pes | | | in a Perſonal 
40 E. 3. 23. | | | Action 
| | | | 5 | brought by 
A. B. againſt C. D. defendit Vim & Injuriam quando S Et Damna & quicquid quod ipſe de- 
ſendere debet EP. Co Litt. T27. b | | . 
In Afiſe of Nuſance, the Defendant venit & defendit &c. but does not ſhew what, but it ſeems that 
this ſhall be intended Vim & Injuriam &c . and ſo note the Diverſity between Defence in Aſſiſe of 
Nuſance and in Aſſiſe of Land, Rent, and the like. Br, Defence, pl. 19. cites 46 Aſſ. 9. 


2. Contra it ſeems before Fuſtices of Aſſiſe; for the Pleading in Aſſiſe 

of Nuſance before Juſtices of Aſſiſe, and before the Juſtices of Bank 

much Varies. Br. Defence, pl. 2. cites 46 E. z. 23232 — 

3. Præcipe quod reddat; At the Grand Cape the Demandant releaſ- 05 + xg 
ed the Default, and counted againſt the Tenant. Rolf defended Tort 15 2. cites 

and Force and demanded Fudgment, if the Court would take Conu- B. Cc. 

ſauce, and pleaded Ancient Demeſne &c. Br. Defence, pl. 5. cites 8 

4. Note per Forteſcue, Arguendo in Attaint, that in Aſiſe, Dower, 

Per que Servitia and Attaint, a Man ſhall not make Defence, and ſo gr. Defence 

ſeems by the Entries no more in Aſſiſe of Mortdanceſtor, than pl. 23. 

in Aſſiſe of Novel Diſſeiſin, as it ſeems by the Entries; and ſee elſe- 

where, that in Sczre Facias the Defendant ſhall not make Defence, but 

the aforeſaid F. B. venit & dicit &c. and ſo pleads in Bar. Br. Defence, 

"BY 17: = gy rm OE 

F. Note, that in Aſſiſe and Scire Facias there is not any Defence. Br. 8 B 

Detence, pl. 10. „ . ö . | in Attach- - 


| ment upon 
Prohibition. Br. Defence, pl. 22. 


6. In Aſſiſe of Darrein Preſentment, and in Aſſiſe of Mortdanceſtor, 
11 is no Defence; contra in Aſſiſe of Nuſance. Br. Defence, 
; : In this Defence there be Three Parts to be conſidered. Firſt, Coke ſays 
when he defends the Wrong aud the Force, this has a double Effect, viz. that a Man 
0 make himſelf Party to the Matter; and this is the Reaſon that the ogra Pi: 
Deſendant in this and the like Actions can plead no Plea at all before he giction 
makes himſelf Party by this Part of the Defence, as it appears here by without 
Littleton, that if the Defendant will plead in Diſability of the Perſon waking 
i the Plaintiff, he muſt firſt make himſelf Party by this firſt Part of the * 
Defence, neither can he plead to this Furiſdiction of the Court without Ruſe is not 
this Part of the Defence. Co. Litt. 127. b. | Ns Law gene- 

ES | | 5 rally under- 
ſtood; for a Man may come and ſay venit & dicit, that the Lands are ancient Demeſme, and it is 
good without more ſaying. Per Powell J. Ld. Raym. Rep. 11 Mich, 8 W. 3. in Caſe of Brit- 


on., Gradon. | . | 
6L 8 Secondly 
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. N u | * B 
In 2 5 8. 24ly, By the Defence of the Damages, he aftirms that the Plaintiff | 
gt _ i3 able to ſue, and (upon juſt Caute) to recover Damages, Co. Lit. 
gant de- 127. 0. | 
{ends Port | ET 
and Force, and demands Judament ſi Curia cognoſcere vult; For he ſays, that he 3s Parſon of B. coe 
&c. and toc as Tithes. And Sic Vide, that he who pleads to the Juriſdiction, ſhall defend the Ton 
and Force, but not the Damages; For this will affirm the Juriſdiction. Br, Defence, pl. 6. cites 
39 E. 3. 43. . | | 


9. 3dly, And by the laſt Part viz. and all that which he ought 16 de- 
fend, when and where he ought, he afirms the furiſdiction of the Court 
Er fic de ſimilibus. And of ſuch neceſſity is it for the Tenant, or De. 
tendanr to make a lawful Defence as albeit he appears, and pleads à 
ſufficient Bar without making Defence, yet Judgment ſhal! be given 
againſt him. Co Litt. 12). b. b 
10. In Pleading Excommunication in the Plaintiff, Hale Ch. J. doubt. 
ed, if Petendant oughr not to have made ſome kind of Defence though 
no tull Letcnce is to be made. Vent. 222 Trin. 24 Car. 2. B. R. Jay y, 
Bond. — gt FFF 
11. In Aſampht on a Bill of Exchange, the Defend ant pleaded in 
Har without Dejence, and upon a General Demurrer this was objected, 
and the Queſtion was, if this was Matter of Form, and fo aided by the 
General Demurrer. And prima tacie the Court was of Opinion, that this 
was Matter of Subſtance; becauſe the Defendant is not Party to the 
Action without Detence ; but after having conſulted the Judges of B. R. 
where it has been a long Time held Matter ot Form, they agreed that it 
was aided by the general Demurrer, though at the ſame Time they 
ſeemed to comply with that Opinion, rather than to approve it with 
their own Judgments, to the End that there might be a Conformity 
between the two Courts, Ld. Raym. Rep. 282. Mich. 9 W. z. Bella- 
lig v. Helter. JJ 8 
$5 P. 3 Lev. 12. In Ejectment the Defendant venit & dicit, that t he Land is Au- 
: 5 cient Demeſue, without making any Defence ; to this there was a ſpecial 
C. B. in Demurrer. Er per Holt Ch. J. The Plaintiff might have refuſed the | 
Caſe ot Plea tor want of a Defence; but if he receives the Plea he admits a De- Ten 
North v. fence. If one plead Outlawry, he ought to plead it ſub pede ſigilli, and — 


Shots: © 3 . of . 
per Cr. if he does not ſo plead it, the Plaintiff may refuſe it; but if he accepts a 
theſe 


and the Pre- the Plea he ſhall nor demur for that Cauſe ; for it is well enough if he 
cedents, allows it. 1 Salk. 21). Paſch. 4 W. and M. in B. R. Ferrer v. Mil- 
where anci- ler. | F n . 
ent Demeſne . . 5 : © I 
was pleaded, ſometimes with Defence, and ſometimes without it, prove only, that it may be well 
_ pleaded with Defence, but does not prove that it may not be pleaded without Defence; and thereupon 
the Plea without Defence was ruled good.. 3 not wah os fe pig | 
Show. 386. Farrers v. Miller. S. C. adjudg'd accordingly.——8. C, cited Arg. as the Caſe of 
Fenner v. Miller. Ld. Raym. Rep, 117. That Defendant Venit & defendit Vim & Injuriam, (but 
Quando was not in) &c. and he pleaded Ancient Demeſne, and held good. 1 'I 


” 


7 
ei 


1-0, 

pl. 2 
= 
jurig 


——_— » " A 2 + 
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(B) The Manner. And in what Actions. 

Brown's I. 1 Appeal of Mayhem, the Defendant defendit vim & Injuriam, and 
Anal. 6. A 4/1 belonies and Appeals of Mayhem, and whatever is Contra Pacer 
4 ng Regis, Coronam & Dignitatem ſuam. Br. Detence, pl. 18. cites 49 

In Treſpaſs, 1. In Treſpaſs the Defendant defended Tort and Force, and demanded | 
he who Fudgment if he 2 be anſwered ; for he was his Villein, and ſhewed hu 


| 9 l &c. And fo ſee that he did not make full Defence when he pleaded o 


the | 


N. 


pl 25 


«A 
N — 


* — 


— ———— _ — — 
% Pcrſon, and did pot ſay hæc verba quando & c. for this goes to the fended Tort | 
7 4 is full Defence. Br. Detence, pl. 21. cites 40 E. and Force, 
Damages, ana 1 , 4 but not the 
3. 360. Damages, 


5 | _ viz. Vim & 
Injuriam, but did not ſay Quando &c. And fo ſee, that he who pleads to the Perſon ſhall not make 


full Defence. Br. Defence, pl. 12. cites 35 H. 6. Zr. Nonabilitie, pl. 47. (bis) cites 14 H. 

„ accordingly, 5 | | | 
Defence upon Villenage pleaded is, quod Detendens, ven. & defend Vim & Injuriam &Cc. and demanded 

Judgment. Br. Detence, pl. 29. | | 


z. In Treſpaſs, the Defendant defended Tort and Force and Proteſtando, Heath's 
that the Plaintiff is his Villein, pro placito that the Defendant is a Counteſs 1 7. 
wt named Counteſs ; Fudgment of the Writ ; per Fulthorp, firſt you ought nas Teas 
to have made tull Defence, and then to take the Villenage by Proteſta- ſays, that by 


tion; Per Newton, no, for full Defence would affirm the Plaintiff'a Per- Plowden, 


ſon able, and then the Prot:/tation void, and before Defence a Man can't take G 5 - 
Proteſtaton ; for before Defence a Man is a Stranger to the Action. But ine frog 5 
per Hou ſter Prothonotary the Ule has been in ſuch Caſe to make Pro- his Com- 
reftation before the Defence, and then to make full Defence; and June wenraries, 
thought this Form good; quod nora of Proteſtation before Defence. Br. i 5 Cid, 


. ES” - | | that a Pro- 
Delence, 9. Cites 14 H. 6. 18. : reſtation is 


a ſaving or 


excluding of a Concluſion, and (by that Book) ought to be after the Defence, which is (in that 
Point) left doubrtul by the Book of 21 H 6 26. and may not be contrary in itſelf, or double. As 
Proteſtando that he made no Teſtament, pro Placito, that he made not the Plaintiff his Executor; be- 


cauſe if he made no Teſtament, he could make no Executor. Z | 


4. In Writ of Right, the Form in Writ is after the Count rehearſed to Heath's 
make Defence de novo, and then to vouch over or plead in Bar; And the Mx 355 
ſane Form is where the Demandant replies to the Bar, the Defendant ollg ht e hh 
t0111ke Defence, and then to anſwer to the Title &c. Br. Defence, pl. 7. 
cites 21 H. 6, 26. per Newton, _ 1 CT 


5. He who pleads Villenage to the Perſon of the Plaintiff or Defendant Br. Defence 


(a1n0t make full Deience, bur ſhall defend Tort and Force only, and ge- Pl. 28. S. P. 
mand Fudgment if he ſball be anſwered. Br. Defence, pl. 11. cites Litt. 
Tenures tit. Villenage, En gh or 8 

6. In Maintenance the Defence is ven & defend vim & injur” &c. & Brown's 
quicqu:d &c. and the ſame in Action upon the Statute of Labourers ; tor Anal. 6. 
theſe are Actions upon Statute. Br. Defence, pl. 23, . 

7. Hou hee defends thus, viz. Et pred A. B. ut tenens per warr' ſuam Heath-; 
end us ſuum quando &c. Br. Defence, pl. 24. VVV 

| OO 0000 | Oe „ cCites 8. 

| Brown's Anal. 67. | 

8. In Refo de rationabili parte ven et defend” vim &c. Br. Defence, 


9. And in Writ of Participatione facienda, ver et defend vim ct in- 
juriam quando &c. and not Jus ſuum; for no Land is in Demand. Br. 
Detence, pl. 25. (bis.) 


10. In Bill of Debt, ven' et defend vim & injuriam and does not ſay 


quando &c. Br. Defence, pl 26. 5 3 
11. Rationabilibus Eftoveriis, Defendant ven & defend” Vim & Inju- 
ria quando &c. Br. Defence, pl. 27. 
12. In Action upon Statute, ven' & defend Vim & Injuriam &. & 
qucguid Sc. premunire fac'. Br. Defence, pl. 30. 


13. In Recaption averiorum ven & defend Vim & Injuriam quando 


&c. & quicquid, &c. ſo in Forger de Faits, and in Conſpiracy. Br. 
Defence, pl. 31. 1 | | 
14. In 


FR 
E — — 
— — 


— TT — — — — —— — Eo rn — — — 
add. LT > — — , _— 
A — — Ne * 
w— 2 


1 


2 * — +. 
- =—y 
* — * 2a EY — = = 
= —- * 1 5 ; — 8 
. pn nn 


— 
— 


———— 


n 
— — 


_— 
— —̃ — 
. 


— ̃ ——— 
res - 


_— 


- wad 5 — = 
- et tet "2 2 2 — 
RM —— 


— 


ä —— — 
— a 


_— 
— 
2 


j 
i 
4 
WW 
1 
. 
410 
1 
' ? [1 
1 
191 
7 
F 


— —— T ns ns 


* PRES 2 ee ; > 
s - 4 - 3 + Ar 
A : : REO „„ - 
— 22 8 p 


Fort and Force and no more, and pleaded to the Juridiction, becauſe the Land in the Charte 


22. S. P. and ſeems to be S. C. 


Defendant tem quando, Br. Defence, pl. 40. 


e 


8 88 


Defence. e 


© 2-2 R&I Rationabili Parte Bonorum denit C defendit Fins In 
quando &c. Br. Detence, pl. 32. Jurian 


hy b Br. 15. In Writ of Intruſtion, and every Præcipe quod reddat, venit 63 gt, 
ol * i dit Fus ſuum quando &c. and the ſame in Ad Terminum Jui præteriit. Br 


Defence, pl. 33. : 

16. $0 zn Writ of Avowry, Br. Defence, pl. 34. 

12 In Eſcheat, venit & defendit Fus ſuum quando &c. Br. Defence 

J. 35. | | | ; 5 

: 18. In Oware Impedit venit & defendit Vim & Injuriam Quando & 

And the ſame in Warrantia Chartæ. Br. Detence, pl. 35. 

19. And in all Actions of Contempt Venit & defendit Vim g Injuria; 

& omnen Contemptum & quicquid &c. and the ſame in Premunire Br 

In Detinue Deine e 5 - | EO 

of Charters 20. In Detinue of Charters, venit & defendit Vim & Injurian quan, 
the Defen. &c. Br. Defence, pl. 38. | e | : 

dant defended 


. - 4 i bit DES M 
Cinque Ports, and it wasadmitted a good Defence, and therefore it ſeems, that he ſhall not wn 1 


Defence it he will plead to the Juriſdiction, but it was not adjudged if the Plea be good to the Juris 
diction in this Caſe. Br. Juriſdiction, pl. 36. cites 8 H. 6. 22. Br. Defence, pl. 4. cites 14 6 


21. And in Formedon, venit & defendit Fus ſuum quando &. Br. 
Defence, pl. 38. | 1 
232. In Quo Fure, venit & defendit Vim & Injuriam quando &c. Br. 
Defence, pl. 39. | ER 


tn Nativoha- 23. In Native habendo, ven* 63 defend Fus ſuum & omnem Mativita. 


bendo, the 


defended © 3 | | | : 1 4 
Tort and Force and all Manner of Nieftie &c. Br. Defence, pl. 6. cites 19 H. 6. 32. S. P. Br. Defence, 
pl. 16. cites 8. C. „ N „ 1 


24. In Ne Injuſte vexes, ven & defend Vim & Injuriam quando &c. 
Br. Defence, pl. 41. „ . FV“! 
25. In Hjectione Cuſtodiæ, ven & defend Vim & Injuriam quando &c. 

Br. Defence, pl. 42. 7 VV „„ 

26. In Rationabilibus diviſis, ven & defend Fus per Nomen &c. quan- 
do &c. Br. Defence, pl. 43. %%% 8 
27. Action upon the Caſe, ven & defend Vim & Injuriam quando &c 
Br. Defence, pl. 44. . „ . 
28. Reffo quando Dominus remiſit Curiam ſuam, ver & defend Jus 
præd petentis & Seiſinam ejus quando &c. viz. quando petens narr” de 
Seiſina propria Es fotum &. & quicquid &c, and eſpecially de ten pred 

cum Pertin ut de Feodo & Fure &c. Br. Defence, pl. 33. 
29. Vouchee in a Count upon a Writ of Right of Ad vowſon makes 
his Defence in this Form, viz. Et prædictus Thomas tenens per Waran- 
tiam ſuam defendit Fus prædicti Simonis & Seiſinam ſuam quando &c, Et 
totum Sc. Et quicquid Ec. Et maxime de Advocatione prædict ut de Feodo 
& Fare &c, Brown's Anal, 7. 5 . 


(c) What 


+4 
= — 8 * 
— 


9” 
: * 
þ 
, 
. N. N 
» 1 
: 
4 185 
17 
* " 
1 
h of 
3 * 
es 
, 


— 


— DEC IS. ae t an 


JJ 501 


— . — — 


a 4 : "ES 
2 


108 What may be pleaded after Defence made. 


. FH HE Tenant after Defence made may ſay that the Grand Cape 
Das not ſerved &c, but not after any other Plea pleaded. 
Thel. Dig. 202. Lib. 14. cap. 1. S. 1. cites Mich. 22 E. 3. 18. 
2. Atter Detence of Damages done, and atter hearing of the Writ, 
the Detendant may ſay, that the Plaintiff is a Monk profeſſed, and Feme 
Defendant may ſay, that ſhe is Covert of Baron, Thel. Dig. 203. Lib, 
14. Cap. T. S. 2. eites Hill. 44 E. 3. 4. & 32 H. 6. 279, 
z. In Ouare Impedit, the Detendant defended the Tort, and Force, 
and Damages, and demanded Oyer of the Writ, and pleaded that the 
Plaintiff is a Chanon profeſſed, Judgment, if he ſhall be anſwered, and 
the Plaintiff replied, becauſe he has made a full Defence and has had Oyer of 
the Writ, Judgment, if he hall ſay Nonability to the Perſon after; for 
atter ſuch Matter in Action againſt a Feme ſhe ſhall not ſay that ſhe is 
Covert Baron, which Caund expreſsly denied, and ſaid, that the ſhall 
have the Plea. And per Cur. this Plea is to the Action, and allo Non- 
ability of the Perſon, therefore anſwer, by which he ſaid, that ſuch a 
Prior is Patron of the Vicaridge of B. where the Plaintiff is Vicar, and have 
uſed Time out of Mind to preſent cne of their Chanons, and ſuch Chanon ſo pre- 
ſented Vicar has been perpetual and not removable, and have impleaded and 
been impleaded Time out of Mind Judgmenr, and the beſt Opinion was, that 
he his not by this diſcharged of his Profeſſion but only of his Obedi- 
ence, and that inthisCaſe he is a Perſon able to have all Actions touching 
this Vicaridge, but this Quare Impedit was uſed upon a Grant made 
to the Plaintiſt of another Advowſon, therefore Quære as here; for it 
Was agreed, that he may be elected Prior of the firſt Houſe at an 
Avoidance. And per Finch if a Man recovers the Patronage, where 
| he is Vicar, againſt the Prior, he ſhall return to his Houſe, and ſhall 
be Obedient again. Br. Nonabilitie, pl. cites 44 E. 3. 4. F 1 
4. It is ſaid, that the Defendant after Detence made ſhall plead After Ge- 
Miſuoſmer. Thel. Dig. 203. Lib. 14. cap. 1. S. 5. cites Trin. 2 H. veral De- 


6 fence made 

Pp | „ the Defen- 

„„ | . | . . 5 | dant cannot 
plead Miſnoſmer, or that he is abiding at anooher Vill &c. But in ſuch Caſe he ought to make Special 
Defence in ſuch Form, viz. you have here W. who is ſued by Name &c. Per Cut, Thel. 203. Lib, 14, 
cap. 1. S. 3. cites Mich. 19 H. 6. 1. 2 e FD | 
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5. In Præcipe quod reddat, the Defendant made Defence, and de- 
manded the View, he thall not plead to the Furiſdiction upon the View, 
but hall have it 0 the Writ, if the Land lies in Wales, but otherwiſe it 
leems of ancient Demeſne. Br. Detence, pl. 13. cites ) H. 6. 36. 
6. In Præmunire, the Tenant detendic Vim & Injuriam and demand- 
ed Fudgment, if the Court would take Conuſance, and alleged the Matter 
to be in Cheſter, which is a County Palatine. Br. Defence, pl. 14. 
reg H. 9. | OOF Go 
7. Superſedeas of Privilege in Chancery was allowed by Award after 
Detence made; For it ſeems that there is great Diflerence between 
pleading to the Juritdiction and Superſedeas of Privilege. Br. Defence, 
pl. 17. cites 19 H. 6. 32. & 3 H. 6.30, ECO SLRS 
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Defence. 


3 — | — — | „ — — 
The Diffe- 8. After full Defence made, the PDetendant cannot ſay, /f ty 
rence i, Plaintiff is his Villein, or 18 outlawed, in Diſability of his Perſon, but 
ene 16 may plead ſuch Plea to the Action. Thel. Dig. 203, Lib, 14. Cap, 


Plea is , E | 

i, ey 1. S. 4. cites Hill 32 H. 6. 27. Quære. 
75 76 Perſ 75 F | , ES 
5 N veg Outlawry &c. it cannot be pleaded after full Defence, becauſe it is repugnant 
tor 5y the full Defence, the Defendant has admitted the Plaintiff able to recover Damages, but other 
Plens in Abatement may be pleaded after full Defence; for a full Defence never admits an Ill Writ 
Per Powell J. Ld. Raym Rep. 117. Mich. 8 W. 3. in Cale of Britton v. Gradon. | 


8 P ſaid 9. Treſpaſs of Sheafs, the other jgtiſied as Parſon and pleaded to to 111 
—— Juriſcliction, and it appears by Littleton there, that it a Man makes 
15 Mas” full Defence, he cannot plead to the Furiſdiction after, Br. Defence, 
nag Mich. pl. 20. Cites I E. 4. 15. | 


io V.4; | | SE ee 
in Caſe of Clerk v. Butler; but Curia adviſare vult. 


5 C. cited 10. Miſnoſier ſhall be alleged before Defence, and then ſhall make De- 


Heath's fence, and ſball ſoeto the Certaiaty of the Miſnoſmer. Br. Defence, pl. 
NEAR. So” : | On 


Brown's 


S. P. but, whether one ſhall take his Proteſtation before or aſter Defence, dubitatur.——Gezera} | 
Defence is a Concluſion to plead #/iſnomer after Licence to imparle ae Perſoua & de Villa; For it is contrary 
tothe Name affirmed by the general Defence and Impartance ; And therefore he ought to ſay that . . 
ce is imbleaged by the Name of : S. of C defendit Injuriam Sc. & petit Licentiam interloquendi uſque 
O54. Lillarii &. and then it is well, quod Curia conceſſit. Br. Defence, pl. 15. cites 19 H. 6. 1, 


11. Treſpaſs, Aſſault, Battery, the Defendit venit & defendit Vim & 
Tajauriam quando &c. aud pleads Out lawry in Abatement after Imparlance ; 
the Plaintiff demurs ; and adjudged that the Detendaar anſwer over; 
| becaule he cannot plead ſuch a Plea after a full Defence, by which he 
has admitted the Plaintiff able to recover Damages. Ld. Raym. Rep. 
x17. Arg. cites Trin. 35 Car. 2. B. R. Rot. 1528. Gawen v. Surby. 


12. In Treſpaſs, Aſſauit aud Mayhem, the Defendant venit et detendit tion f 
Vim et Injuriam quando, and pleaded another Action depending for the ort de 
aue Cauſe undetermined in Abatement, and Judgment, quod reſpondet uch ge 
ulterius, for the ſame Reaſon as before. Ld. Raym. Rep. 117, Arg. that th 


cites Trin. 4 W. and M. in C. B. Meacock v. Farmer. . 
13. After the Defendant has mage a full Defence in Treſpaſs by ad- 
ding the Words grando Ec. to the Words (Venit & detendit Vim & In- 
juriam) he cannot plead in Diſability that the Plaintiff is in Alien born &c. 
but he ought to omit the ( Ouando) becauſe by that Word, the Defendant 
hath admitted that the Plaintiff hath Capacity to ſue. Carth. 230. 
-Paſch. 4 W. and M. in B. R. Jenrreer-v. e ð ͤ x 
14. Aſump/it was brought againſt R. &. Eſq; the Defendant Venit & 
gefendit Vim & Injuriam quando &c. and pleads that he is a Gentleman, 


pl. 36. 


A ſquè hoc that he is an Eſq; &c. upon Demurrer it was argued for the } where: 
Plaintiff, that che Defendant by ſaying Vim & Injuriam quando &c. De fon 
has made a full Defence, and atter that he cannot plead in abatement; Þ} to anſew 
but it was an{wer'd on the other Side that it is good either way; for in Soc; 
this is not a full Defence, but the Moiety of a Defence; for that a full 3. 18. 

| Detence is when the Defendant proceeds and ſays, & Damna et quic- 1 
quid quod ipſe detendere debet, and cited Paſch. 3. and 4 W. and M. in Ver. 
B. R. Rot. 449. that the Detendant after Vim & Injuriam quando et nor, 
pleaded that the Detendant was an Alien Enemy, and the Court held ſn tor. 

that it was good the one way or the other. But per Powell J. Qn; lime of 
&c. amounts to a full Defence, and Damna & quicquid quod iple de- tit Iſſu 


tendere debet' is never put in. No Judgment was given as w_ 
5 225 = Tlͤ00oint, 


— 


_ " * 


De Injuria ſua propria. 


point, but all agreed, that the Miſnoſmer being pleaded in abatement 
by Attorney is ill; and a Reſpondeas Ouſted awarded. Ld. Raym. 
Rep. 11). Mich. 8 W. 3. Britton v. Gradon. 8 

15. Defendant came and defendit Vim & Fujuriam quando, and then 
would plead Miſuoſimer; and ſaid he could not plead that after plead- 
ing defendit Vim & Injuriam; tor that he had admitted himſelf by that 


Name. Curia adviſare vult. 12 Mod. 235 Mich. 10 W. 3. Clerk v. 
Butler. | | | 


For more of Defence in General, See other proper Titles, 


(A) In what Caſes it is a good Plea, 


1, IN Treſpaſs the Defendant ifi for taking of the Villein of his 
| after, and the Plaintiff ſaid that De ſon tort &c. pl. 35. cites 4 
T 4 In Replevin of taking of Cattle the Defendant id for Execu- 
tion of a Recovery of 38 5. in a Court Baron, the Plaintitt ſaid, that De fon 
| tort demeſne abſque tali Cauſa, and it was held that he ſhall not have 
ſuch general Averment contrary to the ſpecial Matter, by which he ſaid, 
that the Cattle were not deliver'd in Execution. Br. De ſon tort &c. 
3) 38 Eat Ex „„ 5 
3. In Treſpaſs of taking a Horſe, the Defendant j»ufify'd, becauſe T. 
keld of him by Heriot Service to render his beſt Beaſt tempore Mortis, 
and the Plaintiff as Executor got the Horſe which was the beſt Beat, 
and the Detendant took ir tor Heriot, and the Deſendant faid, thar 
De ſon tort demeſne, Priſt &c. and the others e contra. Br. De ſon tort 
KC. pl. 10. Cites 38 E. 3. J. „% „ 
J. In Treſpaſs the Defendant juſtify'd, becauſe the Plaintiff was in 
Ward of the Prince, by which he ſeis'd and granted to the Defendant, 
hereupon he enter'd and Occupy'd &c. and the Plaintiff faid, that 
Ve ſon torr demeſne without ſuch Cauſe, and no Plea per Cur. but ought 
5 anſwer to the ſeveral Matter, by which Iſſue was taken that he held 
in Socage, and not in Chivalry. Br. De fon torr &c. pl. 6. cites 44. E. 
LIK. : „„ 1 8 | 
5. In Reſcous the Defendant juftify'd to make Replevin by Warrant of the 
Ferit, the Plaintiff ſaid, that De ſon tort demeſne without ſuch Cauſe 
et non allocatur contra to this ſpecial Matter by which he ſaid, De 
ſen tort demeſne Abſque hoc, that he had Warrant from the Sheriff at the 
_— the Delivery. Br. De fon tort &c. pl. 28. cites 13 R. 2. and Firzh. | 
tit Iſlue 1623. | | | | . 7 

6. In . the Defendant made Conuſance as Bailiff of R. B. and 
the Plaintiff ſaid, that De ſon tort demeſne without ſuch Cauſe, and no 
Plea but hall anſwer to the Conuſance, Br. De fon tort c. pl. 2. 
cs 2 H. 5. 1. and Fitzh. tit Iſſue 132. 

7, Treſ- 


— 


* 


504 De Injuria ſua propria. 38 
Where the J. Treſpaſs of taking 70 Beaſts ar B. the Detendant ſaid, that the Pla 
Detendavt held the Place where &c. of F. by Rent and for the Rent arrear, J. diſtra 3 , 
juſtifies the % Beaſts, and the Defendant at the deſire of the Plaintiff” intreate] 


Paſſage 2 


369. S. C. them pleaded that they were Leſſees of certain Lands, and there were certain 


held accord- 


Pleading is replied de Injuria ſua Propria abſque tali Cauſa, &c. and it was found for 


Pleadings yet by reaſonable Conſtruction theſe Words (Abſque tali Cauſa) being 
| . tor the Plaintiff, Cro. E. 139 pl. 15. Trin. 31 Eliz. B. R. Engliſh . 


that Judg- 


8. But where Leaſe or Licence is pleaded, the Plaintiff ſhall not ſay De 
ſon tort demeſne abſque tali Cauſa, bur ſhall anſwer to the ſpecial Mar. 
cer, ---Br, 1909; cies 19-71.-6.9% => -5- os 

9. Nota where Patentee of the King comes to juſtify the Matter, De ſo 
tort demeſne abſque tali Cauſa is no Plea; tor the ſuſtification is b 

Matter of Record. Br. De ſon tort &c. pl. 32. cites 33 H. 6, 29. 
10 Treſpaſs of cutting Trees the Deiendant pleaded Gift of the Plaintif 
to which the Plaintiff ſaid, that De fon tort demeſne, contrary ty 
9 E. 4. Br. De ſon tort &c. pl. 34. FF 8 
Le. 124. pl 11. Treſpaſs of Affault and Battery againſt three Detendants, tuo of 


3 by 


The Court Poſts on the Land, and the Plaintiff would have taken them away, and the 
met ane” gently took them from him; and the third pleaded, that he found the Plain- 
ingly, that . u the other ending about the Pot A h : 
Mel thy tiff and the other contending about t e Lofts, and he parted them by lajins | 
Formof his Hands Molliter on the Plaintiff &c. que eft eadem Rec. the Plaintiff 


"ot ger the Plaintut ; it was moved, that here was no Iflue, becauſe the Plain- 
Relfun here tiff ought to have made ſeveral Replications, and adſque tali Cauſa can 
given, the be no Iſſue to all. Bur per Cur. though ic is no good Form of Pleading, 


ſhall be Nomen æqui vocum ſhall be reterr*d to every Cauſe ; and fo Judgment 


port ſays, Pellitary. 


ment was afterwards given againſt the Plaintiff, [which ſcems to be a Miſtake in the Printing. 


12. De Injuria Sua Propria is 20 Plea, where the Defendant juſtifies | 
by claiming an Intereſt in the Freehold to himſelf; But where one 
claims not any Intereſt, but juſtifies by Command, or Authority derived | 
from another, it is otherwiſe, Cro. E. 539. pl. 2. Hill. 39 Eliz. B. R. 
Archbiſhop of Canterbury v. Kemp. 5 : 

13. In Replevin the Defendant as Bailiff to one Pyne, who was ſeiſel 

of the Third Part of the Place, where &c. juſtifies for Damage feaſan!. 
The Plaintiff ſays, that a Stranger was ſeijed of the other Two Parts, 
and by his Licence he put in his Cattle The Defendant ſays De Injuria 
ſua propria abſque tali Cauſa &c. And the Plaintiff demurs, and it was 
adjudged to be no Plea ; but he oughr ro anſwer to the ſpecial Matter 
in che Bar, Cro, E. $12. pl. 19. Hill. 43 Eliz. C. B. Whitnel v. Cook. 
14. When the Defendant in his own Right, or as Servant to another, 
Mains any Intereſt in the Land, or Common or Rent out of it, or Way © 


Paſſage 
1 


Bea 4 the Bealts, and F. delivered them to him upon Condition, that if the 2 N 5 
ſoecia] Mat- paid the Rent within a Month that he ſhonld deliver them, and if not, thi; bria ! 
ter, ) he ſhould deliver them to F. which Matter the De'endant ſhewed 70 th, 15 1 thy 
5 5 Plaintiff upon which he agreed that the Defendant ſhould put them jy ts | For the 
1 f bier ſelf, Place, where &c. and that if he did not pay as above, that he ſhould retake D:fendan 
there De fon them and deliver them to the Plaintiſf, and becauſe he did not Pay &e „ Meal 
tort De- he took them and re-deliver'd them ro ]. Judgment &c. There De 105 5 ſua | 
meſne &c. tort demeſne without ſuch Cauſe is adjudged a good Replication with. 36 01 
ele of out anſwering to the ſpecial Matter becauſe it 7s only a Surmiſe Quad Landal 
' the Tuſtifica- Nota. Br. De fon tort &c. pl. 30 cites 10 H. 6. 3. Gn Afſa 
ion em | : K | Nis 2 ; der! D 

Hatter in Fa@, Br. De ſon tort &c pl. 25. cites 10 H. 6. 3, and Firzh Iſſue 58. perl 
In Treſpaſs, per Littleton, where tne Defendant juſtifies by Act of the Plaintiff, as by Gift or Lias: Plea en 
Sc. there the Plaintiff ſhall not ſay that De ſon tort demeſne, abſque tali Cauſa, but hall anſwer | 6 Jac. I 
0 the Matter, Quod Nota. Br. De ſon tort &c. pl. 41. cites 9 E 4 41. 16. N 
| | : | | 45 media 
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De Injuria ſua propria 


„I.... 
— 


Paſſage upon it; there De Injuria ſua propria generally 15 no Plea, 8 
Rep. 61 4. rhe ſecond Relolurion, Nich. 6 Jac. Crograte's Cafe. 

15. But if the Detendant juſtifies as Servant, there De Injuria ſua 
propria in the ſaid Caſes with 4 traverſe of the Cummandment is good, 
ere the Commandient is material, and this will reconcile the Books, 
| For the General Plea De Injuria ſua propria &c. 7s properly when the 
Defendant's Plea conſtſts merely upon Matter of Excuſe, without 
%% Matter Of Intereſt whatſoever. And it is faid, De Inju- 
i; ſaa propria, becauſe the Injuria properly in this Senſe is to the 
Po or his Reputation, as Battery or Impriſonment to the Perſon, or 
Candal to his Feme, there if the Detendant excuſes himſelſ, as upon 
n Aliault Demeſne, or upon the levying Hue and Cry, there pro- 
crly De Injuria ſua propria Generally is a good Plea ; tor there the 
Plex conſiſts only of Matter ot Excuſe. Reſolved. 8 Rep, 67. Mich. 
4 Tac. in the Second Reſolution in Crogate's Caſe. 


16. When by the Plea of the Defendant, any Authority, or Power, 

;; mediately, or immediately, derived from the Plaintiff, there, though 

+: Inreveſt be claimed, the Plaintiff oughr ro anſwer thereto, and thall 

ror reply generally De Injuria ſua propria. And the Law 1s the ſame 

an Authority given by the Law, as to ſee Waſt &c. Reſolved. 8 Rep. 

67.4, b. Mich. 6 Jac. Crogate's Cale. _ . 5 

17, De Injuria ſua propria is a good Replication to a Fuſtiſication by 12 Mod. 

„ Cyunzon Law, or by a General Act of Parliament. 2 Salk. 628. pl. 3. ag S. C. 

Mich. 13 W. 3. B. R. Chance v. Weedon. | of 3 

N 5 . F. Wynn 
& al. & S. P. | 


18 If one come into my Houſe by my Conſent, and he will not go 
121 when I would have him go, I may by Authority in Law turn 
him out; it he brings Treſpaſs tor this, and I ſet our all the Matter 
/ncczally n my Juſtification, De Injuria ſua propria generally will be 
a good Plea. Per Holt Ch. J. 12 Mod. $82. Mich. 13 W. 3. in Caſe 
of Chancey v. Win & al + | | | | 

19. If in Treſpaſs againſt a Conſtable he juſtifies, for that he was a 
Conitable, and the Plaintiff was breaking the Peace, tor which he com- 
mitced him; may not the Plaintiff reply, De Injuria ſua propria abſque 
tali Caufa? Per Holt Ch. J. 12 Mod. 582. Mich. 13 W. 3. in Caſe of 
Chancev.v, Win &'aP; = - . 
10 Tictpaſs for taking and impounding a Gelding at Scarborough. Ste , Lury 
Detendants plead, that the Place where the Gelding was taken is called 1547. 1359, 
Ji copneſs, containing 1000 Acres in Scarborough, of which the Bailiff Hill. 2 & 3. 
and Burg tſſes of Scarborough were ſeiſed in Fee, and the Defendants as Jac. 5 981 
heir Servants, and by their Command, took the Cattle Damage Feaſant. ce 
To whi-h the Plaintiff replies, De Injuria ſua propria generally. To S. P. 
which the Defendants demur, and ſhew for Cauſe, that the Plaintiff did 
nt traverſe, And judgment was given tor the Detendants. Firft, becauſe 
{eral Things are put in Iſſue, which is a Reaſon in Crogates's Caſe. 
3 Co. 67. a. Secondly, Becauſe where Intereſt is in Land, or claimed 
cat of Land, the Plaintiff cannot reply De Injuria ſua propria. Co- 
mens Rep. 582, 583. pl. 254. Trin. 11 Geo. 2. Cockerel v. Arm- 
ſtrong & al'. | „„ 
For more of De Injuria ſua propria in General, See other Proper Titles. 


1 r 


Demand. 


( Sufficient, What is. 


8. C cited 1. I N Debt upon a Bill of nol. to be paid upon Demand, it was in. 


Cro, E 721. ſiſted, that a Demand was requiſite, ſo that a Demand in Law 
4 BNN — by bringing the Action will not ſerve the Turn; But adjudged well 


Car Cro, enough; For it is a Duty preſently and fo needs no Demand, Cro E., 
E. 7 J. pl. 32. 548. pl. 22. Hill. 39 Eliz. C. B. Capp v. Lancaſter, 
r | | | | 


Mich. 29 & 30 Eliz. B. R. 


Bringing 2. Where one is indebted to me ſeverally in ſeveral Sums of Money to 
an oo be paid upon Requeſt, or Demand made, and I go and fay to him py | 
Demand me what you owe me, this 18 not a ſufficient Demand or Requeſt, 3 Le. 
Cro. J. 242. 206. pl. 166. Paſch. 30 Eliz. B. R. ſaid to have been adjudged. 
'B Gu» ef OT. | . ä f | | | 
$ Jac. B R. Dockray v. Tanning. 


3. It a Will appoints Payment of Money, and mentions no Place, there 
mult be a Requeſt. Browal. 46. Mich. 14 Jac. Anon. A 
But in 4. Where a Contract is made, and no Time expreſſed for the Payment 
Debt er of the Money, if the Party bring his Action before he makes a Re- 
Detinue queſt, he ſhall not Have Damages, but if he makes an Actual Requeſt 
BS king: and the Detendant does not pay the Money there, he ſhall recover | 
ing the ? Damages, beſides the Duty. Godb. 362. pl. 454. Trin. 21 Jac. B. 
Action R. Gleede v. Wallis alias Harris. on | 
is a Re- | | | | | 
is a Re-queſt, if the Defendant appears at the frſt Sunmeons, then he excuſes himſelf, otherwiſe he 
ſhall be ſubject to Damages, but the Requeſt needs not be ſo preciſely alleged, Godb, 403. Paſch. 
3 Car. B. R. by Jones J. in pl. 483. . | 5 


F. A. in Debt to B. in 121. for Goods, B. refuſed to truſt him fur- 
ther, on which C. comes to B. and prays him to Truſt A. and if he 
would, he would pay him the Old Debt, and whatſoever A. ſhould be 
in Arrear more, if it did not exceed 100 l. C. would pay, B. fold 
after to A. ſeveral Goods amounting to 191. and lent A. 3 1. One De- 
mand is ſufficient tor the three ſeveral Sums. Hetl. $4. Paſch. 4 Car. 
C. B. Gammon v. Malbarn. 7717171. DE 
6. If a Man promiſes to pay Money at any Time within a Month upon 
Regqueft, the Creditor may Requeſt after the Month, and the Debtor ſpall 
| have a Month's Time after the Requeſt to pay the Money. Freein. Rep. 
$46. 04-429. ni 
J. Note, to pay 50 l. to B. at any Time during their Joint Lives, 
within three Months after A. ſhould demand the ſame, the Demand 
ought to be Perſonal. 2 Show. 235. pl. 232. Mich. 34 Car. 2. B. R. 
Duke of Norfolk v. Howard. | 9 85 


| | | 8. Demand 


n „ ä — -3/ 
e — r * — 


ll 
P- 


Demand. 8 


— 


Demands Ore Tenus 


g. Demand Ore Tenus in ſome Caſes is good, 
to be transferred, it is the Uſage amongſt Merchants to mike all their 27 S8. C. and 


507 
as in Caſe of Stock Skinn. 39 1. pl. 


_ ſuch Bargains, as well as ſometimes by Judgment 


Writing at the Eaſt-India Houſe, and not to ſeek after the Perſo 


H 4 


ccordingly, 


the Vendor, and Judgment accordingly. Carth. 269. Paſch. 5 W & OE 

M. in B. R. Hall v. Cupper. ing an Ex- 
8 | poſition of _ 

theſe Words, | 


8 Diftreſs for Rent is a Demand in itſelf. See Rent (D pl. 2. and 9. 


——— 


(B) Neceſſary, or not. In what Caſes, and where. 


I. X Leaſe was made for Years, rendering Rent payable at a Place of 
1 the Land; and the Court was moved, whether a Demand of 
the Rent may not be made upon the Land, but denied by the whole 
Court; tor they ſaid, that the Demand muſt be made at the Place of 
Payment, although it be off the Land. Brownl. 96. Trin. 5 jac. Ven- 
tris v. Farmer. 5 „„ | EE, 

2. An Executor brings Trover of Goods taken from his Teſtator by a Treſ= 
patior, Ir was held the FE-xecutor muſt firſt make a Demand of the Treſ- 
vatior before he can bring this Action. Clayr. 122. pl. 215. March 1647. 

- belore Germine one of the Judges of B. R. Cold well's Cale. „ 
3. In Action of Debt upon a Bond with Condition 7o pay 300 J. to the 
Plaintiſt, aud tu add 31, to every 100 if it were demanded ; The Deſendant 
pleaded Pay ment ot the 3201. and that he added 31. to every 100 l. ſe- 
cudun: tormam Conditionis predict. The Plaintiff traverſed the Ad- 
dition o 3. to every loo ſecundum formam Conditionis præd'; after 
Verdict, 1c was moved in Arreſt of Judgment, that the Plaintiff ought 
to have alleged a Demand; and for this Cauſe, Judgment was given 
againſt the Plaintiff, tor this being Matter of Subſtance, without which 
the Plaintiff had no Cauſe of Action, was not helped by the Iſlue nor 
Verdict, notwithſtanding the Words ſecundum tormam Conditionis, 
which was pretended to imply a Demand. Allen 55. 56. Paſch. 24 

Car, B. N. Hill neee . 

4 A Difference was taken by Serjeant Jones, between a Limitation 
which depend on the doing of ſome Collateral Act, which is to be done but 
ence, and the Payment of a Rent ifluing out ot the Land, which hath 
/uciſfive Acts; that in the laſt Cale there ought to be a Demand, but 
not in the firſt. Freem. Rep. 24. Hill 1671. pl. 32. 35 

5. Debt upon a Bill obligarory, ſeil', borrowed of J. S. 10 J. which I 
Prone to pay upon Demand; the Plaintiff fays, Quod licer ſæpius requi— 
tus he had not paid it, but does not lay any actual Demand; and Ver- 
a!&t being ſor the Plaintiff, Baldwin moved in Arreſt of Judgment, be- 
caule no particular Requett in Time and Place is averred; and cited 
the Cate of Brown v. Dunnery, Hob. 208. Bur per Curiam a Requeſt is 
not here neceſſary, it being tor the payment of a Debt, and between the 
Parties; but it it had been upon a Penalty, or a Promiye by a Stranger, or 
for ſome collateral Matter, there a Requeit mult be laid ; but here ap- 

_ pears chat a Debt was due, and it being tor the Payment of Money 
by the Debtor, although it be ſaid upon Demand, yet the bringing of 
tbe Action is a ſufficient Demand. Freem, Rep. 113. pl. 135. Trin. 
1673. Aſhenden v. Clapham. wy ; 3 e 
6. A. was tmdebted to B. and A. dies, and after B. comes to C. and de- 
ande the Money, aud C. in Conſieleratiou that B. b forvear his Debt, 


(or 


Demand. 


— —— —— 


(or to ſue) did Proiniſe to pay him Ovnjection was made that this bein 2 
collateral Promite, and no Debt due from the Defendant, here ought to 
have been a Requeſt. But to that the Court anſwered, that a Requeſt 
was not neceſlary, the Promiſe be ing generally to pay, and not upon Re- 
queſt. Freem. Rep. 439. pl 595. Mich. 1676. Anon. 

J. Debt for a Rent reſerved upon a Leaſe tor Years, in which there was 
a Proviſo, that if the Rent be behind, and unpaid by the ſpace of a Mynth 
next atrer any, or either ot the Days ot Payment, then te Leaſe to le 
void, The Plea was, that the Rent was behind a Month after a Day. . 
on which it was reſerved to be paid, and ſo the Leaſe is void; to which 
Plea the Plaintiff demurred, becaule the Defendant did not {ay that the 
Plaintiff demaiided the Rent; tor though the Rent be due without the 


Demand, yet the Intereſt ſhall not be determined without it, which 


mutt be expreſsly laid in the Pleading; and of that Opinion was the 


Court, except Juſtice Atkyns who doubted. 2 Mod. 264. Trin. 29 
Car. 2. C. B. Steward v. Allen. | © 


8. Ejectment at Chelmstord Aſſizes held by Ld Ch. J. Pemberton, 


that it Legacies be given by Wiil, aud that in Caſe of Non-payment, the 
| Legatees may enter and enjoy the Profits of fuch and ſuch Land till ſatisfied, 


no Demand is necetlary ; for it is no Forteicure, but an Executory De- 
vile, although there be a Place and Time appointed tor Payment &e. 
So was the Cafe of Tyrrel v. Glattack here. 2 Show. 185. pl. 190. Hill. 


33 and 34 Car. 2. B. R. Peirſon v. Sorrel. | ; 
9. \\ here the Condition of a Bond given by a Member. of a Hyociety is 


to pay ſuch Sms as ſhall be due, an Action may be brought for Non- 


payment without any Demand; tor it is a Sum in groſs. Ld. Raym. 


Rep. 596. Trin. 12 W. 3, Levins v. Randolph. 


— 


* 
2 — — — — 


(C) In Actions Real. Of what Things. Pleadings. 


1. CE LION ſhall not be demanded by Præcipe quod reddat per Ju- 


dicium; becauſe it does not contain certainty ; for it may be an 


Acre or Half an Acre. Thel. Dig. 69. Lib. 8. cap. 17. S. 1. cites Tem- 


pore E. I. Briet, 866. And ſays, that 9 E. 3. 479. it was faid two Selions 


8 P. Thel. 
Dig. 66. 
Lib. 8 cap. 
E Cites 
Hill. 8 E z. 
381. Per 
Sharde. 


do not contain but one Acre ot Land. 


2. Thel. Dig. 66. Lib. 8. cap. 4. S. 5. ſays, it ſeems by the Opinion 


of Trin. 4 E. 2. Brief 193. that a Man thall have Precipe quod red- 
dat de Paſſagio ultra aquam &c. | 
the Water is, nor Aſjiſe de Paſſagio, Cites 31 E. 3. Aſſiſe 440. but againſt 
a eas ag or Diſturber; tor the guod permittat lies againſt the Te- 
nant &c. 


3. Præcipe quod reddat does not lie of” Eflovers, nor Dower. Thel. 


Dig. 68. Lib. 8. cap. 6. S. 1. cites Mich. 2 E. 3. Dower 123. bat ſays 
the contrary is ſaid Mich. J E. 3. Aſſiſe 138. per Herle and Shard of 


that it is ſaid in Plowden, 168, That an Oxginge of Land may con- 


Precipe quod reddat. RE 5 
4. Bovata terre, which is an Oxgange, lies in Demand. Thel. 


Dig. 69. Lib. 8. cap. 13. S. 1. And ſays, it was held Mich. 2 E. 


3. 57. that Meadow, Paſture and Wood, may be appurtenant to an 
Oxgange of Land, and compriſed in the Words, Cum Pertinentiis. And 


tain in it Land, Meadow, Paſture and Wood, and other Things. And 


yet it is adjudg'd Mich. 13 E. 3. Brief 241. That Oxgange of Marſh 
does not lie in Precipe; And it was ſaid, that Bovata is always ot 


Things which fall in Tillage. Theloal ſays, that an Oxgange ot 
Land in his Country contains 10 Acres of Land. 


but nor againſt him to whom the Courſe of | 


Count 
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Jem! 
6. 
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Cerucata terre 18 another Quantity of a Thing which lies in De— 
mand. Thel. Lig. 69. Lib. 8. cap. 12. S. 1. cites Mich. 4 E. z. 
101. and 6 E. 3. 283. where it was held, that a Houſe, Mill, and 
Toft, may be comprited within a Carve ot Land. And ſays, See 35 
H. 6. 29. where Priſot ſaid, that a Carve of Land is greater in one 
Country than it is in another Country. And ſo it is of an Oxgange ; 
Moor, Wood, and Meadow, may be within a Carve of Land, cites 
iempore E. 1. Briet 811. EEE | 
6. Precipe quod reddat was maintained of three Rood of Land. Thel. 
Dig. 69. Lib. 8. cap. 16. S. 1. cites Mich. 6 E. 3. 291. 7 
7, A Man ſhall not have Fræcipe quod reddat de Foſſato, five Stag uo. 
Thel. Dig. 66. Lib. 8. cap. 4. S. 6. cites Hill, 8 E. 3. 381. 
g. A Man ſhall not have Præcipe quod reddat of a Piſchary. Thel. 
Dig. 66. Lib. 8. cap. 4. S. J. cites 8 E. 3. 38 1. But ſays, that ſuch 
Przcipe was brought in the Time of E. 1. Brief, 861, where it was 
did, chat Præcipe quod reddat lies de Stagno, and ſays, See Afiſe of 
Puchary, 12 H. 3 Allſe 427. And ot Common of Pichary, 34 All: 
it. And that Fine was levied of a Piſchary. Hill. 1 E. 3. 4. And 
ſays, See Mich, 13 E. 3. Entry 57, where it was faid, That where 
1 Man is to demand P:ſchary from ſuch a Place to ſuch a Place in a Wa- 
ter, he ſhall make his Demand o the Oi. And ſays, See Writ of Aiel 
brought ot a Piſchary. Trin. 20 E. 3. Briet 685. . | 
9. In Arſe Plaint was inade of a Place containing 40 Feet in Length, 
end 10 Feet in Breadch. Thel. Dig. 69. Lib. 8. cap. 19. S. 1. cites 
12 All. 1. and 14 Afl. 13. ST 
10. But in Mortdanceſter, Si obiit ſeiſitus de offo pedibus terre in 
Longitudine, & ſex in Latitudine, was held good, without ſaying, a 
Place containing jo many & c. Thel. Dig. 69. Lib. 8. cap. 19. S. 1. 8 _ FF 
cites. 16-Atl. 2. Hill. 16 E. 3. 650. 1 | . | | 


II. But a Man cannot demand the Mozety of ſuch a Piece of Land, 8 | ——_ 
containing &c. but he thall do it well of a Piece entire. Thel. Dig. - 5 | Al 
69;: Lib. 8. cap. 19. 8. 1. Lites Mich. 9. H. 4. 3. 5 | | 
12 Formedon was maintain'd of an Office of the Serjeanty in a Church — | 
-- Cathedral. Thel. Dig. 67: Lib. 8. cap. 5. S. 1. cites Trin. 18 E. . V8 


1 5 
> >= 


„ . 
13. Writ of Entry ad terminum qui prœteriit was maintain'd de una 
Beaellaria, Thel. Dig. 67. Lib. 8. cap. 5. S. 1. cites Paſch. 19 E. 3. 
View 77. | „„ 5 | BO 
14. Præcipe quod reddatt was maintained de und Balliva. Thel. 
Dig. 67. Lib. 8. cap. 5. S. 1. cites Mich, 34 E. 3. Brief 855. 
15. And 10 it was de valliva Cuftodiendi talem parcum. Thel. Dig. 
67. Lib. 8. cap. 5. S. 1. cites Mich, ) E. 3. 361, and Mich, 8 E. 
3. 423 and ſays, See Paſch. 10 E. 3. 508. %ͤ 

116 ln Aſſiſe Plaint was made of two Furlongs of Land. Thel. Dig. | 5 
69. Lib. 8. cap. 18. S. 1. cites 40 Aff. 38. And ſays, chat Hill. 4 H. | | 
6. 14. a Formedon was brought of & Furlongs. 1 90 | 
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17. It was granted, That a Man ſhall have Præcipe quod reddat : 1 | 
quandam Portionem terre &c. Thel. Dig. 69. Lib. 8. cap. 19. S. 1. ; | i 
cites Hill. 11 H. 4. 43, and that fo agrees Mich. 5 H. 7. 9. 5 | | 


18. Where a Feoffment is made of two Rood of Land, and afterwards 
« Houſe is built therenpon, and Parcel made Meadow, Parcel Paſture, and ' 
Parcel made Wood &c. the Demand ſhall be by Name ota Houſe, Land, 1 
Meadow, Paſture and Wood, and not by Roods. Thel. Dig. 69. 
Lib. 8. cap. 14. S. 1. cites Mich. 39 H. 6. 8. And ſays, See, Fore- 
Prife of a Rood 4 E. 3. 159, and 8 E. 3. 377. And it is ſaid in 
Plowden, fol. 168, that a Rood of Land may contain in it the ſaid 


2 Things. 3 | 
7 | 6 0 19. A 
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£19 Demand. 


fromthe. is to be. obſerv'd, of Things of greater Dignity. SCC Plowden, 168, 


fora Mm ture, Wocd Kc. and ſhall be put in Plaiar or Demand before them; For 


Tenpeſts all Manner of Trees grow, and theretore ſhall be put in Demand 8 


N ms . A „ „„ 


n 


883 ——— —— — — — — 


—_ 


— 


19. A Man ſhall have Præcipe quod reddat de utna Acra terre cum 40 
conperta, of de una Acra terre gercowrally at his Election. Thel. Dis, 
66. Lib 8. cap. 4. S. 3. cites Mich. 12 H. 1. 4. Per Vaviſor. 

20. Theloal ſays, he has not ſeen any Præcipe quod reddat % f,. 
dina, nor de Minera, but there is a Form of Writ of Covenant in the Re. 
giſter, 00. 165. De Atinera plumb et cujuſenng ; Ceneralis wmtalli 0 
pertiu- in. Ke. Thel. Dig. 68; is. Cap. . 

21. Thel. Dig. 69. Lib. 8. cap. 9. S. 1. ſays, That in Glanvile, 
fol. it appears, Thar at the ancient Law, a Man thould have Prec: ” 
quod reddat de una terre, but Theloall makes a Quære of what it £91. 
rains, and ſays, See the Regilter, tol. 2, and Bracton, fol. 434. 


— —— — — 
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(D) Count or Declaration. In what Order the 
ſevetal Ihings hall be Demanded. 


Pl. C 169. LWXVS 90 Thins of ęrenter Dignity, [all le put before the 


1 g's $ 27 7 Of Feld Di: H Its and the 77 eee, N i, 4e QFe Re. Thiig 

48 * ; ; 7. 5 : i ; | 5 0 

. Hectal, aud the j mare, bei ore its Parts. Thel. Dig. 70. Lib. 8. cap. Jo. 
\ 
He 


of. Hill v. 20. I ; © 1 


Gange. And becauſe Land upon which a Houſe is built „is of more Dig- | Nil n 
S Paacd nity y th in Land without an Edifice, HCA all Le deinanded detore BO : 
Ste He ce Lud; And of Edifices, a C1 th. be demanded before a M:ſſuaze ; 8 | 
3 by 0 Pes auſe it is of a greater Dignity, nd a Place of Force and Defence 2 . 5 
every Thing g.2:1/7 ihe Enemy in Time if Th ar, ad as 27ſt the Rebels in Time. of Re- 2 
15 ty Fo bellen, and in Time of Peace tor Coercion of great Miſdoers by Impri- 4 | on 

Nere, bY : 


333 ſonment, and a magnificent Habitation tor the Nobles, and ſo it thall 
thi: Diznity be put in Demand before a Manor, mots oith/Iauaing th at it mn. ay be Parcel 
is tiken % # Manor, as appears I E. 3. 4. and 7 H. 6. 39. And this Order 


E(! 5 


1 169. Thel. Dig. 70. Lib. 8. Cap. 20. ok 
| 3. And fo it all be of Things General, as Land is to Meadow, Paſ- 


a Mefiuzge 
1 Meadow is a Species of Land upon which the Hay grows, and 18 
8. 4 his 80. mow'd, 1 Paſture, Wood, Ruthy Ground and Marſh, &c. are 
dy againſt Species or Kinds of Fand. And ſo Wood is a Genus to Land, where 


and V1 -” tore Alder Beds, and Willow Beds, which are only Species of Wood, 
i e Thel. Dig. 70. Lib, 8. Cap. 20. S. 3. 


Air, is 


more neceſ- | 
ſary than to have Land to plough for Bread, and to have Land for Bread, is more 8 than to 


have for Hay for Cattle, and to have Meadow for Ha y, which will ſerve throuhout the Vear, is 
more neceſſary than a 13 die de Similibus, and io a Meduage is more worthy t than Land. 


So the entire Thing ſhall bs demanded before the Moiiety or other 
Part or Parts of the fame Entire, as appears in the Regilter, and in 
the Natura brevium. Thel. Dis. 70. Lib. 8. Cap. 28. 4- 
F. Vet, notwithſtanding the ſaid Rules, a Writ was dijudgd 
good, by which £444 was put in Demand before a M.. Thel. Dig. 
70. Lib. 8. Cap. 8. 5. cites Hill. 9 E. 3. 444. 
6. There is a = in the Regiſter, fol. Sc. in Rep levin, That if 
live Beaits, and dead Charcles are to be Revlevy'd, the 7 Thing _ 
be put in the Writ before the dead Thins &c. IT hel. Dig, 10. Lib. 


cap, 20. 8. 6. 
n (E) — 


A 


Demand. N | | Gli | 


(E) Demand; In the Disjunctive. 


1. IN 72 the Plaint was of 4 Robe, Price 10 5. or 10s. for the 
Robe, at the Feaſt of Chriſtmas, and held good. Thel. Dig. 
4 Lib. 8. cap. 24. S. I. cites 3 E. 3. It. North. Alfiſe 175. Aud 
chat ſo it 18 agreed, It All. 8. and 2g. Aff. J. Trin. 11 E. 3. Va- 
atlce 6 
2: 4 111 in Aunuity, not withſtanding that the Specialty be of a Rebe, 
ice 108. or of 10s, yet the Writ may be of a Robe only. Thel. Dig. 
Lib. 8. cap. 24. S. 2. cires Paſch. 11 E. 3, Annuity, 27. 
. And it was adjuig'd in ſuch Caſe, that the Writ of Annuity may 
ts nod reddat unam Robain, or 108. c. Thel. Dig. 74. Lib. 8. 
cap. 24. 8. 3. cites Paſch. 5 E. 4. 6. And ſays, See Mich 13 E. 4. 
That a Writ of Debt was brought of 20 l. &c. where the Spectalty 
Was Of 20 l. of 20 Packs ot Wool, and fays, See the lame Cale 9 E. 
+29. 
; 4 A Writ of Error was brought upon a Judgment given in a Writ 
of #ntrv in the Poſt, upon which a Recovery was had 1a the Common 
Meas; And the Error afligned was, becauſe the Writ of Entry was, 
Non annunt reaitu jrve Penſtone 4. Marcarum exeunt. de Eccleſia /xve 
| L. Horin. it was Kefolv? d, That the Writ was' good, 10r there is not 
An. Uncert. in TY in it, for © ne ol two Things is not leverally demand- 
ed, but cue Thing only, tor the Demand is of Rent, or a Perſon of 
tour Marks, ſo as here j is not but one four Marks. "And Reaitus &2 
Heuſio are all one; And the Words exeunt. de Réctoria prove it to be a 
Rent, lor it it thould be an Annuity, the Rectory thould nor be chang- 
ed, but tlie lion of the Parſon, in reſpect of the Rectory. 5 Rep. 
49. i, 8 a. Paſch 35 Eliz. B. R. in Dormer's Cale, 


F) of divers end Things; or of Things of different 


Natures, 11 one Plaint or Penand, 


Man ſhall make his Plaint of Office, and "of Corody i in an Aſzſe. 
Thel. Dig. 75. Lib. 8. cap. 26. S. 1, cites Mich. 18 E. 2. 

cle 35 7. 

ay +: of a Carve of Land, and if Corody. Thel. Dig. 75 Lib. 8. cap. 
20. 8. x: cites 7 Alt. 18. 11 Afi. 13. 23. and „ E. Ic: Aſliſe, 138. in 
which Books it was ſaid, that a Man in the ſame Plaint, may put 6rank- 
tericivent at the Common Law, aud Franktenement by Sratute. 

3. So of two Rent Services, and Rent Service, and Rent Charge. Thel. 
Digs 75. Lib. 8. cap. 26. 'S. x. cites 15 E. 3. Charge 9. And ſo 

grees 15 Aff. 11. bur ſays, See Mich, 1) E. 3. 52. 75. that it 
Ta doubted ifa Man thould have a Plea of two Rents, and at Laſt 
adjudg'd that the Plaintitt ſhould recover. 

4. An Aﬀiſe was maintained of four ſeveral Rent Charges. Thel. Dig. 
75. Lib. 8. cap. 26. S. 2. cites 22 Aff. 52. 66. And ſays, it ſeems by 
15 4. 80. that a Man ſhall have Writ of Entry of diverſe Rents. And 
lays, ſee 12 E. 3. Aſſiſe 112. that the Plaint in Allie was of 40s. Rent, 
52 8. Rent, * 5 and the Rent of a Rove N upon ſeveral « Quzre the 


Tiel s KC, and ad judg'd 00d. | | Meaning of 
5 : of a S. A the Woid. 
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1. HE Ferm of Demurrer upon Matter apparent in the Writ, and in 


_ Wymbiſhe &c. Plowden fol. 73. Thel. Dig. 217. Lib. 15. cap. 9. gull 


unde petit Fudicium &c. Thel. Dig. 217. Lib. 15. cap. 9. S. 2. cites 


Ar ray 
= 


22 öò¹ Rar, FG FN 
5. A Writot Annuity was maintained of 4/. Annuity where the . 
was that four Marks were granted for one Cauſe, and 2 Marks for 1 
Cauſe. Thel. Dig. 75 Lib. 8. cap. 26. S. 3. cites 29 E. 3. Grant 101. 5 


* "Wo PI 
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(G) Pleadings. 


"Re 


with Clane of Re-entry, The Leiſor entred tor Detaulr of 


2. \ Leaſe was made of a Houſe except certain Chambers, rendring Rey; 
Payment and in an AEtion broagnt by the Leſſee, the Leſſor juſtified 


Ano! 


for this Cauie, and averr”::, that he demanded the Rent Ad Damnym - 8 
prædictum [ Domum predictam. ] It was moved in Arrett of judgment C. 
— 5 


becauſe he did 107 h 19 what Part of the Houſe he made his Demand; ton. 

f | . . 9 5 
tor petnaps it Wes demanded in the Chambers exc-pted ; fed non Allo. 
caturz tor Domus predict* is intended to be Domus præmiſs' [predi- 


mite'] 2 Roll. Rep. 42. Tin. 16 Jac. B. R. Dorrell v. Truffell. 


For more of Demand in General, See Actions. Condition, Rent. 
| Acquctt. and other Proper Titles. 


Plait 
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Den 
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(A) Demurrer. How. = = WL 

EO | 1:A1 


J. 
latter c _ 

irs return 7s firſt to Demand Oyer of the Writ and of the Return, | thor 
ann after to ſay that they are inſufficient &c. as appears in the Aſſiſe of allo 


8. 1. 1 „„ | Int 
2. And the Ancient Form of Demurrer upon the Count is to ſay, that the 
non debet eidem petenti ad hanc Narrationem, & ad hoc breve reſpondere = 
&c. Dicit enim quod &c. And fo /hew the Cauſe of the Demurrer &c. |} 0 th 
Mich. 75 E. z. 349. 
3. There is another Form, to fay, ex % Narratio prædict'ꝰ ad breve. 
pred manutenendum non eft ſufficiens, in Lege petit Fudicium de breve. 

Thel. Dig. 2). Kab. 15. cap. 9. S. 3. Lites Palch; 11 He 
4. Demurrer is an Allegation .ot the Defendant, which, admitting 


8 
lam 


Rex 


the matters of Fact, or ſome of them, alleged by the Detendant to be 


true, thews that, as they are fer forth by the Complainant himſelt, they 
are inſufficient for him to proceed upon, or to oblige the Deſendant 
to Anſwer; and therefore demands the judgment of the Court, 15 — 

3 IEG ther 


5 ©. 
2 — — 


Demurrer. 5 8 


— - fl 


ther the Delendant ſhall be compelled to make Anſwer to the Plaintiff's 
Bill, or to ſome certain Part thereof. P. R. C. 131. 
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(B) What may be done upon, Or aſter Demurrer. 


Fl 


_ 


Lobo ng nos Boo eee 


- 4 4a eos 


. HERE can be no Striking out, Amendment, or Alteration 15 
after a Demurrer. Per tot. Cur. 1 Bulſt. 204. Paſch. 10 Jac. of 

Anon. e 9 : TD 1 fl; 
2. A Demurrer cannot be waived without the Plaintiff's Conſent. Cro. 9 


— + * . 
— - — 
— , 


C. 513. pl. 10. Mich. 14 Car. B. R. in Caſe of Talory v. Jack- 


ſon. 


— 
— 


S 


— — — * 
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z. After a Deggurrer by the Defendant, the Court ordered that the Nelf. Chan] 
Plaintiff reply to Me Anſwer notwithſtanding the Demurrer, and proceed bee 


to Examination of Witneſſes, and Hearing the Cauſe, but no Coſts Sturt. S. C. 


allowed. 3 Ch. R. 51, 58. Trin. 22 Car. 2. Gaſcoigne v. Stutt. 8 
| | 5 erbis. 


1. When a Defendant has demurred, he may Sign another Caule of One may 
Demurrer at the Bar Paying Colts, and it ſuch Demurrer is over ruled, demur a 
he ought to pay double Colts; but When a Detendant has pleaded, and new Ore te- 
there is no Demurrer in Court, he can't demurr at the Barr, though he “ the 


would pay Colts. Vern. R. 78. pl. 72. Mich. 1682. Durdant v. Red- 175 pre 


_ OY * — — 
— — — 


— — — a — 
© - — 
— 


1 


man. being al- 
5 TR | | „ | ; + WwW4d. he -:. 
cannot have Coſts. 3 Wms's Rep. 351. Per Ld. Chancellor. Trin. 1735. bid. The Reporter 


adds a Note, that what is ſaid in Vern. 78. Durdant v. Redman, that Colts ought to be paid for a 

nen Demurrer inſiſted on at the Bar, Ore tenus is not now the Practice. | 

5. Where a Demurrer to a Bill of Review is allowed, it may be In- 

rolled, but if over ruled it can't be inrolled ſo as to prevent the Demur- 

ter being re-argued. 2 Vern. R. 120. pl. 119. Hill. 1690. Woots v. 

Lucker. F gan Shs „ re 85 . 5 

6. When a Demurrer is join'd, the Court ought firſt to determine the 

Matter of Law, whether, vfficiens or minus Sufficiens before they pro- 

nounce Judgment, and the Judgment mutt be enter'd with Er quia vide- 

tur Curiæ hic quod placicum Predict” &c. 1 Salk. 402. pl. 10 Mich, 

I Ann B. R. in Caſe of Atwood v. Bur 

J. Defendant demurs to a Bill, and the Demurrer is allowed Ld. Agreeable 

Lechmere Chancellor of the Dutchy gave the Plaintiff leave to ameng, to. What was 

though Defendant ſtrenuouſſ y inſiſted on it to be Irregular, becauſe by Oy 1 

allowing the Demurrer the Cauſe was out of Court, though before ar- the Rolls, 

guing it he might have amended. 2 William's Rep. 300. Trin. 17125. it was ſaid | 
In the Dutchy Chamber. Ld. Coningsby v. Sir Joſeph Jekyl Maſter of by £4 
the Rolls: 5 * 5 gr Cn nn eee, 


that after a 


5 ; 9 7 a | 5 Demurrer 
tothe whole Bill allowed the Bil] is regularly out of Court, and no Inſtance of Leave to amend it, 


Ibid. in a Note at the End, cites 9 December, 19736. —— v. Baines, 


8. A Defendant cannot demur and plead, or demur and Anſwer to the 
ame Part of a Bill; for the Plea &c. over rules the Demurrer. 3 Wms. 
Rep. 80. Mich. 1730. in Caſe of Jones v. Strafford, 


BP (G) Set 
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CI: Demurrer. 
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(C/ Set aſide. | ; | 'Plaint' 


1. THE Plaintiff exhibited his Bz to be relieved for a Promiſe ſup. 
1 poled to be made by the Lady Lutrerell for @ Leaſe of certain 
Lands and for ſtopping certain Mays; the Detendant had a Commiſſion 60 
rake her Anſwer, and demurred; tor that the Plaintiff may have his 
Remedy by Law, which Cauſe ſeems Inſufficient, and not to be allowed 
of, and the rather for that the Detendani having a Commiſſion to take 
Anſwers in the Country did demur, therefore a Subpœna is awarded a. 
gainſt them ro make a better Anſwer. Cary's Rep. 75. cites 18 & 19 
Eliz. Stuckly v. Lady Lutterell & al. on 
2. The Detendant puts in Demurrer to the Plaifftiff's Bill with 
ſpewing any Cauſe of this Demurrer. Theretore ordered a Subpcena be 
awarded againſt him to make a better Anſwer, Cary's Rep. 153. cites 
21 Eliz. Oitely v. Morgan. em : 
3. Becauſe rhe Detendant did not put in his Demurrer, according to the 
Rule of the Court, it was moved to have it entred, but denied. Toth. 140. 
cites 14 Car. Osborne v. Paget. Ts 55 
J. ihe Detendant pleaded that there Was a former Bill depending, and 
brought Ly the ſame Plaintiff, for the ſame Matter as in this Bill, And 
_ demurred, for that there was no Equity in the Bill, and that the ſame be- 
ing 200 Sheets of Paper, was ftuffed with Repetitions, Tautologies, and 
Impertinences. It was inſiſted by the Counſel for the Plaintiff, that 
by Reaſon ol the Demurrer, he could nor procure a Reference to the cauſe 
Matter, to examine whether there was a tormer Suir depending or not, Award 
Thereupon the Curt over-ruled the Demurrer with Cofts, and referred it | Cafes 
to the Maſter to examine into the former and this Bill, if he found it ſor BE 
the ſame Matter, then to tax Colts tor the Detendant. Fin. R. 179. ſendat 
Mich 26 Car. 2. Dumtord v. Dumford. z ol C. 
F. Demurrer though not formally joined may be ſufficient to bring the 
Matter before the Court. Per Cur. Reſolved. 3 Lev. 222. Trin. 1 ſac. 
2 C. B. in Caſe of The King v. Butler. Db 
6. Detendants had leave to plead Anſwer and Demur, but not to demur 
alone. They demurred and anſwered only by denying Combination, or ſome 
ſuch trifliug Matter, no ways material. The Court diſcharged the De- 
murrer as not complying with the Order, it being in Effect a Demur- 
rer only* 2 Wms's Rep. 286. Trin. 1725. Stephenſon v. Gardiner. 
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l. HE Defendant put in a Demurrer to the Plaintiff's Bill, be- arp 
5 8 cauſe the Plaintiff was outlawed at the St of Strangers, yet or- 
dered to anſwer. Toth. 137. cites Mich. 9 Jac. Skies v. Rawſon.— 
Thid. 139 cites 10 Jac. Morris Owen, _ | | 4. 


2. Bemurrer, becauſe excommunicated, over- ruled about. 4 Car. Tot. oY 
7h | | | | | 1 'n 


(D) What is Good Cauſes of Demurrer. 


'Thid 138. 
cites 5 Car. 


Brooks v. . 13. 4 C. Plumton v. Headlam. 


3. Scire 
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Demurrer. ʒʒ.„, 
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3. Scire Facias upon a judgment againſt ſeveral Terretenants, who 
came in and pleaded ſevera/ Pleas ; the Plaintiff replied and ſaid, guoad 
{eparalia placita &c. Upon Demurrer the Point was, whether the 
Plaintiff ſhould ſay, Quoad Placita of the one &c. and ſo to anſwer to 
each Plea particularly s or if the Words Separalia Placita ought to be 
roſerred to the ſeveral Pleas, Reddendo ſingula ſingulis; and the Court 
held, that the Saying Separalia Placita is good, and thall be conſtrued 
Reddendo fingula fingulis. Sid. 39. pl. 2. Paſch. 13 Car. 2. B. R. Curtis 
Bateman. 5 | 

2 n It is allowed a good Cauſe of Demurrer in this Court, that a Bill 
is brought for Part of a Matter only, which is proper for one intire 
Account, becauſe the Plaintiff thall not /p/it Carſes and make a Multi- 
plicity of Suits, Vern. 29. pl. 24. Hill 1681. in Cafe of Puretoy v. 
Purefoy. . „„ Z | 

; 5 Pawirrer to ſcandalous Matter ſuggeſted in a Bill; Per Sir J. 
Churchill, as Amicus Curiæ, the Courſe of the Court in ſuch a Cafe 
is not to put the Defendant to anſwer the ſcandalous Matter, but to 
ſtrike out the Word Demurrer, and leave the Plaintiff at Liberty to 
prove it. Vern. R. 137. pl. 96. Mich. 1682. Page v. Neale. 

6. A Pha amonting to the General Iſſue is not always good Cauſe of 
Demurrer, as if it confefteth and avoideth. In Debt for Rent a Re- 
leaſe is a good Plea, yet it might be given Evidenee upon the General 
Iffue, Et tic de fimil. Per Holt. Cumb. 332. Trin. ) W. 3 Anon. 

n. Mot concluding to the Country upon 1ſue compleatly joined is good Cauſe 
of Special Demurrer* Per Cur. ) Mod. 105. Mich, 1 Anne B. R. 
Crogate v. Martin. : » „ „ 
g. Where a Bill was exhibited to have an Excution of an Award, 
which was performed by neither Party ; and the Defendant demurred be- 
cauſe there was no Precedent that a Court of Equity had ever carried ſuch 
Awards into Execution; and the Demurrer was allowed. Abr. Equ. 
Caſes 51. Mich. 1704. at the Rolls. Bithop v. Webſter. | 

9. Where a Tort is laid to be done after the Action brought, the De- 
ſendant may take Advantage of it on a Special Demurrer. Gilb. Hiſt. 
of C. B. 106. = „„ . 


UP A 5 _ 


(E) To What. To Bills in General. 


1. A Demurrcr to a Second Bill of Revi vor over-ruled. Toth. 138. 

cites Hill. ) Car. St. John v. Lady Thoraburgh 
3. An Original Bill was brought to explain a Decree, The Defendant Chan. Caſes 
demurred. The Plaintiff inlifted, that the Demurrer confeſſed the Mat- 44 45. Read 


ter of the Bill, but the Court allowed the Demurrer good. 2 Freem. 8. Emer a 
Rep. 179. pl. 242. 15 Car. 2. in Canc. Read v. Hanby. „ e 
| | 5 | rer was, 


Bill ought to explain a Decree upon any Matter precedent to the Decree, and that it would be dan- 
gerous, for it would be introductive of a Means to blemiſh and hinder the Execution of Decrees ; 
ad the Demurrer was allowed, 


4. Bill for Performance of Agreement. Demurrer, becauſe there 8. P. as to 
_ there was but 20 8. paid as Earneſt to bind the Bargain, which is but an N 
Inconſiderable Execution of the Agreement, and it being not under Hand phy 95 


and Plaintiff 


for that it was to alter or change the Decree ; and it was inſiſted for the Defendant, that no Original 
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„„ Demurrer. 


5 28 { | | . __ | | 3 | 
ro ri and Seal, the Court allowed of the Demurrer. Chan. Rep. 241. | 
Defendant Car. 2. Simmons v. Cornelius. IM 

in Karnelt 5 | „ 
for a Bargain of Hops, which was alleged not to be a ſufficient Conſideration to ground x Dec 
upon; the Court allowed the Demurrer. Fin, Rep. 253. Trin. 28 Car. 2 Fox v. Froſt 0 


LISTS is. 
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4. The Plaintiff having only the Poſſibility of the Remainder of a 
Perjonal Eftate, which is void in Law, exhibited a Bill tor Security 
of ſuch Eitate, which the Defendant demurred to, and the Demurrer 
allowed. Chan. Rep. 260. 17 Car. 2. & 18 Car. 2. Hart v. Hart. 


5. A. and M. his Wife (the Plaintiff's Father and Mother) were 1 
ſeiſed in Fee of Lands in which P. had Hſti ate for Life. In 1 Gas, Ro 


A. and M. covenanted to levy a Fine to the Ule of themſelves for Life 
Remainder t the Plaintiff in Tail male, Remainder over, J. ſurving W 
and then (as the Bill ſuggeſts) forged another Deed declaring the Uſes of | * 
the Fine to be to the Father and Mother, aud to the Survivor of them Now 
aud to his or her Heirs, under which Deed the Detendanr purchiſed the 1 
the Lands of the Father who is ſince dead; and P. the Tenant for 4 6 
Lite being ſtill Living, the Plaintiy exhibited his Bill, to perpetuate thy 13 l 
Teſtimony of his Witneſſes to prove the true, and to diſprove the forged Deed 
Ine Heſendant demurred to the Bill for that he was a real Purchaſor un. 
der the pretended Decd, believing it was true and real Deed ; and therefore 
| inaſimuch as it was to draw under Examination a Matter of Forgery | 
| | againſt a dead Perſon, who could not anſwer tor himſelf, and to get 
| Aid to impeach a real Purchafor, the Detendaont did inſiſt upon it, that 
he ought not to anſwer, nor the PlaintiiF be permitted to proceed any 
tarther. And upon Debate, , appearing that the Tenant jor Life was 
fill living, ſo that the Plaintiff could not try his Title at Law; and that 
this Court is obliged in Juſtice to preſerve a Title at Law, which by 
ſuch Impediment could not at preſent be tried, the Demurrer was over- 
ruled. Nelf. Chan. Rep. 125, 126. Anno 20 Car. 2. Seabourn v. 
ChiHſfon;:-<-- N „ kd : 
6 A Bill for 20 l. promiſed to the Wile, if ſhe would paocure 4 Re. 
leaſe trom her Husband tor Purchaſe Money, which was Part paid and 
. the Rents ſecured, Defendant demurred tor that it was 20 Con/ederation, 
| | becauſe the Detendant was releaſed by Law, by Payment and Security, 
| | and allowed. Per Ld. Keeper Bridgman, 3 Ch. B. 70. 24 July, 1671. 
Sruckly-y- kk; pe X . 
3 Chan. 7. The Plaintiff brought a Bill againſt the Defendant, as Executor 
Rep. 26. of the Obligor, to diſcover Aſſets, and to compel the Payment of the Debt. 
Ib: The Defendant demurred, for that the Plaintiff had brought an Action 
againſt him at Law; to which the Defendant had pleaded Plene Aaminiſ- 
travit, But the Demurrer was over-ruled, and the Defendant ordered 
to anſwer without Payment of Coſts, Nelf. Chan. Rep. 12), 128. 
Anno 21 Car. 2. Pitt v. Scarlet. „ 0 5 
8. Plaintiff having obtained a Decree againſt the Defendant for 
Money out of Aſſets in their Hands, they being Executors, and they 
having denied Aſſets, Plaintiff brought a Bill to d:ſcover Aſſets. De- 
fendants demurred, ſor that it did not appear that the Decree was figned 
and inrolled, or the Detendant ſerved with any Decree under Seal. 
Demurrer allowed and Bill diſmiſſed. Fin. R. 33. 34 Mich. 25 Car. 2. 
Braithwait v. Davis. | ö . 
9. A Bill was brought to baſtardize the Iſſue, and ſet aſide and 
overthrow the Marriage of his late Father with the other Detendant 
his Mother. The, Deſcendant demurred, for that the Validity of the Mar- 
riage and Legitimacy of the Defendaat is properly triable at Lad, and that 
the Defendant the Mother, is not bound to diſcover upon Oath that ſbe is 
Guilty of ſuch a Crime, as will ſubjet? her to the Penalty of the Ser 
| Eon... 


The . 
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1 1 

and Laws of the Realm, and that the Bill was ſcandalous and imper- 
ee tient. The Demurrer was allowed, and the Bill to be taken off the 

ile and burnt. Fin. Rep. 72. 73. Hill 25 Car. 2. Trevor v. Leſ- 

ire. | 

a T 12 Foint Executors, one died, the Executor of the Executor brought 
f a Bill for Reliet againſt an Action of Trover brought by the ſurvi- = 
er Ling Executor toi Goods oi the firſt Teſtator; the ſurviving Executor 14 

gemurred, tor that the Perſonal Eſtate belongs to him, as ſurviving 14 
re Lxecutor, and he is th Peilya that is in Law accountable to the Le- 4 
3. gatees tor the ſame, and lor that the Plaintitls Bill contains 20 Equity, 1 
e, [he Court allowed the Demurrer, Fin. R. 171. Mich. 26 Car. 2. | | —_— 
ed Burgh v. Davis. | 8 | . 5 | 4 
of 11. The Plaintiff exhibited a Br] to diſcover ſeveral Matters, and to | 10 
75 examine Mitneſſes, in Order to prove a Codicil, which he pretended was 1 
1e made by the De endants 1 e/taior, whereby he deviſed to the Plaintiff all * 
0 the Goods of hum, the ſaid i eſtator, then in the Poſſeſſioe of the Plaintiff. * 
Ve But it appearing, that this Marrer was depending upon an Appeal to 4 
a, the Archives, the Deiendavts deeiurred; for that this a mere Teſtamen- 1 
5 tary Cauſe, and properiy + ti ihe Contfance of the Spiritual Court, 1 Mil 
ho where the ſame is now litigam, and where the Plainti has a proper i 
7 Remedy tor the Recover, u Reliet, The Court allowed the De- 7 
eb murrer. Fin. Rep. 218. in. 47 Car. 2. Cawtton v. Helwyes. = 
* 12. Bill to diſcover /everrs frauduleat Convepances ſet up againſt a : T 
* Mortgage, one of theDeſennes demurred, for that the Bill is for different = 
5 Matters, againſt differ nr I cnadanis wid the Plaintiff did not diftin= 1 
1. gaiſh for what particular Conveyances or Incumbrances made by the 1 
y ſeveral Detendauts he would have a Liſcorery made; Plainritt's Coun- 1 
= ſel argued, that the Bill was tor a Diicovery of Incumbrances made | 
5 by rhe other Defendants, wherein this Detendant was not concerned, — 3 

and this appearing to the Court, the Demurter was over- ruled, and this : | 
= Pefendant was ordered to anſwer, but not to any Incumbrances made | 
d by the other Defendants. Fin. R. 240. Mich. 27 Car. 2. Draper v. 
5 FP PB 8 3 = 
3 13. Bill againit an Frecutor to enjoin him to exhibit an Inventory aud 
. to give Security to account beſ ore he goes beyond Sea, Demurrer, tor that 

this Bill is ro make an Injunction in the Nature of the Writ ot Ne exeat 
r Regaum &c. The Court allowed the Demurrer. Fin. R. 257. Trin 28 
: %% V% ² . oo 
, 14. Bill to be relieved concerning an Agreement for Tythes and Verdicts 
4 for Ty thes, and to diſcover what the Agreement was, and what due for 4 
, | or 5 Tears laſt paſt, Detendant demurs, tor that Plaintiff ought to have ſet 
. forth the Subſtance of the Agreement, or what Sum was | to be] paid in 
: Lieu of Tythe, or what was actually paid, and for what Tythes, all 
r which was within Plaintiff's own Knowledge, and though Bill does 
* not charge that the Witneſſes to prove this pretended Agreement were 
þ ether Dead, o, beyond the Seas, when Plaintiff was ſued at Law and a 
b erditt againſt him, ſo that he might have pleaded the Compolition at 
5 Law, or given the ſame in Evidence at the Trial, the Defendant need 
. not ſer forth the Quantities, Qualities, and Value of the reſpective 
;  Tythes, due tor Four or Five Years paſt, the fame being properly in the 
 Copmzance of the Plaintiff, who was Owner and Proprietor of the 
. Lands out of which they were to be paid. Demurrer allowed. Fin. 
i R. 389. Trin 30 Car. 3. Tregonnel v. Forbes. 8 
i 15. One Thouſand Pounds was left by Will to purchaſe a Dukedom 
g within a Year for the Head of a Family, a Bill was exhibited to have 
f the Money applied accordingly, but upon Demurrer it was adjudged 


againſt the Plaintiff, as well becaule it is illegal to acquire Honour tor 
Money, as alſo, becaule rhe Bill was exhibited in Tine, ſo as to attach 
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Ording. 


Age and dy'd. C. brought his Bill tor the 100 1. againſt J. 8. and for 
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the Rfoney in Equity within the Lear. Vern.” 5. pl. 3. Paſch 5 
Earl ot Ringſton v. Lady Pierpoint. 1 gh 

16. In @ Hull by Oz/igce cd,, Heir of the Olivor for Paymeg— of 4 TOE 

hint \ | ; [ 2 « N woe, 

the Debt bout of Aliets alleged to be deſcended ; it the Bill does: »; Th 
allcdice thai the H was bond by the Bond, Detendant may Deiur "s Per 
* * b 2 © \] 8 Th * 2 55 CHAT, Fer | JC 
North K Vern. R. 188. pl 3 m. 1683. Croiliig v. Honor 

E Bilk W. 85 that the + diu Heid vt ated f Ut ingat araink 
7 H. jor 1007. and that the Dc/cndaut upon Fretence of a Debt due 10 bigs 


J 


e, a: dio prevent the 4 latnhifj s Favings (fe Blies. © his Tudo ment, | 5 Rs 
£ OT 8 GUY) U; T5 5 Ol Sed Value ie s 's ads; fliſffetent ts ſatrs'; 915 5 
Dell with a great ve plus, id pray'd an AC and Lijcovery of theſe 7 
Goods Fri Defeiid ee © aurred- becante ile Plaintiff had 10t alle ag 
that he ſueu hut Exc and hd a0 nally taken dt a Fieri Fgcig 15 5 


5; tor | ES 


intl he had to de rhe Goods were not bouad by the [udgmen: nor Fra 
. . © — d D e 
the Plaintin 165 ea ta Diſcovery or Account thereof. The Court al V. 
f ; 2 REES © EE 45 Ry . of | by "TY * . 
I: 90 the Lemwrer; the Elaintilt O38 ht actually to have ſted our 
Execution bol. ro ne had brougat his Bill. Vern. 399. pl. 371. Paſch Pal 
1656. Arg. ll v. Draper. Cs | ine 
18. Detengdaft acmuired, becauſe the Bill was againſt ſcaoral Desen 
| O21, 0 Lee . 18 l alt: £1 Dur Was Over ruled, DVecautlo che Pllia. | 
ti by his EL had charged the Peterdant with Combination which [ 7 


g Le. 
tendant had uu grnjed 1: h Aer. Vern. R. 419. pl. 395, Mich, 
1686. Powell. Ardern and Chevallc --- 
19 The Bul was ro examine Il it neſſes to preſerde their Tejtimony touch. 
ing the Title f certain Lands in the Bill mentioned. The Delendant 
deiiiuried beeatfe There Was mu lipeaiiment that hindred the Plaintiff from 
trying his Right at Law; and that he had not ubtutned any Verdict in At 
irmation of his pretented Title. Demurred allowed. Vern; 441. pl. 
415. Hill. 1686. Parry v. Ropers. . Ton 


. — 


20, Bill to z#/orce the Lord of a Hanner, to receive a Petition in Na- Wn 
ture of a Writ ot Falſe Judgment 20 Reverſe a cortion Recovery demurted JB 
ro, and allowed. 2. Chan. Rep. 387. 1 Jac. 2. Aſh v. Rogle and &. 
the Dean and Chapter of St. Paul's. „ DP} 
_ 20. It an Origiu⁰,⏑i, Bill be brought for matters, part of which are in a th 

former Bill and Decree, and Part new or by way of Supplemental Bil. lie 
The Court will on a Demurrer, to ſo much as was continued in the tor- th. 


mer Pecree, fend it to a Maſter to ſee what was, and what was not in 
the firſt Bill, and allow the Demurrer accordingly, G. Equ. R. 184, 
Hill. 12 Geo. 1. in Canc. | | „„ Eo, 


-(F) Te Bills. Want of Parties 


r. YEmurrer for that an Iafant ſucd not by his Guardian, and the Fa- 
ther not being thought proper to be Guardian, he being Deten- 


dant, the Eldeſt fix Clark was appointed for that Purpoſe. N. Ch. R. ne 
45. 17 Car. 1. Offley v. Jenny. 3 | 9 
1 
Ic 


2. A. made J. S. and J. N. Executors durante Minoritate of B. his 
Son, and gave a 100 l. Legacy to C. his other Son. B. attained his full 


an Account of the Surplus of A's Eſtate J. S. Demurred tor that he and J. 
N. where made Executors durante Minoricate of B. who attained his 
tull Age, fo that the Exeutorſbip being determined ſome other Executors or 
Aaiintſtrators ought to be called to Anfwer, who might poſſibly make 

| | | Cut 
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out ſome r Releaſe or Diſcharge He Demurred allo as to the... 
\ count ot the Surplus, becauie there are others to cho Deteadants 
m habe 10 account, as well as to the Plaintiff, and they not Parties. 
de Demurier was over ruled as to the Legacy , but allowed as to the 
I N ot the Account, Fin. Rep. 113. Hill. 25 Car. 2. Atwood v. 
Han K ns, 

3 Bill ro be relieved againſt an Award made hyſome Members of the 
J. / Company touching the Quantum ot Freight due from the Com- 
tand to the Plaintifl. he Arbitrators and ſome particular Members be- 
, ade Defendants, they Demuired 70 the whole Bill, becauſe the Plain- 
i can have no Decree aoninſt them, nor will their Aafe ers be Evidence 
init the Company, and the Plaintitt might examine them as \V1tneiles, 
Lemar allowed without putting them to Anſwer as to Matters of 
Fraud and Contrivance. 2 Vern, 380. pl. 347. Trin. 1700 Dr. Steward 
ET Company. 55 

4. Demurrer to a Bill for Want of proper Parties, was a as to 
Part, aud diſallowed as to Part. Fin. N. 113. Hl. 25 Car. 2. Atwood 
an d Davis v. Haw K1ns, | 


(G) To Bills Matter at Law, and want of 
ls Equity. 


NUbpcena in Chancery by W againſt B. to reader certain ods and 
Chaitles to the Value &c. which T. B. Forfeited to the King by Rea- 

hat he was attainted of Treaſon, and which came to the Hands of the 
60 en unt, aud which the King 7 gave to the Plaintiſſ by his Letters Patents 
Ke. And the Defendant demanded Judgment of the Subpœna, for the 
Plaintiſf may upon this Matter have Detinui at the Common Law, and 
then he ſhall not fue in Equity by the Subpœna; for Subpcena docs not 
lie but where he has no Remedy at the Common Law, and then when 
the Common Law tails, he ſhall have Subpona in Chancery, and per 
C ur the Snbpzna lies well, by which he Defendant was commanded to 
te Inventory of all the Geod's which he had of the ſaid T. B. againſt the 
next av or he thould be committed to the Fleet. B. Conicience, pl, 
=. 0; Elkes $9 II. 6 26. 
2. A Bill laying a Promiſe to aſſure Lands for los in Hand, and 
2100 l. at Days, Demurred and Allowed, becaule it was but a Prepa- 
ration for Action upon the Caſe. Toth. 13 5. Trin, 38 Eliz William v. 
So 
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A Demurrer pleaded ale Remedy at Linn, over-ruled. T oth; 
El cites Paſch. ) Car. Bland v. County of Cambridge. 
4. A Bill was brought after 4 Verdict on an Action ſur Cale, Sug- C. an. ner 
gelling Matters in Defendants Cognizance, which the Plaintiff could an. 80 
not prove at the Trial. Deſendant pleaded the Verdict, and that the ſhe Court 
< of the Matter (which was a Letter) was given in Evidence on the eee ee 
Trial, and Demurred tor want of Equity, and Plea and Demurrer al- onceivd 
lowed. Chan. Caſes 65. Hill. 16 and 17 Car. 2. Sewell v. Free ſtone. the Marr 
Ot the 21 
to be of ill Conſequence, and allow 'd the Demurror to the Bill. — 


5. Plaintiff in a Bill of Revivor, Demurred to ſo much of the Anſwer to 
as did ſet forth a pretended Liregularity in the Examination ot the 
Witueſtes in the Original Cauſe, and alſo as to a variation of the Evi- 
dences, 
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; EEE dences Viva Voce at the Trial, and what be.n Depoſed here. De. 
| murrer allowed. N. Ch. R. 138. 22 Car. 2. Weſthall v. Carter. 
| | 6. A bill was brought at the Relation of feveral Freemen cf the 


WWenvers Company, againſt the Defendants, Wardens Ec. of the ſaid Com. 
' pany, ferting forth their Charters of Incorporation and Rules. Bur 
rhe Detendants had been Guilty of many Breaches therect, and had 
oppreſſed the Freemen &c. and mentioned ſome particularly, and for 
a Diſcoi cry ot the reſt, and that they might be decreed tor the tuture, 7g 
obſerve the Charters, and to have an Account of the Revenue of the Cor. 
poration, which the Detendams had miſpent &c. was the End of the 
Bill to waich the Detendants demurred, becauſe as to Part of the Bill, 
it was to ſubjedt them to Projecutions at Law, and to a Quo Warranto 
and as to the other Parts, the Plaintifls have Remedy by Mendanus, 
Information, or otherwiſ*, and not here, and of the fame Opinion was 
my Lord Keeper, u ho laid, it world u/irp too much on the King's Bench, 
and that he never h.2r1 of any Precedent tor ſuch a Cale as this, and ſo 
allowed the Demurrer. Abr. Equ. Cafes. 131. Mich. 1705. Attor- 
ney General v. Reynolds, & al". | 
7. The Plaintiff brought her Bill to have an Account of the Real and 
Perſonal Fſtare ol her late Husband, and to have SatisfaFiom thereof 
for Defef of Value of her Fointure Lands, which he Covenanted to be, ind 
to continue ot ſuch Value. The Defendants inſiſted, it was a Matter 
properly triable at Law, and the ougat to be ſent there to try it, tor if 
the were damnified, this Court could et aſſeſs Damages ; but my Lord 
Chancellor ſaid, The Maſter might enquire into it well enough; and 
theretore ſent it to him to examine and report, and ſaid, it he found 
there was any Difficulties in it, he could fend it to be tried atterwards. 
Abr. Equ. Caſes, 131, 132. Mich. 1729. Hedges v. Everard. 


E mr” (H) To Bills after Suits elſewhere. 


[. Emurrer, becauſe the Matter was diſmiſſed in the Court of Re- 
| queſts, over-ruled. Toth. 136. cites 3o Eliz. Haddon . 
Salter. %%% Vß!̈ : 
2. Demurrer, becauſe the Matter wwas depending in the Exchequer | 
2 the Bill, over-ruled. Toth. 135. cites 35 Eliz. Biller v. 
„ %% 5 1 9 
3. A Demurrer, becauſe a Decree in the Exchequer, over- ruled, and 
decreed here in preſence of the Barons of the Exchequer. Toth. 149. 
cites Mich. 14 Car. Salter v. Bennet. Se 
4. After an Examination and Diſiniſſion of a Cauſe, whether a Will or 
no Will in the Exchequer, without Prejudice in Law or Fguity, an origi- 
F nal Bill was brought in Chancery tor Relief as to the ſame Matter, the 
| | Court ordered, that the Plaintiff might examine any Witneiles chat 
were not examined in the Exchequer, and that as to the Matters exa- 
mined unto there, the Plaintiff might examine the ſame Witneſſes De 
bene eſſe, and how far thoſe De bene eſſe ſhould be uſed, the Court 
e farther conſider. Chan. Caſes, 156. Hill. 21 & 22 Car. 2. 
non. . 


1 


1 . e /1) To 


| 


a” 


W — i — — 8 1 3 — 3 
Demurrer. G21 ; 

15 

[ 

| 

(I) To Bill. Length of Time. 1 F 

2 j 

L, Bill was brought to redeem an ancient Mortgage, the Mortgage [: 


; demurred, in which Caſe there was Infancy and Coverture 
ſor 60 Years, the Demurrer was ſaved to the Hearing. 3 Chan, Rep. 
55, 56. 22 Car. 2, Pratt v. Allen, e > | 


„ 


(K) To Bills. Where it is to Subject to a Penalty, 
Forfeiture &c. 


i, A purchaſed the Office of Deputy of a Biſhop's Regiſter, for a 
e Term of Years of the Detendanr,- but was turn'd out before 
the Years expired, and the Deiendant having got the Deed in his own 
Hands, refuſed to deliver it to the Plaintiff, A. brought his Bill for 

Relief. Defendant demurred upon the 5 and 6 Ed. 6. againſt Sale of Offices 
ot Juſtice, or the Deputation chereof; and averr'd, that the Office of 
Regiſter concerned the Adminiftration of Juſtice, and for that the 
Plaintiff by his Bill had conteiled, that he had given Money, or con- 
tracted tor it contrary to the Meaning of rhe Statute, therefore he was 
diſabled ro execute the ſame, and the Demurrer was held good. N. Ch. 
K. 27. 9 Car. 1. Lake v. Pridgeon. > ö 
2. A. preſented a Parton to a Living, and took a Boud to reſign on 
Requeſt ar any Time within ſeven Years; A's. Houſekeeper being the 

Parſon's Sifter, got away the Bond, and deliver'd it over to the Parſon. 

A. brought a Bill to diſcover, and to be relieved ; Detendants demur- 
red, and Demurrer allowed. 2 Vern. R. 242. Mich. 1691, in the 
Cate ot Brainham v. Mannings, cited per Com'r. Hutchins, as Forteſ- 
cue's Caſe. | „ 8 5 DS 8 
3. Pickering ſeiſed of Land, and Sir J. Werden of a Fee Farm iſ- 
ſuing out ot it, paid Taxes only after the Rate of 15. and 3 d. per 
Pound, and retained for the Fee Farm at the Rate of 48. at which 
the Land-Tax was, on which Sir J. Werden, Owner of the Fee Farm 
Rent, brought his Bill in the Exchequer, and prayed that Pickering 
ſhould ſer forth the Value of the Land, and what Rent he recetv'd, and 
what he had paid for Taxes, to which Bill Pickering demurred, and 
the Demurrer allowed, notwithſtanding the Cale of Sherington was 
cited; the whole Matter there appearing, and this being on a Demur- 
rer, which was made the Difference. 12 Mod. 171. Hill. 9 W. 3. 
Pickering's Caſe. ET: V 


— — 
** 


L.) Jo Bills by Purchaſors. 


i. JDILLS to diſcover a Truſt of a Mortgage, and to redeem, was brought 

by the Heir; Defendant demurs, for that it was to ſecure the 
Pay ment of Money borrow'd of them by the Anceſtor, without any Truft, 
and tor that the Defendants were willing to re-convey, free from Incum- 
6 R brances 


— 


* 
cds — — 


into Chan- 


622 Demörter. 


brances done by them, on Payment of Principal and Locereſt, by wh 
Means the Plaintiit may have the Eſtate again, in as good Condition 5 
when it was made over to them by the Anceſtor, fo that it was I 
material to the Plaintiff, it there was anv Truſt repos'd in the Deſen 
dants in the ſaid Mortgage or not; Demurrer allow'd with Colts 


Fin. R. 214. Trin. 27 Car. 2. Harvey v. Morris and Clayton. 


(M) To Bills. For not ſetting forth any Title 


1. TN Emurrer becauſe Cæſy que vie was not ſhewn to be alive, and 
over-ruled the Demurrer not to be good. Toth. 136. cites 37 
Ehz.- Victor v, Read. N 5 
2. Plaintiiis claun a Title under a Fine and Recovery on a Deed 10 lead 
the Uſes, Letendant demurrs, tor that Plaintiſf made out no Title. be. 
caule tuch Fine and Recovery was never /evied or ſnliered, or it they 
were, Yer it is not alledged that the Parties to the Fine or Deed of 
tes were then, or aiterwards, /e:/ed or {eſeſſed of the Lands in the Bill. 
whereby to enable them to mike ſuch Aiturance as in the Bill; ſo that 
the ſaid Fill is very certain and infufficient in thoſe Particulars there. 
ol whereby any Relief or Diſcovery is ſought ; Demurrer allowed with 
| Colts, and Plaintiff ro amend his Bill as he ſhall be adviſed. Fin. R. 
268. Mich. 28 Car. 2. Lawrence and Hetley v. Doughty,  _ 
3. ill by an Occypant againſt Defendant who had got the original Leaſe 
and threatned to cancel it and take a new Leaſe from the Bithop. De- 
ſendant demurred for that the Plaintiff did t aver the Life or Lives of 
any of the Nominees in the Leaſe were then in being at the Death of the 
Leſſee, and that this Court doth mot connteuance the Title of an Occupant 
againſt a Purchaſor tor a valuable Conlideration. Demurrer allowed, 
but without Coſts, and diſmiſſed the Bill. Fin. R. 270. Mich. 28 Car. 
=. Roſſer v. Evans. 85 1 . ä 


In a Note 4. Executor brought a Bill for Recovery of ſoine of Teſtator's Aſſets, but 


added to this the Bill did not few that he had proved the Will in any Court, whereupon | 


9 the Defendant demurred. And upon the Court's asking the Regiſter 
K. North, what the Courſe of the Court was in this Point, he ſaid, that the Plain- 
when he riffs Bill ought to allege that he had duely proved the Will; but 
firſt came though he did at mention in whit Court it would be well enough; | 
whereupon Ld. C. Macclesfield allowed the Demurrer. Wms's. Rep. 


cery, was 


of Opinion, 153. Mich. 1721. Humphreys v. Ingledon. 


that a Plain- 5 


tiff Adminiſtrator ought to ſhew by his Bill, where he had taken out Adminiftration, to the Intent the 


Defendant might know in what Court to look for it, which might be void, if taken out under a wrong 
Juriſdiction; but that of late, the general Allegation of having duly taken out Adminiſtration, has 
been held good, eſpecially where (as on Demurrer) the Cauſe is not then to be determined, but he 
muſt ſhew his Letters of 5 at the Hearing. And the Note ſays, that this was fo ſaid, and 
determined by Ld. King, 13 Dec. 1732, in the Caſe of Stone v. Baker, He | . 


J. A Sci, Fa. was brought by an Executor to revive a Decree. 'The 
Teſtator died ſeiſed of Bona Notabilia in 2 Dioceſes within the Pro- 
vince of Canterbury, and the Executor proved the Will only in the 
Arch Deaconry of S. Ld. C. Macclesfield, upon this being pleaded, 
ordered, that the Plaintiff thould not proceed any further in his Suit un- 

leſs he ſhew the Defendant a fufficient Probate of the Mill. Wms's. Rep. 
566. Mich. 1721. Comber's Cale. Re 


(N) To. 


Matter examined to before thould be re-examined. The Reporter fays 


— — 


Demurrer. 1 


— 2 7 


(N) To Bills of Revivor or Review. 


Bill of Revivor was brought, which was to revive all former 


"A Proceedings, and particularly an Order by Conſent. The De- 


| ſendant demurred to the Bill, for that it ſought to Revive that Order, 


whereas the Feme, who was Party to it, was Executrix, and only during her 
ider hood and her Executorthip to ceaſe on her Marriage, and She be- 


ing married ſince, her Executorthip, and conſequently her Conſent, was 


getermincdd. And upon Debate (which was the only Work of the Day) 
the Demurrer was allow'd. Chan. Caſes. 179. Mich. 18 Car. 2. Hamp- 
den v Brewer. Ps 8 . : = 

2. A Demurrer was 1 4 Bill of Review exhibited on New Matters , Chan 
for that it ought not to be admitted where the Matter was of the Know- Rep. PIR 
leage Of Letendant at the Time ot the Antwer and Hearing, though then S. C. ſays, 
tere was no P root, but af terwards i 2 P ruof came 10 light, and herein was bag F 
cited a Caſe where the Letendant fer lorth Deeds that made a Title by ties by | 
Aniwer, but were /of afterwards, and a Decree againſt them; but coming the Plaintiff, 
to Light atrerwards, the Bill o Review was admitted Bur Per Ld. his Lord- 
Keeper, this Cafe is not like the other, and ſo in Effect diſmiſſed the Bill, * 3 
hut cnen gave Time to produce Piccedents, 3 Ch. R. 76. July 1672. fame ſeemed 
Chambers v. Grcenhill. 5 „ e 
5 | 3 | no Weight to 
the Plaintiff's Purpoſe, and diſmiſsd the Bill of Review. 


z. Bill of Review was brought, and Errors aſigned in the Decree. 
Three Errors were athignd; Deiendant pleads Money ftill due to him, 
which Plaintiit ougat to have paid betore he be admitted to a Bill of 
Review, and demutred as tollows, viz. For that there doth not appear 
ſuch Error in the body oi the Decree, for which the ſame ought to be 
review'd or alter'd and that the ſuppoſed Errors ariſe from Matters of 


Fact not therein mentioned. The Court over-ruled the Demurrer as to the 


firlt Error, but allowed the Demurrer to the ſecond and third Errors. 
Fin. R. 36. Mich. 25 Car. 2. Tredcrott and Rigg v. White. | 


hf : 4 : f — — * 7 


—— — — 


(O) To Anſvers and Replications, 


1. IXEmurrrer to an Anſwer to a Bill of Revivor, which tendeth to 2 Freem. 
draw into Examination de Novo an Agreement contained in the Rep. 181. 


Deetee ; though the Court thought ir unreaſonable, yer doubted what E 249: 


; 8. C. ftates 
co do as to the Demurrer ; ſome at the Bar ſaid, that the Court ſhould it d, a De- 


hive been moved in this ſpecial Cafe tor an Order to reftrain an Exa- murrer to 


mination of Matters formerly examined, and it was now order'd that no an 8 
to a Bill of 

he takes 1 qt} 1 RY e Review 

de takes it that this was the Rule that was given Sed Quære. Ch. and that the 


Caſes 56. Trin. 16 Car. 2, Williams v. Owen and Arthur. Demurrer 


Was, be- 


_canſe it would tend to Perjury, and Infiniteneſs, to examine Things examined and decreed, and that 


the Court was of that Opinion, but that as well the Defendant's Councel as the Court ſaid, that there 
could be no Demurrer upon an Anſwer in Equity, bur Serjeant Glyn for the Plaintiff fail, he had 
own it. The Conrt made an Order that there ſhould he no Examination of that which had been 
«mined before, and that was the Rule, 5 

| 2, The 
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5 Demurrer. 

2. The Plaintiff putting Matter in the Replication, which 1 
contained in the Bill, and which Matter the Plaintiff knew of 3 not 
exhibiting the Bill, the Defendant pleaded and demurred to the * 
plication, which this Court allowed of. Chan. Rep. 259. 1) C. . 
Goodtellow v. Marſhalll. 58 Ss 
3. A Decree being made, and a Bill brought to execute the 
the Detendanr ſet forth a Parol Agreement in Bar, The Plaintiff 
and Ld. Chancellor allow'd the Demurrer, though the Agreem 


Decre,, 
demurz, 
ent Was N 


ſubſequent to the Decree, The Decree ſhall proceed, and if the Detend; | 
will have Advantage of the Agreement, ler him bring an Original Bill 3 
for it he have Advantage by it in way of Defence, one Witneſs mas id 4 
ſerve his turn, but to an Original Bill here if he in his Anſwer denise ns 
the Agreement one Witneſs will not convict him, ſo as by this "> ty den 
Anſwer the Plaintiff ſhould loſe the Benefit of his Anſwer. 2 Ch. Caſes 105 
8. Mich. 31 Car. 2. Walklin v. Walthall. oh 2. ; 
| | thai 
| 7 upon { 
2 e wm — 3. 7 
| | | Colle 
1. | . 6 W. 
(P) To Subpoena &c. 4 
CY op op = | | anda dt 
8 = . „ appol 
3 HE Demurrer was to a Sulpæna in the nature of a Stire Facias, R.-G; 
Rep. 18, and it was becauſe he that brought the Subprna did not thereby © 
Ward v. alledge himſelt to be the Heir or Executor to him that had the Decree; Holt 


Lake, S. C. Reſolved, that there never was any Demurrer of this nature before, 


e and the Subpœna was no Record nor any where filed, and ſo not to be "a 
2 Freem Qcinurred to; but the Cauſe was to be thewn upon the Return of the cou, 


Rep. 180, Writ on the Order, and the Order did mention him that brought the 


. pl- 246. | Writ to be both Heir and Executor, ſo this Demurrer was conceiy'd 
8. . AC- 


=. I 
— — —— 


8 1 very ridiculous and over- ruled. Ch. Cafes. 50. Paſch. 16 Car. 2. Wan 
i coronal. Lake. ns On . e | 1 
TO J | | 
| SME on 
S. C. cited by Ld, Ch. Baron Gilbert. — 
| 
(Q) What {hall be over-ruling a Man's own 
Demurrer. h 13 
1. Efendants having Demurred, for that the Plaintiff had made 19 al 
Title to himſelf in the Bill. (as in truth he had not) Hutchins | a 
inſiſted that the Detendant had over-ruled his own Demurrer by having 1 
 anſwer'd over to ſeveral Parts of the Bill. But the matter of Fact being 
dented, and there being no Books in Court the Matter was adjourned, be 
_ Vern. R. 90. pl. 79. Mich. 1682. Savage v. Smallbrook. 2 
2. Where a Man demurs, for that the Bill contains ſeveral Matters Sc 
not relating one to the other, and in ſome whereof the Defendant is not con- 1 
cern d, if by Anſwer the Defendant doth more then barely deny Com- ＋. 
bination and Contederacy, he over-rales his Demurrer. Per Jefferies C. an 
Vern, Rep. 463. pl. 442. Trin. 168). Heſter v. Weſton. 1 R. 
Ie 


(8) A 


„ „ APY a_. 


x "a BIT Sy 


Demurrer. wy 525 


Fe 


ow FFA 


/R ; At Law. In what Caſes ; and how con- 
| ſidered. 


1. INMyuiſition found that F. S. held certain Lands of the King, as of his 
[ Honour of Gloncefter which is not in Capite, upon which Proceſs 
| iſucd againſt N. S. who had intruded &c. and to ſue Livery, and becaule 
chis Tenure is not in Capite, and therefore Livery is not due, the Par- 
e demurred in Law upon the Record; tor there is no Cauſe of Livery. 
Fr. Demurrer, pl. 25. cites 32. H. 8. 1 
2. Aud where a Man declares upon a Statute, and recites it otherwiſe 
than it is, or pleads a Statute otherwiſe than it is, the other may demur 
upan it; tor there is no ſuch Law, it it be miſrecited. Ibid. 
Z. A Demurrer zs properly called @ Plea ; tor the Placitum is Nomen 
Collectivum. See Ld. Raym. Rep. 22 and Carth. 334, 335. Mich. 
6. and M. in B. R. in Caſe of Wilſon v Law. 1 
\\ here a Demurrer is proper, the other Party is bound to join; 
and though it be on a Plea in abatement if the Demurrer is proper, and 
apolite the other muſt join. Comb, 306. Mich. 6 W. and M. in B. 
R. Campbell v. St. John. YT OO as e 
F. There can be no ſuch Thing as a Demurrer in abatement. Per. The Defen. 
Holt. Ch. J. 6 Mod. 195. Trin. 3 Ann. B R. Anon. Dis does. 
e FO. . i red in Ahate- 
went, and Plaintiff joined in Bar, and Judgment final for the Plaintiff; For the Court ſaid, they 
en not what a Demurrer in Abatement was, for it the Cauſe be apparent to the Court, they 
„ou abare the Writ &c. themſelves, or elſe it ought to be picaded, aid they ſaid they would turn 
ech Demurrers into Bars, though Eyre quoted Wimbiſh v. Willoughby, in Plowd. for a Pre- 
cedent of a Hemurrer in Abatement 6 Mod. 198. Trin. 3 Ann. B. R. Docmannee v. Davenaut, —— 
| elk. 220. Docminique v. Davenant. 8. C. held accordingly. | Ca vis 


* —— — 2 — — +_ew 


9 


(8) Where it 1s a Conſeſſion of Matters of 
33 = 


1. N Treſpaſs the Defendant juſtificd to retain Goods in Phage for 
10 J due by the Plaintiff, and the Plaintiff demurred generally; by 
this he conſeſſed the Debt, by the Opinion there, rheretore 4% t 70 
de taken Proteſtation of the Debt, and then to have demurred upon the 
{ca &c, Br, Demurrer, pl. 24. cites 5 H. 7. 1. 5 


1 ; 1 : 3 | | admits 
ts in Lat; tor by it they are put in Judgment of the Couft. PI C. W LIP 


pleaded; 

— | . | Per Cur. - 
ep. 39, Freem. Rep, 39 Trin. 1672. C. B. King v. Rotham — Freem Rep. 199. pl 202. 

Trin 1675. Skedwin v Lampen. S P. per Cur. A Demurrrer confeſſes only Matter of Fact, 

and that onfy when it is well pleaaed, bur it never conteſſes Matter in Law; Per Holt Ch. J. Ld, 

Raym Rep. 18. Trin. 6 W. & M. in B. R. cites S. C & 5 Rep. 96. 


Strange and Croker. 8 


3. A Demurrer in Law, is never a Confeſſion of a Thing againſt the 1 a Thing 
Record, but only of that which may ſtand with the Record, tor other wiſe, * 


* 


2. A Demurrer is a Confeſſion of all Matters in Fact, bur not of Mat- A Demurrer 


*5.a Hill. 6 & J. E. 6. by Mountague Ch. 1 in Caſe ot Partridge V. chat is evell 
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Demurrer. 


R N con- 


feſſed by 
the Demur— 


rer but not otherwiſe ; Per Anderſon Ch. J. Goldsb. 52. pl. 1. Trin. 29 Eliz. in Specot's Cate 


Bill, Detendant pleads Payment, and the Plaintiff demurs, that Demurrer 


Mountague 
Ch. J. fad, 
that it was 
lately ſo 
agreed in 
th: Exche- 
in the Caſe 
that Plea, 


King's Title, becauſe the Plea was noi good, 


pleaded within Age. The Plaintiff replied, that he ſold him his Horſe for 


[SAR 

125. pl. 2. 
8. C. held 
accordingly 
—— tt. 


540. S Jing the Cuſtom, he had thereby conſeſſed there was ſuch a Cuſtom, though 
| held accord- jn Truth there was not, and for that Reafon the Plaintiff had Judg- 


ingly—— 


Comb. 204. 


5 S. C. but 


the Defendants Part, that an Inſant Was chargeable only for Neceſſaries, 


to ride about upon his neceſſary Occaſions, and the Defendant having 


his Confeſſion would de vain and ſhould not bind the Doe: Per ( 
Cro. J. 12. Paſch. 1 Jac. B. R. in Caſe of Arundel v, Arunde] 8 


4. As a Demurrer at Common Law did confeſs all Matters formally pla 
ed; ſo now by the Statute a General Demurrer does confeſs al. Matter 
pleaded though unformally, according the Forms meant by the Stars 
27 Eliz. 5. For ſuch Forms are now not material, not being expreſſed 
in Demurrer. Hob. 233. at the End of pl. 295. Mich. 12 Jac. in © 
Caſe ot Heard v. Baskerville. | | ; 


5. A General Demurrer conteſſes not the Matter; As if in Debt upon 2 


does not contets the Payment; Per Warburton J. Arg. Hutt. 15 Trin. 
I 5 5 . 

17 the Count, Plea, Replication, &c. upon which the Demurer 
Was, 1$ good ; then all the Matter which is contained in the Count or Plc, 
is conſeſſed, but 11 the Count or Plea be vitious, then it is otherwiſe 
2 Roll R. 22. Paſch. 16 Jac. B. R. in Caſe of Hol ford v. Plat, cited 
Per Cur. as a Difference taken 17 Aſſ. pl. 2. 31 H. 6. & 22 H. 6. 


of the Common-dams and ſo adjudged, that where Title for the King was contained It 
on which the Plaintiff demurred that there this Queſtion was no Queſtion of the 


n. On a Stire Facias to repeal a Patent to B. for a Market to be held 
at C. reciting that there was an Ancient Market long before kept at R. 
within hal: a Mile of C. and that there was an Ad quod damnum ta- 
ken out before the new Patent, and the Inqueſt thereupon taken, found 
it not to be to the Damage of any, and that it was executed by Sur- 
prize and without Notice; and that notwithſtanding it was to the great 
Damage of the former Market &c. to this Scire Facias B. demurred. 
But the Ld. Chancellor Finch (aſſiſted by North Ch. J. of C. B. and 
Jones J gave judgment for repealing of the Patent; for the Return 
of the Writ of Ad quod Damnum, was not concluſive, and here 5 the 
Demurrer it is confeſſed to be to the Damage of the former Market. 2 
Vent 344. Hill 31 & 32 Car. 2. in Canc. Sir Oliver Butler's Cafe, 
8. Judebitatus Aſſiumpſit for a Horſe ſold for 20 l. The Defendant 


his Conveniency to carry him about his ueceſſary Affairs; to which the 
Defendant demurred. And the ſole Queſtion was, whether an Action 
would lie againſt an Infant for Money for a Horſe ſold ? It was urged on 


as Meat, Drink, Cloaths, Lodging, and Education, and cited 3 Cro. 175. 
1 Cro. Ayliff v. Archbold. Latch. 169. But the Court were of a contra- 
ry Opinion, ſor the Plaintiff having averred, that he fold him the Horſe 


confeſſed it by his Demurrer, it muſt now be taken to be ſo; If the 
Detendant had traverſed, then the Jury muſt have judged of it, whe-. 
ther it were neceſſary or convenient, or not, and ſo likewile of the 
Price of the Horſe, whether it was exceſſive or no. ud. pro Quer. Nis 
Freem. Rep. 531, pl. 715. Mich. 1080. Barber v. Vincent. 
9. An Action on the Caſe brought upon an Inland Bill of Exchange, 
in which the Plainrift declared upon a ſpecial Cuſtom in London, for the 
Bearer to bring the Action &c. and upon a Demurrer to the Declara- 


tion it was held, that the Defendant having demurred, without traver- 


ment; for though the Court takes Notice of the Law ot Merchants, 


* —— n 


Demurrer. 


* 


527 
s Parr of the Law of England, yet they cannot take Notice of the 8 P. does 
Cuſtoms of particular Places; and this Cuſtom as ſet forth in the De- not appear 
(luration, being ſufficient to maintain the Action, and the Defendant 3 2 
conſeſſing it by his Demurrer, he has given Judgment againſt himſelf. arg a” ” 
; Salk. 68, 69. pl. 5. Paſch. 5 W. 3. B. R. Hodges v. Steward. cordingly. 
" $8 If a Thing be /aid by Way of Preſcription, which does not lie in | 
- Preſcription, and it be demurred unto, that does not confeſs it; for if 
this be a Courſe of the Court it is Law, and if it be Law we are to 
take Notice of it. Per Holt Ch. J. Obiter, 12 Mod. 513. Mich, 13 
W 5 | 
5 Demurrer confeſſes nothing but what is materially alleged. Arg. 
and ſeems admitted. 12 Mod. 578. Mich. 13 W. 3. | EE 

10. A Demurrer is admitting the Matter of Fact, fince it refers the 
Low ariſiug on the Fatt to the Fudgment of the Court; and therefore 
the Fact is taken to be true on ſuch Demurrer, or otherwiſe the Court 
has no Foundation on which to make any judgment. Gilb. Hiſt. of 


** _ y 


— 


T) General Demurrer ; What is aided by it. 
Dauplicity. 5 


1. F TE who demurs for double Pha cannot demur by the Common S. P. For 
1 Demurrer that the Elea is Inſufſicient, but ought expre/ly to de- double Plea 

mur jor the Doaublencſs ; For a double Plea may be found a ſufficient Plea, 2 
unlets tor the Incunventeuce, that the one may be found for him and generally Br. 
the other againſt him; Per Forteſcue. Br. Demurrer, pl. 7. cites 37 Double Plea 
H 6 6. 885 a ls 5 VVV 
2. In Caſe of a General Demurrer, he ſhall have Benefit of every 37 H. 6. 6. 
Thing mentioned in the Record, or ol every Point given him by the 
Law, bur otherwiſe in a Special Lemurrer. Per Montague Ch. J. PI. 
C. 66. Mich. 4 E. 6. in Cate ot Dive v. Manningham. 5 
3. Upon a General Demurrer, he that demurs thall have Advantage 
of a Double Plea. Palm. 232. cites it as refolved, 4 Eliz. Ayer v. 
joyner. ey ” . © a | | 

4 If one demurs generally to a Double Plea, it is not good at this Upon 2 ge. 
Day ; Per Anderſon Ch. J. Gouldsb. 52. in pl. 1. Trin. 29 Eliz, neral De- 


murrer Du- 
ridge. 


5. At this Day by the Statute of Eliz. where there is a Plea without 
alolour, a Plea amounting to a general Iſſue, or a double Plea ; the Demur- 
rer to ſuch Pleas ought to be Special; So if there be only want of Form, 
1 general Demurrer is not ſufficient, as it was at the Common Law. The 
Law rejects double Pleas, and Pleas amounting to the general Iſſue, 
becauſe they are ſuperfluous, and incumber the Roll. Lex rejicit Su- 
pertiva. Tenk. 139, phL.72. 3 1 
6. In Treſpaſs &c. the Defendant as to the Force and Arms, pleaded Not 
jf), without ſaying, & de hoc ponit ſe ſuper patriam, and pleaded over to 
the Treſpaſs ; 'The Plaintiff demurred to this Plea, for that it was double, 
mufficient, and wanted Form; Per Cur. the want (Et de hoc ponit fe ſu- 
per Patriam) is Matter of Form, and therefore the Plaintiff ſhall not have 
Advantage thereof upon this Demurrer, without ſhewing it tor Cauſe, 
and tor that Reaſon Judgment was given for the Detendant, Sid. 216. 
pl. 20. Trin. 16 Car, 2. B. R. Thacker v. How. 5 
| | | | 7. 10 


is no Cauſe 


plicity is not fatal. Comyns's Rep. 115. Paſch. 13 W. 3. B. R. in Caſe of Lamplugh v. Short- 


- 2 3 3S845q e 


5 CT 2 CINUTTCTT. 

73 | | | we 2 5 | 

; Comyn's J. In Demurrer tor Duplicity, it is not ſufficient to demur 9 

0 Rep. 115 . ; | £ | ir gma dy 

, pl. 58. S C. Plc eſt or auplicem habet materiam ; but the Party muſt ſhew wherein 

; 5 held per For the Statute, by requiring to ſhe Cauſe, intended to oblige the Par. 

i Cur a-cord- ty to Jay his Finger upon the very Point; Per Holt Ch J. 1 Salk 

* ins) 249. pl. 5. Paſch. 13 W. 3. B. R. Lamplugh v. Shortridge. 5 

, See tit, s. By the 4 œ 5 Anne 16. no Advantage can be taken upon a gene. 
e rol Demur rer, ot ſuch Faults in Form as world be curd by Verdit, but 
779 ſuch Detects in pleading are aided upon a general Demurrer by that Sta. 


tute. 10 Mod. 251. 348. Trin. 13 Ann. and Hill. 3 Geo. 1. B. R 
Cole v. Hawkins. 5 | „„ 
9. Debt was brought pon a Fudgment in C. B. and the Declarazi;y 
%s Fſſex Sci. though the judgment was at Weſtminſter, and therefore 


k the 4/10 ought to have been brought in Middleſex; the Defendant q.. | thus d 
i mird generally, It was urged, that this was aided by 4 & 5 Ann, cap. | Demi 
h 16 that the laying the Action ina wrong County goes only to the | 0 


Form and Courſe ot Proceeding, and not to the Right of Attion ; that ring 

it a Trial had been in this Cale by an Eitex Jury, it would have been | WRC 
good after a Verdict; yet. the Stature 16 and 19 Car. 2. aids only ſuch. of he 
Doelects as do not hinder the Court trom giving judgment according to Ter 5 
the Right of the Action, ted non al locatur; tor the 4 and 5 Ann. gies coc 
not give any Remedy upon Demurrer, vut in matters of the ſame Nature with retuſi 
thoſe which are there ſpecified. Judgment tor the Defendant. Bur Plaine his 
till was alrerwards allow'd to diſconti ue on Payment of Coſts, Co— * R 
myn's Rep. zo5 Mich. 5 Geo. 1. C. B. Hedgethorn v. Thurlock. 
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1 . Peremptory. In what Caſes. 


P 


x 
> 0 24 


. 
N 


W h 1 ( 


| e I. FXTHEN the Demandant or Plaintiff demurrs upon Plea to the 
1 8 * \/ Writ pleaded by the Tenant or Detendanr, the {judgment is not 5 
| Peremptory to the Tenant, but a Reſpondeas Ouffer, Thel. Dig. 238. * : 
i Lib. 16. cap. 11. S. I. cites Mich. 31 E. 3. Brief 343. Notwit hſtanding 51 
TY that Day be given till another Term cites 34 H. 6. 9. Aff. 1. 6 E.3. 241. = 

5 E. 3. 20. and 22 H. 6. 63. „„ 

2. Where the Demurrer is upon the Cauſe of removing the Plea, | _ 

the judgment is peremptory to the Detendanr. Thel. Dig. 239. Lib. 16, be 
cap: 11, $.:9..cnes Mich, 27 FL 0: 4-5 . „ 5 
| 3. In Entry ſur Diſſeiſin Demurrer upon Plea to the Writ, or to the 
| Action of the Writ, is not peremptory. Br. Peremprory, pl. 68. cites 
hf? Contra if Iſſue be thereot joined and tried per pais, this is perempto- 
ry to the Tenant, and only to the Writ as to the Demandant. 

Ibid. | „ 
5. Cui in Vita of four Acres of Land in D. the Tenant pleaded to the 
Writ, that the Demandant himſelf had recover'd one Acre parcel ot the De- 
mand againſt rhe Tenant, and enter*d upon Plea pleaded in the Aſſiſe to 
the Writ, and the Demandant pleaded an Hſtoppel that the Tenant ſpali nut 
ſay, that F. in which the Recovery by the Aſiſe was had, was a Hamlet of 
VD. upon Which they demurr'd. Per Littleton, this is only a Reſpondeas 
| - Outer. Bur Moy le ſaid yes, [that it was more] tor you were at Iſſue 

1 LE 2 in the Cui in Vita, and this Plea was pleaded tothe Writ, viz. the Re. 

| | covery ot the Parcel, by the Alliſe in P. which is a Hamlet of D. and 
| upon 
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| 


4 

1 

[ 

1 
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Demurrer. 


upon the Demurrer to ſay this you are Eſtopp'd, and theretore the 1/:c 
4 9 % and ſo rhe Demurrer is peremptory ; tor it is not like to a 
| Plea pleaded in Abatement ot the Writ before Iſſue join'd and Demur— 

er had upon it, which all the Juſtices granted, quod nota, and fo ſee 
bat Demurrer p02 4 Dilatory Plea after Iſſue Join'd is peremptory; tor it 

z pleaded to avoid the Iſſue, and an Iſſue tried is always peremprory, 
| pr peremptory, pl. 45 cites 2 E. 4. 10. | 1 
4. Pemurrer «pon Plea to the Writ pleaded after Iſſue join d is perempto- 
to the Tenant. Thel. Dig. 239. Lib. 16. cap. 11. S. 11. cites Trin. 
5 5 
5 15 Appeal it was ſaid, that if the Defendant demurs upon a Plea which 
is adjudg*d againſt him, he ſhall be Hang d, quod fuit conceſſum 5 bt 
| chis does mot ſeem to be of Pleas to the Writ which are not in Bar. Br. 
Demurrer, pl. 17. cites 14 E. 4. 7. e 

g. Itue being joined upon not Guilty in Battery, at the Affiſes at Hun- 
ing dan, the Defendant pleaded an Accord without alleging Satisſattion ; to 
which the Plarattff demurred ; and the Plea being certified upon the Back 
of the Poſtea, the Plaintiff gave the Defendant a Rule to join in Demur- 
rer; but the Detendant refuſing, the Plaintiff entred ſudgment, and 
"cok the Detendant in Execution. The Court held that the Defendant 
feluling to join in Demurrer, the Plaintiff might lawfully enter upon 


ſy 


4 


v. Rugeliey. 


() To the Writ or Declaration. Good. 


i, 7 N Dett the Defendant pleaded Accquittance, which had no Print of 
k any Seal, nor it conld not be perceiv'd that ever there was a Seal, by 
which the Plaintiff ſaid, that becauſe no Print appear'd, no Law hall 
put him to antwei, and the Detendanr ſaid, Sir, becauſe you do not de— 
ny that it is your Deed, Judgment &c. and fo lee Special Demurrer, Br, 
Fl!!! els 14. 4 $0.5 oo, 


1 


2 1n Viſceit, it the Defendant pleads Not his Deed in Debt upon an Ob- 


aud the Flea ſhall be taken, Per Priſot. Br, Demurrer, pl. 1. cites 33 
H. 6. 10. | = „„ | 

3. So the Writ of Diſceit the Defendant ſaid, that the Summoners 
and Vegors were other Perſons than thoſe who appear'd, and gave Addition, 


Were returu'd upon the Præcipe quod reddat, and to the Plea pleaded by 


uud the Demurrer is void; and they are at Iſſue which ſhall procecd, 
Vi. by Examination of rhe Juſtices of thoſe who appear'd ; For where 


irit Action, the Parties ſhall not have Averment co the Contrary. Ibid. 
4. Treſpaſs of a Horſe, and Bridle carried away, by H. S. againſt B. 
who ſaid, that he himſelf was thereof poſſeſs*d as of his proper (robo, til, H. 
9. of B. took them and gave them to the Plaintiff, and the Defendant re- 
ok them at the Time of the Treſpaſs. The Plaintiff ſaid, that this H. H. 
named in the Bar, and H. C. now Plaintiff, are one and the ſaiie Perſon, 
ad not divers, and to the Plea pleaded by the Manner, no Law &c. and /o 
'te Parties demurr'd in Law, and the Opinion of all the Juſtices was, 
that the Plea was good, and well pleaded, by which the Plaintifl had 
Writ to inquire of the Damages; For by the Maut Dedire of the Defen- 
BP e „ . 


2 — 2 
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his judgment. Freem. Rep. 252, 253. pl. 267. Paſch, 1678. Abbott 


livarion, and demurrs in Law upon the Declaration, the Demurrer is void, 


and the Plaintiff ſaid, that thoje who appear d were the ſame Perſons who 


ne manner &c. and theretore per Priſot, the Replication ſhall ſtand, 


che Sheriff has return'd, that thoſe are they, who were rerurn'd in the 


- Y — S A = NT —_ " 
= * — — > — = d ———— * 4 
LS OE, 5 
= 4 ds 3 . * ty * » * * - uy — . 8 * 2 
* 3 _— _ » — 2 4 =_ * — 


— — > 2 


. — — — * — _— ==” 
— — —— — — - 


* 


wade oi ee Ea EE Ae 


bk — OI? 
* — - — 
— — 


—— — " A . 


Demurrer. 
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609. cite S8. C. of anoiher Hils ater the muking of the Obligation, ard the Goods dig ny 


abe tre en, and Vouches &e. abſque 1 © that the other any Thins has, the Demandant 
and pleads in MAY ſay, that both are Zeus s as the Writ ſuppoſes, and demur upon the 


other any... 


ended by the one alone, per Catesby and Littleron, lbid, Br. Demurrer, pl. 16. cites 8 


daut, it is confeſs'd, that the one and the other, are one and the ſame Perſia; 
For it otherwiſe, then the Detendant might have taken Iſſue Upon 55 
and by the Nient Dedire, the Plea of the Defendant is not g00d 5 
amounts to Not Guilty. Br. Demurrer, pl. 12 eites 13 E. 4 7. : 
5. Treſpaſs by H B. Guardian of the Chantery of B and the Chaplaj 
there, the Defendant ſaid, that one H. B was ſeiſed in Fee, and 47 
to the Defendant for Years, which get continues, and gave Colour 1h 11, 
Plaintiff for the Yerm Life of the Leſſor. And the Plaintiff ſaid, ti. 
the ſaid H. B. and th: HB. Guardian &6. are one and the ſame Periin 
and not divers, and that the ſaid H. B never had any Thing in the 75 
Land, unleſs in Right of the Chantery aforeſatd, and to the Plea plæaded by th | 
Manner, and ſo demurr'd &c. and ſo a good Demurrer by the diſchin 
of the Specral Harter, and otherwite not. Br, Demurrer, pl. 13. cite 

21 E. 4. 70. © | 
Br. Barr, pl. 6. The Defendant demurr'd ſpecially, becauſe he was tranſlated tu Ala 


come to the {aff Houſe, and fo demurr'd. Br. Demurrer, pl. 9, cit, 
3 . 5 

7. In a Demurrer 70 4 Declaration, it is not enough to ſay, Qu; 
caret Forma, but the particular Want of Form muſt be ſperun. 21. 
Raym. Rep. Soz. Mich. 1 Ann. B. R. Shortridge v. Lamplugh, 

8. A Scire Facias was brought in C. B. to which the Defendant di. 
murrd as to Declaration. Ine laintiff join'd in Demurrer, and inlilts | 
that his Writ is good, and judgment was given for the Plaintiff Er. 
ror was brought in B. R. and there the Judgment was affirmed. 2 Lt, 
Raym. Rep. 1504. Trin. 13 Geo. 1, and 1 Geo. 2, B. R. Blake v. 
 Dodemead. - h 1 8 


X) To Pleas. Good. 


1. IN Nuſance agaiuſt three, the one pleaded in Bar, and another mad; 
Default, and the third ſaid, that the Land extended into two other 
Vills not named in the Writ, Judgment of the Writ. The Plaintiff ſaid, | 
that he, who pleaded to the Writ, had nothing in the Franktenement, and 
therefore to the Plea pleaded by the Manner &c. For he who is not Tenait | 
to the Franktenement ſhall not plead this to the Writ. Br. Demurrer, pl. 21. 
cnn TE3 16 <- ” . 5 . 

2. In Debt upon Arrears of Account, the Defendant tender'd his Lau, 
and pray'd that the Plaintiff be examina, and upon the Examination, it 
was found that the Matter lay in Account, and upon this the Defendaut 
pleaded in Bar, to which the Plaintiff ſaid, that inaſmuch as the Defen- 
dant pray d Examination, which Examination is found againſt him, there” 
fore to the Plea leaded by the Manner &c. and fo demurr'd; tor to 

his Pretence this is peremptory. Br. Demurrer. pl. 22. cites 10}, 
6. 21. 5 | 
the one 3. In Præcipe quod reddat againſt two, if the one takes the entire Tendny 


tire Tenancy, 


Gar, Aifque Voucher, and this is good live; for the Tenant tender'd Travers befole. 
e, that the Br. Iſſues joines, pl. 61. cites 9 E. 4. 36. 


Thins has, the Demandant may ſay, that both are Tenants as the Mit ſuppoſes, and demur upon the Bat 


4 In 


Demurrer. 


— — — 
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4. In Formedon ogainſt Baron and Feme, the Baron for his Feme pleaded. 
Nunteiure, and the Baron 700k the entire Lenancy and Hoch &c. Ca- 
tisby laid, the Baron and Feine the Day of ths IWrit purchas'd, were Tenants 
if the Fra uktenements in Jure Uxoris &c Et hoc &c. and to the Voucher 
autres Per Littleton, In Athife againſt ſeveral, if the one takes the 
entire Tenancy and pleads in Bar, the Plaintiti may fay that he holds 
jointly with the other, and to the Plea plead by the Manner. Br. 
Demurrer, pl. 20. cites 9 E 4 36. and 22 H. 6. 44. accordingly. 

5. In Debt upon an Obligation with diverſe Condition, it the Defendant 
ſuys that it 1s tadorſed upon juch Condition, and ſhews one only, which he has 
performed, the Plaintiff may ſay that it is indorſed upon this Condition and 
ithers, to which the Defendaut ha not anſwer'd, and therefore to the Plea 
pleaded by the FAaHner XC. and demurred ; tor otherwile he thall loſe the 
Advantage ot thoſe Conditions. Br. Demurrer, pl. 18. cites 21 
ET . 

6. Tr pi of Goods carry away in B The Defendant juhify'd in F. in 
the ſame County, abſque hoc t het he 1s Guilty in B. Vavitor laid, S. is a 

H ict of B. and to the Flea pleaded by the Manner, no Law &c. and 
Well; tor now he has ge, and alio pleadea not Guilty as appears by 
the Replication, and therefore a good Demurrer. Br. Demurrer, pl. 

14. cites 22 E. 4. 50. „ ; 
7. $0 in Affiiſe the Defendant pleaded Feoffment of F N. and gave Colonr. 
Ihe Plaintiff ſaid, that the ja'# f,. N. aud the Plaintiff' are one and the 
ſame Perſon aud not divers, and to the Flea pleaded by the Manner no Law 


ſhall put him to Anſwer &c. Ani a good Demurrer, by which Suliard 


pleaded over another Plea, Aud lo tee /p:cral Demurrer by Declaration 


-- 


/// 46 5 
8. In Replevin che Faint, declar'd in a Place called S. in B. The 


Deſendant jaid, that his Talher was ſciſed of too Acres of Land in B. 


called M aad d¹ά ſeiſed, ana ihe Land deſcended &c. aud Avowed for 


D mage feat, Alſque hee that he tuo them in the Place called S. and 


cemanded Judginent ei tne Writ and prayed Return, and the Plaintiff 
my, that the 150 Acres are ſo well known by the Name of S. as by the 
Name of M. aud that the Place called S. and the 100 Acres called M. are 
one and the ſame Place, and not diverſe et hoc &c. Aud to the Plea plead- 
ed by the Manner &c, No Low ſhall put him to Anſwer, Br. Demurrer, 
bE-$ ces F123, i oe re TS | 0 
9. Replevin of taking in a Place called B. in NM. the Defendant juſtify*d 
ina lace called d ia NM. aforeſaid tor Damage feaſant Abſque hoc that he 


is Guilty in B. the Plaintiff ſaid, tat the Place is known by the oue Name 


and the other, aud to the Flea pleaded by the Manner Ec. and demurred. 
Br. Demarrer, pl. 19. eites 1 H. , 21 


A 


10. Replevin; upon Demurrer the Caſe was, That the Plaintiff in Bar 


to the Avowry hews that the Land was Copyhola Land grantable in Po— 
ion or Reverſion for Life, or in Fee, and that the Lord granted the Rever- 
/r0a unto him after the Death of N. who was Tenant for Life, and (pews 


the Death of M. whereby he entred. And it was hereupon demur- 
red; becauſe he did not ſhew the beginning of W's. Eftate, nor by 
whom W. had the Eſtate granted him. And it was held to be no 
Caule ot Demurrer, becauſe it is not the Plaintiff's Title, bur Matter of 


Conveyance thereto; wheretiore it was adjudged tor the Plainriff,  Cro. 


J. 52. pl. 24. Mich. 2 Jac. C. B. Lodge v. Frye. 


11. Debt for Rent. The Defendant pleads Nil debet and ſo Iſſue joined, 
and at the Day of Niſi Prius the Defendant pleads quod purs darrein con 


of the ſpecial Matter, and upon this concludes with Demurrer, Er. Demur- 


 thnnance the Plaintiff releaſed to him and does not name any Place where 


ne releaſed, fo as no Iſſue could be taken; and to this the Plaintitt de- 
murred, And it was adjudged a Fault incurable. Freem, Rep. 112. 
pl. 132. Trin. 1673. Gardner v. Bloxam, 


la 
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(Y) In what Caſes a Demurrer makes a Dir. 
continuance, 


Comb 326. 1. IN Trover for a Box and 290 Peciis Argenti, the Deſendant demyr. 
| 5 9 1 red to the Declaration, and the Plaintiff demurred to the Dien. 
Key. „„ dats Demurrer, and concluded & hoc paratus et verificare; The Dejen. 
S.C. and dant maintained his Demurrer, and put the Matter upon the Court. 
the Court The Court held that all is diſcontinued by the Plaintiff's not joining in 
held ita Demurrer, bur demurring upon the Defendants Demurrer; for there is 
. MO no dilference between pleading over when Iſſue is offered, and not join- 

ing in Demurrer but pleading over; both are alike and make a Diſcon. 

tinuance. I Salk, 219. pl. 4. Trin. 6 W. and M. in B. R. Campbell v. 
en 5 . Zo 

2 Salk. 599. 2. In Scire Facias on a Fudgment againſt the Defendant, he pleaded in 


pi 5 Kuss Abatement no Specification. The Plaintiff demurred in Bar. Reſyondes; | Git 
Cee! Onfter was awarded. Atterwards the Defendant pleaded the ſame Milter the / 
Sire leias in Bar, The Plaintiff) demurred ; and Cartiiew took Exception, that me.il 
Ws 274ift there was a diſcontinuance here; becauſe upon the Plea in Abatemen t: iii: 
te Pix the PlaintiiF had concluded his Demurrer as if ic had been in Bar wur: 
: Rs Os Sed non. allocatur. F or where the Defendant pleads a good Plea in Abate. . 
t.c Parte.) icht, and the Plaintiff replies new Matter, he ought to maintain his Writ; 274 | 


Ardper but if the Defendant pleads au ill plea, though the Plaintiff replies and itt. 

Coo concludes in Har, it is not material, Ld. Raym. Rep. 393. Mich. 10 Br. 

on fearch-o „ ̃ Ms . | | „ 5 | 

| * V. iy 18 

Precedents, W 35 Lug „ Godwin, = | 

e — 5 . 5 . „ F . 5 . 

„angebe Deſendont bimpelt, it ſhould be (in hac Parte) but where againſt the Bail, it ſhould be (i; 

ex Porte) and this wil reconclie the Precedents. -12 Mod. 214. Luck v. Goodwin, S. C. is, that 

2 Seite Facias Exception was taken, that whereas it was ſaid, © Petit Judici pro Miſis & Cul: 

zin Scire Facias Exception was taken, that whereas it was ſaid, etit Judictum pro Miſis & Cul 
that it ſhould have been © in ea Parte,” But “ in hac Parte,” was held 


ragiis in hac Parte, 


| Sd. | 

S. C. cited 3. A Demurrer, as an Iſſue, 2, compriſe the whole Matter in Pla, . 
2 Ld Ray m. and it any Part be omitted, ir is a Diſcontinuance, becauſe the Whole wa 
do Ig Matter is not brought before the Court. Arg. 2 Ld. Raym. Rep. 1021, | "op 
and admitied Hill 2 Ann. B. R. in Caſe of Croſs v. Bilſon, cites Velv. 5. 6. [Trin. Of 
by Holt Ch. 44 Eliz. B. R.] * Johnſon v. Turner. "= 7 5 
: N 1 18 
* See tit. Continuance &c. LE. 4. ] pl. 11. S. C. 55 | | | 1 


If the Pe- 4. A Demurrer as in Abatement to a Replication to a Plea in Bar is not a 
murrer was Diſcontinuance, though the Plaintiff might have taken Judgment by 
1 Nihil dicit. 2 Ld, Raym. Rep. 023. Hill. 2 Ann. B. R. Croſs v. 
it was a Diſ- Bilfon. - | „ | 
continuance | | | | : 2 
and the Plaintiff might take Judgment; but nevertheleſs he was not bound to do it, and therefore 
had his Election, and might Join in Demurrer, and the Court upon this Joinder ſhall give him 
judgment in Bar. For the Court is not hindred by the Concluſion of the Demurrer in Abatement to 
to give Judgment, as of Right they onghr, upon the whole Record. Per Cur, 1 Salk, 3. pl. 8. the 
{-co006 Reſolution, in the Caſe of Croſs v. Bilſon. ee | | 


5. In Treſpaſs the Detendant demurr'd after Ilie join'd upon De Inj l- I 
ria ſua propria ebſque tali Cauſa, it is a Diſcontinuance and ill. 2 L4. | 1 
Naym. Rep: 1482, 18, Paſch- g- Geda. B. R. Aſlett v. Vin- 2. 


the 
| I dem 


A 


Cent. 


ſen ot the Damages. Br. Trials, pl. 129. cites 48 E. 3. 15. 
2. In Scire Facias, if he joins Iſſue for Part and demurs for Part, the 


— 2 „ 


"ITY E 8 


Demurrer. 


— — — —_ — 


—— 


(Z.) To Pleas. Where a ſtay of Proceedings, 


YN Waſt it was agreed, that where a Man joins Iſſue for Part, and 
ÞF Juuvrrs in Law for part he ſhall not have Venire Facias or Writ to 


gert H the Waſt, or Writ to zaquire of the Damages till the Demurrer 
be adjudg*d. Br. Demurrer, pl. 2. cites 48 E. 3. 15. 


2. In Scire Factas Per Huls and Tirwit, where a Man joins Iſſue for 


Part, and demurrs for the reſt, the Iſſue ſhall be try'd before the Demurr- 
er adjudged, Br. Demurrer, pl 3. cites 11 H. 4 x. 


z. Wnere theo are at Iſſue for Part, and at Demurrer for the reft, the 


Ine ſpout! ve try'd firſt to enquire of the Damages, ſo that Judgment may 
be gien alter of ai. at one a the fame Time, Per Thirn et non nega- 
tar... Br. Demurrer, pl. 4 Lites 11. H. 4 . 
J. In Treſpaſs of Heaſis taken, the Defendant pleaded to parcel not 
Giulty, and to the reff another lea, whereupon the Plaintiff demurr'd and 
the firſt Iſſue was founs againſt kim by Niſi Prius, and he pray'd Judg- 
meat U201 it, and nad it briore the Demurrer try'd. And fo ſee the 


live try'd betore rac DLemurrer, and Judgment alſo before that the De. 


murrer was diicuis'd. or. Demurrer, pl. 23. Cites 32 H. 6. 5. 


5. Treſpaſs upon Anuo 5. R. 2. che Defendant pleaded not Guilty to Part 
and ſo to Iſſue, and p caded anuviher Plea of the reft, whereupon the Plain- 
titk demurr'd in Law, and yet Venire Facias Iſſued to try the Iſſue. 


Br. Demurrer, pl. 10. cites 3 E. 4. 2. 


r 


(A. a) Demurrer to Part, and Plea to Part. 


„ a Man in Action demurrs for part, and joins Iſſue for the ren, 
_&k Veire Facias, or Writ of Inquiry of Damages, or Writ of 


Watt, or the like ſhall not Iſſue before the Demurrer be try'd, by Rea- 


liſue ſh Il be tried before that the Demurrer ſhall be adjudged, Per Huls 
nd Tirwit, Br. Trials, pl. 24. cites 11 H. 4. 5. „ 


—— — 8 PY J 4 p 8 — 


B. a) judgment on Demurrer on Plea to the Writ, 
or on Plea in Maintenance of the Writ. 


. H E judgment upon Demurrer, / the Action lies without ſhewing 


Specialty or not, it is peremptory tothe Tenant. Thel. Dig. 238. 


bib. 16. cap. 11. S. 4. Cites Mich. 18 E. 3. 50. 56. and in diverle other 
Books ; But it is to the Action. 


2. Where the Plaintiff ſhews Matter in bis Replication varying from 


the Matter compriſed in his Writ, and the Defendant tor this Variance. 


demands Judgment of the Writ and demyrs thereupon, the Judgment 
amt the Detendant ſhall be peremptory, it che Court awards againſt 
He: 5 | him. 


. OOO. — 0 


534 5 Demurrer. 


* 


„ 


— 


8 5 og . \ WE „„ 
of | bim. Thel Dig. 239. Lib. 16. cap. 11. S.$. cites Hill, 32 E. z B. 
| 251, | Ee 5 Dy | 75 

3. In Aſiſe of Rent Charge in Warblington, the Deed of th; Gra 
F was totake apud Warblingron, and by the Claule of the Diſtreſs Liber, 
4 5 was given to diſtrain in other Tenements alſo in another County &c. f. 
4 Which Judgment was demanded of the Writ for the not naming of the u 
1 Genlenents E. upon Which Was a Demurrer, and the | udgment; 
Reſpondeas, and not peremptory. Thel. Dig. 238. Lib; 16. Cap, 11.9 
3. cites Trin. 41 E 3. 15 Charge 6. 41 Aff. 3 0 

4. In Delt the efeudant ſheued forth Superſedeas of the Chancery, u. 
tifying thai he was a NMenal ger vant of the Chancellor &c. and demand. 
ed Judgment ii the Court &. and the Plaintiff tendered to aver, that], 
was not His Servant &c. which Averment was re fuſed by the Defend, | 
by which he was awai-icd to amwer. Thel. Dig. 239. Lib. 16. cap. 11 
8. 14. Cites 21 H. 6. 22. But ſays that this Exception goes to the Ju- 
THdiction. | | | | 

5. In Præcipe quod reddat of Rent, the Tenant pleaded a Din; 
Seiſtn in the Dem vat, to witch the Demandant ſaid, that hy wn 
not ſeijed &c. Aud Ge court Head, lea containing Matter to eftiny 


» 8 


the Damand to jay, I he es het ſeiſee of the Rent, upon which Plc | 


the Dem ndaud aemurreg i aw, and adjudged againtt the Tenant tha: 
he thould arfwer over, for was ot pereniptory. Thel. Dig. 239. Li. 


* 


It, 


= — —— ̃ (— . — — 2 
* - og ctr, Fob 2 » — — - 
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16. Cap. 1. S. 16 cites Mich. 34 1.6. 8 
6. The judgment upon Deinu:rer upon Plea to the Ffuriſdictiom 0 
the Court is only a Reſpondeas. Thel. Dig. 239. Lib. 16. cap. 11. 8. 
12. cites. Mich. 35 H. 6. 4. „ 1 
J. The Demanaant and the Payee to be received were at Ice z1Þon the 
Counteplea of the Reſceipt, and atierwards the Prayee pleaded that the D:- 
manaant had entered after the laſt Continuance &c. Upon which the H. 
mandant demurred, and it was adjudged that he recover Seiſin of th: 
Land. Thel. Dig. 239. Lib. 16. cap. 11. S. 10. cites Mich. 3) H. 
8. It is held, that after Demurrer in Law, it the Tenant makes Di. 
fault, Petit Cape thall be awarded. Thel. Dig. 239. Lib. 16. cap. 11, 
8..143, Cites FalchcS m 5 FVV 
9. In an Action of Debt upon a Bond in C. B. the Plaintiff declares, 
zuod cum the Defendant at London, &c. per quoddam ſuum Obligatoriii 
&c. omitting the Word Scriptum. The Deiendant prays Oyer ol the 
Bond, and it is entred in hæc Verba, and pleads in Bar, that the Plaintif 
had not ſpeciſied the Bond according to the A of Parliament, and the 
Plaintiff demurred. It was moved that this was a good Plea in Bar, tor 
it was a Temporary Bar. If this be no Plea in Bar, yet now by the 
Demurrer the Plaintiff has confeſſed, that he has nct ſpecified the Bond, 
and therefore the Court cannot give judgment tor him; for by the ex- 
preſs Words of the Act of Parliament the Debt is not recoverable. 
Trevor Ch. J. As to the Demurrer, though it does confeſs the Matter 
ot not Ipeciiyjogs yer that ſhall not hinder the Plainritt from having his 
| judgment ; tor Haut of a Specification like all other Matters, wt be 
\ taten Advantage of in a Regular Way and by proper Pleading. 2 Ld. 
| Raym. Rep. 1055, 1056. Mich. 3 Ann. B, R. Copley v. Delaunoy, 


- — — —— 


For more of Demurrer in General, See Amendment and Jeokalls, 
DDlcadings, Pliea and Demurrer, and ocher proper Titles. 


Dcodand 


(A) Deodand. 


. J Fa Nlan be driving a Cart, and the Cart falls and kills a Man, 
the Cart and Horſes are a Deodand. Hales's Hiſt. Pl. C. 420. 
cites 8 E. 2. Corone 388. 

2. And /o if a Cart runs over a Man and kills him, the Cart and 
Horles are forfeited. Ibid. cites 8 E. 2 Corone. 403. 3 E. 3. Corone 326. 
8 So if the Tuber that hangs a Bell falls and kills a Man, the Tim- 

er and Bell are both torteired, Hal-'s Hiit. PI. C. 420. 


FU 


W 1 J 


115 lt a Man be getting up a Cart by a Wheel to gather Plumbs, and _ = 
thar ne. ther the Cart nor Horſes ing che Man falls and ates, neither rhe : 4285 76 5 
FE Curt nor Horſes ere tort ite, but only the Wheel. Hale's Hitt, Pl. C. 5 % ye it 
8 422, Cites 8 E. 2. Corong, 409. | | 3 
. if a Ship by a 


Pall from which a Man is drow-ed it the Freſh w ater, ſhall be forfeited ; but not the Merchandize 
therein becauſe they hM ay contribute to his Death; and by the ſame Reaſon'i it is, that if a Man get- 
ting up the Shafts of Wegen fell o the G-cund and breaks his Neck, the Horles and Waggon only 
are forfeited and not the Iod ig; becauſe it no Way contributed to his Death; for which Cauſe, 

where Thing not in Moron can en Man's Death, that Part only, which is the immediate Cauſe, is for- 


telle. Zut ik he had been killed by a Bruiſe trom one of the Waggon Wheels, being in Motion, the 
D:. Loading allo weanld be forteited; becaue the W cight thereof made > the Hurt the greater. dee pl. 17. 
the TY 5 | | 
3 Ika Man falls 125 an Hay-rick whereby he dies it is ſaid (nota, 
I)... not adjudged) that it thall be {orteired. Hale 8. Hiſt. Pl. C. 422. Cites 
+ FE. $. Coron. 445. 
5 6. It Man be killed, the Property of 35 880 are in his Executors or 
4 Adminiſtrators, and ale not Deodand, per Belk. Br. Property, pl. 
11 42. Cites 8 R. 2. and Firzh. Indietment, 27. 
5 7. Ita Man &l/s another with my Weapon, the w eapon 1s forſeired as 
tf Deodar, d, and yer no Deiault in me, unleſs for not better keeping it 
80 from him. Br. Forteiture de terre, pl. 112. cites Doct. & Stud. Lib. 
for 2 cap. § 1. fol. 157. 
the 9. It my Horſe frikes a Man, and e I 2 . and after- 
ay wards the "Mai dies, the Horſe ſhall be forteited. Arg. PL C, 260. 
ka b. 19 75 4&5 Eliz. in Cafe of Hales v. Petit. Rs 
'# It a Man riding in a River is drown'd by the FViolence of the Stream, Cro TJ 483. 
985 or fem Flux of Water, the Horſe ſhall be no Deodand. Per Montague g 3. Ld. 
4 and Haughton, J. 2 Roll R. 23. Paſch. 16 Jac. B. R. The K. Chandoir' 
55 and Haughton, J. 2 Ro 23. Paſch. 1 Jac. e King Cite ſcems 
TY v. the Lord Cavendiſh. to be 8. C., 
| & S. P. held 
d. accordingly per tot. Cur, For the Water, and not the Horſe was the Cauſe of his Death. Per 

Cur. Poph. 136. Anon. ſeems to be 8 C. 

If the Horse carry his Rider further into the River than he <vanted, ſo that by the Depth or strength 

8, of the Stream he is drown'd, There the Horſe ſhall be a Deodand. Per Haughton I. 2 


Koll Rep. 23. Bur if the Horſe throw lim, and the Stream carried him to a Vill, and the || heel 
ct the Mill Filled him, the Horſe and the Wheel are both forfeited Cired by per 5 Ch. J. ro 
have been ſo adjudged. 1 Salk 220.— But then th's Throwing muſt not be by the Violence of the Wa- 
ter.” 1 Salk, 220, cites Cro. J. 483. Lord Chandois's Cale: — Hawk Pl. C. 66. cap 26. S. 6. 
taps, it ſeems clear, That when a Man riding over a River, is drowned. through the Violence of the 
Yream, the Horſe is not forfeited ; becauſe, 800 that, hut the Waters, cauſed his Death. 


4 Hale's Hiſt. Pl. Cr, 420. S. P. cites 8 E 2 Corone, 389. 


10. A Man was hang'd by a Bell- Rope | in the Church; The Queſtion sid 204. 


was, If the Bell mal! be forſeited? The Court was divided, Levy. 136. 5 C. the 
Trin. ourt div !- 


— NO — — — 1 
2 20 4 - — * 


— 
— 


— — — — — 
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Earth fell 297+ Ccites 12 K. 2. Fitzh. Forteiture, 20. 


and killed him; only that Parcel, and the Whole, was forfeited for a Deodand. Jenk. 64. pl. 21. 


Þrynn's in Aqua Dulci a Ship may become a Deodand, but in the Sea, or in 
| Records, 


3. Xunb by their Death in the Ship, becauſe on ſuch Waters, Ships and other 
Iz. dave Veſlels are ſubject ro ſuch Dangers upon the raging Waves, in reſpect 


Abr. of Cott. where, upon a Petition it was deſired *, That if it ſhould happen, that 
Rez 164. any Man or Boy ſhould be drowned by a Fall out of any Ship, Boat, or 
Numb. 106, 


Anſwer — Deodand, but being upon a treſh River, it thould be a Deodand, but 


. the like 1 


Same Points, 3 Inft. 58. and Cites the fame Peticions in the Parliament Rolls. 


tunes happening there, rather to them, than to the Ship, 


— 
— 
11... - ah. 


626 Deodand. os | 


; : — e — — — — SCC 2 I | 
ded the Bel Trin. 16 Car. 2. B. R. The King v. the Church- Wardens of Axminfer : 3 
bein x 5 | UP - - i 2 
but Proceſs was ſtay'd till the Court are further adviſed, and it was not mov'd again, and ſo Ro p 
of Axminſter enjoy'd their Bells Raym. 94. S P. and ſeems to be S. C. Adjornatur p. 


— 
NH I 


Holt Ch J. a bell cannot be a Deodand 6 Mod. 187 Trin. 3 Ann. B. R Obiter.— Hawk q om 
pl C. 66 cap. 26. S 5 fays, that it cannot according to the late Reſolutions, unleſs it was ſeverc = 
before the Accident happen'd. N | mY I Wh 
FP „ 

11. A Door or Gate which per Vim Venti Sc. kills a Man by being A Gi 

forced upon him, is not a Deodand. Arg Quod ſuit Conceſium gs al. 

Cur. Sid. 20%. Trin. 16 Car. 2. B. R. in Cale of the King y, Sal! 


Croiſe and Labbyn, alias Axminſter Pariſh's Caſe. 
12. It a Fack-Werght falls and kills a Man, nothing tis forfeited but ; ey 
the Weight, and not the Jack which moves it, becauſe Part of the Hoe 
Freehold.” Arg. Sid. 20) | q 
Ina gre 14, J art of a Load of Tynn with the Earth kill'd a Man, adjudg'q 
and ade Thar nothing ſhould be forteited but that Part which tell. Arg. Sid, 


on a Miner 


14. Sail of a Windmill killd a Man as it was turn'd with the Wing. 
Ag Sid. 207. cites it as held per Clench and Fenner, J. that the Sail 
fl not be Heodand, becauſe ic is Farcel ot He Frank-tenement, and 
ſhali go to the Heir and not to the Executor. Clench faid, that the 
Linger nigat be forteited, but Fenner denied it, becauſe it participates 
of the Nature of the Sail irfelf, So | 


„ Cott a alla, being an Arm of the Sea, no Deodand of the Ship or any 


1% E _ art oiit, though any Body be drowned our of ir, or otherwiſe come | 


Aoi age and to Wind and Tempett; and this Diverſity all our ancient Lawyers do 
* Prynn's agree in, and it does more eſpecially appear in the Parliament Rolls, 


1K 2. Veſtel, they ſhould be no Deodands; Whereapon the King, by great 


the fame Pe. Advice of his Judges and Counſel learned in the Laws, made anſwer, 
tition and The Ship, Boat, or Veſſel, being upon the Sea, thould be adjudged no 


And 1518 the King will ſhew Favour. There are abundance of other Petitions, 
FR Nan upon the like Occaſion, in Parliament. 2 Molloy 225. cap. 1. S. 13. 


Petition and Anſwer. Ibid. 537. 1 H. . Numb. | 35. the like Petition and Anfteer⸗ — 


Hawk Pl. C. 66. cap 26. S. 6. ſays it is agreed by all, that a Ship in Salt Water, whether in 
the open Sea, or within the Body of a County, from which a Man falls and is drowned, is not for- 
feited, becauſe Perſons are continually expoſed to ſo many Perils, that the Law imputes fuch Misfor- 


16. A Ship lying at Redriff, in the County of Kent, near the 
Shore, to be careen'd and made clean, ic happened that one of the Ship- 
wrights being at Work under her at low Water, the Veſſel (then lean- 
ing aſide,) fortuned to turn over the contrary Side, by means of which, 
the Shipwright was killed; Upon a Trial at Bar, where the Queſtion 
Was, Whether this Deodaud did belong to the Earl of Sali sbury, who was 
Lord of the Manor Hing contiguous to the Place where the Man was flain,. 

or to the Almoner, as a Matter not granted our of the Crown? In that 
_ Caſe it was refolv*d, That the Ship was a Deodand, and the Jury there- 

upon tound a Verdict tor Lord ot Salisbury, that the fame did belong 
to his Manor. 2 Molloy 225. cap. 1. S. 13. . 2 
| | 17. 4 


N 

1 

3 
3 


Lord of the Manor of Hampſtead. 


——— 


Deodand. | 737 


in. A Cart met a Waggon loaded upon the Road, and the Cart endea- Hawk, Pl. 
oyring to paſs by, the Waggon was driven upon a high Bank, and c 66, . 
,verturacd, and threw the Perſon that was in the Cart juit before the 3 2h 
\\ heels of the Waggon, and: % Waggon run over the Man and killed It is « Ge. 
km, In the home Circuit this was referred to Pollexten Ch. J. and neral Rule, 


«orc. and they gave their Opinions, that the Cart. Waggon that where 
Gregory, YS P 5 5 ggon, and Fab 


411 che Horſes are Deodands, becauſe they all moved ad mortem. 1 Thing 


Salk, 220. pl. 1. Cafe of the Lord of the Manor of Hampſtead. 


which is the 


| 1 8 . 7 ; | t _ Occaſion of 
\ Man's Death, is in Motion at the Time, not only that Part thereof which immediately wounds him, 


but all Things, which move together with it, and help to make the Wound more dangerous, are for- 
{ired allo; For the Rule is, that Omnia queque movent ad Mortem ſunt Deodanda. | 


18. It is ſaid in the Books, that if a Tree fall on the Branch of another Hale's Hiſt. 
7-ce, and both tall to the Ground, and the Branch kills a Man, the Pl. C. 40. 


Tree and the Branch are both forfeited. 1 Salk. 220. in Caſe of the +7 5 8 
| | Corone, 
398. 


| 19. Inquiſition before the Coroner ſuper viſum Corporis found, That Hawk. PI. 


the Wheel of a Forge moved to the Death of the deceaſed. And now it C. 66. cap. 


was moved to ſtay Procels tor ſeiz ing it as a Neodand, becauſe Parcel of . WEE 


_ 4 Freehold, as the Wheels of a Mill or Millitone, which were agreed by the Opi- 


to be Freehold, and ideo not capable of being a Deodand. And per nion of our 
Holt Ch. J. A Mill is a known Thing in Law, ard fo are the Parts nent Au- 


thereof; and therefore it the Owner ot a Mill takes out one of the Thing, 6d 


Mill-ſtones to pick or gravel it, and deviſes the Mill, while the Stone to the Free- 


is ſevered from it, yet it ſhall paſs as Part of the Mili; and a Bell can- hold, as a 
not be a Deodand. Er per omnes; Let Proceſs upon the Inquitition Wheel of a 
ay. 6 Mod. 187. Trin. 3 Anne B. R. The Queen v. Wheeler, pL 2 fn 
Ray. 6 Mod. 187. r e Queen Wee hanging in a 
N | | | | Steeple &c. 


might be Deodands, but by the later Reſolutions they cannot, unleſs they were ſevered before the 


Acc ide t happen'd.. 


20. If the Party wounded dies not of this Wound within a Year and 
a L. after he received it, there ſhall be nothing forfeited, tor the Law 
does does not look on ſuch a Wound as the Cauſe of a Man's Death, 
after which he lives fo long; Bur if the Party dies within that Time, 
A Portetture mall have Relation to the Wound given, and cannot be 
ane Alienation, or other Act whatſoever, in the mean Time. 
Hawk. Fl C09. 0.96 J Oo ooo odio?” 
21. Nothing can be forſeited as a Deodand, nor ſeiſed as ſuch, ill But where 
lp = N 5 o 5 : : 7 f | 2 8 g : | the Ollicer 
au by the Coroner's Inqueſt to have cauſed the Death of a Man; Bur ed! 

| „ 1 f 1 elzed it be- 
alter fuch Inquiſition the Sheriff is anſweravie for the Value of it, and fore the 
may lcoy the ſame on the Town where it tell, and therefore the 1nqueſ# Inquiſition 
ought 70 find the Value of it. Hawk. P. C. 67. cap. 26. S. 8. 5 and the In- 


Officerz becauſe of the Relation to the Death. Kelw. 68. b. Mich. 21 H. J. B 


For more of Deodand in General, See other Proper Titles. 


6% Departure 
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| 5 | | Ts uiſition 11 
Months after found the ſame, ſuch after- finding, was a good Juſtification in J. 100 againſt ths 
H "M- | | 


. 


Senn an —ů— — 
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Litt. Rep. 
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Departure. 


(A) Departure in Pleading. What 18. 


. A in pleading is ſaid to be when the ſecond Plea contain, 


Hide J. | : | 5 
* 9 5 Mater not purſuant to his former, and which fortifies not the ſay, 


pl. 5 Mich, and thereupon it is called Deceſſus, becauſe he departs from his former 


12 Car. 2, Plea; and therefore whenſoever the Rejoinder (taking one Example for 


C. B. all) contains Matter ſubſequent to the Matter of the Bar, and not fortifzing 
. be the ſame, this is regularly a Departure, becauſe it leaves the former 
ee, and goes to another Matter. Co. Litt. 304. a. 

Tenant S 1 | 1 5 | 304 
"pleads a - | 


Deſcent from bis Father, and gives a Colour, the Demandant intitles himſelf by a Feoffment from the | 


Tenant himſelf ; The Plaintiff cannot ſay, that that Feoffment was upen Condition, and to ſhew the Condi- 


tion broken, for that ſhould be a clear Departure from his Bar, becauſe it contains Matter ſubſequent, 
Co, Litt. 304 4. | | e VF 

But in an Aſſiſe, if the Tenant pleads in Bar that one J. S. was ſeiſed and infeoffed him &c. and the 
Plaintiff ſhewed that he himſelf was ſeiſed in Fee, until by F S. diſſeiſed, <vho tnfeoffed the Tenant, ani: 
re=entrec, the Defendant may plead a Releaſe of the Plaintiff to J. $. for this does fortify the Bar. 
C0. Litt. 3008. a, | | : | | 7 e e ; 


2. In Mortdanceſtor the Tenant pleaded Fine and Nonclaim in the Di. 
mandant, and he ſaid that he was within Age at the Time &c. and the 
Tenant pleaded another Fine and Nonclaim when the Demandant was f 
full Age, and was not received to it, the Reaſon ſeems ro be inaſmuch 
as it is a Departure. Br. Departure de ſon ple, pl. 17. cites 2 Aſſ. 6. 
Br. Repli- 3. Treſpaſs of Battery Anno 11 E. 3. the Defendant pleaded Rehuſe 
cation, pl. Anno 16, and to any Treſpaſs after Not Guilty, and the Plaintiff ſaid, 
52.cites that it was made by Dureſs, and this is a Non- Maintenance of-his Day, 
and therefore is a Departure from his Day, Per Opinionem, by which 
ito. Arg. he maintained his firſt Day, Br, Departure de ſon ple, pl. 28. cites 
Af but no 82 Af. 866. : op co pes yo oops de 1. 
Year] pl. | „ 


86. ſeems to bes. C. with this. = | | 
Br. Depar- 4. Treſpaſs by J. Citizen of M. againſt the Bailiffs of F. becauſe King H. 
ture de ſon 3. granted to thoſe of M. that they ſpould be quit of Toll throughout all 


| pics be 8  Kugland, and the Plaintiff came to F. and bought a Ton of Wine, and tht 


Defendant diſtrained him for 20s. The Defendant pleaded that King 
John had Cuſtom in F. ſcil. of every Ton of Wine ſold 8 d. which he grom- 
ed to thoſe of F. by Patent, rendering 2001. and the Plaintiff bought the 

Wine, and he levied of him 8 d. which is Cuſtom and not Toll, and allo 
King Fohu granted that this Grant ſhould nut be defeated by any Charter of | 
later Date, and the Plaintiff replied, that Campo/ition was made after upon 
Suit in B. R. between thoſe of M. and thoſe of G. 1cil. Southampton, where 
{t was agreed that thoſe of H. ſhould go quit againſt thoſe of & and thaſe of 
S. quit againſt them, aud ſhewed thereof Excmnplification confirmed Ly 22 
— ing 


* 


"414. 
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King, and demanded Judgment, and it was held there No Departure 
where he claims to be diſcharged of Toll, and the other Juſtifies by 
Charter, and the Plaintiff replies by Compolition ; Brooke ſays, Quod 
Miror | It ſeems to be ill Pleading ; for it ſeems that where the Defen- 
ant juſtifies for Cuſtom and nct for Toll, the Plaintiff ought to have main- 


— 


3 rained bis Writ. Br. Departure de fon ple, pl. 8. cites 39 E. 3. 13. 


5. Writ of Scire Facias upon a Fine, the Tenant ſaid, that thoſe, who 
were Parties to the Fine, had nothing at the Time &C. but one was ſeiſed, 
Cue Eſtate he has, and the Plaintiff replied, that F. N. had nothing at 


the Time of the Fine, and per Cur. he ſball maintain the Fine that the 
Parties were ſciſed, the Reaſon ſeems to be inaſmuch as otherwiſe ir 


| {x11 be a Departure. Br. Departure de fon ple, pl. 3 cites 40 E. 3. 3. 


6. In Scare Facias upon a Fine the Tenant ſaid, that thoſe who were 
Parties to the Fine had nothing at the Time &c. but one F. One Eſtate 
he has, and cemanded Judgment 11 Actio, and the Plaintif] jaid, that 
7 had nothing at the Time, &c. and this is no Replication-; tor he 


Jet to maintain the Fine that the Parties were ſeiſed &c. tor otherwiſe 


ic is a Departure. Br. Replication, pl. 9. cites 40 E. 3. 30. 


. Rijcons of Diſtreſs taken in a Houſe and two Tofts held of him. 


Belke ſaid, he took them in one Acre of Land, which is Hors de ſon Fee, 


Alſque hoe that he took them in the Honſe and Tofts. There the Plaintiff 
ought to maintain the Place in the Count, for other Matter will be a 
Departure. Br. Departure de ſon ple, pl. 32. cites 30 E. 3. 32. 

9. Replevin of taking the Fourth Day of May, the Defendant avowed in 
the ſame Place another Day for Damage feaſant in his ſeveral, the Plain- 
tiff ſard that it was his Common &c. and by this it ſhall be intended that 
it was taken the Day that the Defendant has avowed which is a De- 


pariure trom his Count, by which the Plaintiff maintained his Count; 
burt ir ſeems that in this Caſe the Detendant ought to have traverſed 


the Day in the Count. Br. Departure de fon ple, pl. 31. cires 43 E. 
9. In Aorwry in D. if the Plaintiff pleads Hors de ſin Fre and theDefen- 
daut jays that he took them in H. this is a Departure. Br. Departure de 
ſon ple, pl. 26. cites 8 H. 4. 16. 555 „ 

10. In Aſſiſe againft Baron and Feme, the Baron upon Adjournment made 


Default, and the Femme was received and pleaded Fine levied to M. P. and 


J. D. and tothe Heirs of W. Ole Eſtate R. TJ. had and the Land deſcend- 


ed from R. T. to the Tenant. and gave Colour. The Plaintiff ſaid, that 


J. D. was theredf ſeiſed in Fee and infecſſed him and he was ſeiſed and diſ- 


 Jeiked Ec. Abſque hoc, that R. Z. had the Eſtate of the ſaid N. P. and F. 


D. And the Tenant ſaid, that this F. D. is the fame F. D. named in 
the Fine, who had only for Term of Life by the Fine, judgment if he thall 


be received againſt the Fine, to ſay that he had Fee, Er non alloca- 


tur; becauſe the Plaintiff bad made Title and traverſed the Due Eſtate. 


therefore the Defendant cannot make Departure, or do any Thing but main- 


tain the Iſſue which he tendered and which the other has traverſed. Tor 


where the the Party pleads a Piea and traverſes the other, it is no Matter, 
if the Matter of the Plea be true or not; for he cannot ſay any Thing but 
maintain the Traverſe, Br. Departure de fon ple, pl. 4. cites 11 H. 
11. In Aſſiſe the Tenant pleaded Releaſe of the Plaintiff, bearing Date at 


E. the Elaintiſſ ſaid, that he at the Time &. was impriſoned at D to Which 


the Defendant ſaid, that after the Impriſoument the Plaintiff delivered to 
him the Releaſe at L. at large, and becauſe he had departed ſrom the 


br, Departure de fon ple, pl, 13. cites 1 H. 6, 3. 


A 


Place where the Deed bore Date, therefore the Aſſiſe was awarded. 


that he claim'd nothing but Admiſſion, Inſtitution and Induction as Ordi- 


Plaintiff rephed, that fuch a Day, Year and Place, he preſented to him his 
_ Clerk, and he refuſed, the Biſhop rejoined, thet ſuch a Day he preſented, 


this Day, he required him to preſent his Clark and he refuſed ; And by rhe 8 
Opinion of rhe Court this is a Departure; For firſt rhe Biſhop juſtified | 
the ſpecial Diſturbance the Day that the Plaintiff complains of, and then 


| Departure de fon ple. pl. 2. cites 33 H. 6. 14. 


nary, and demanded Fudgment if without ſpecial Defturbance &c. The 


and one F. N. preſented alſo, by which the Church became litigious, and f- 
ter the fix Months paſs'd he made Collation by Lapſe, Abſque hoc, that he fe- 
fuſ'd after this Day; and to this the Plaintiff ſaid, that ſuch a Day, after 


the Plaintiff alleges Diſturbance at another Day, which is a Departure. Pr. 


17. In 


540 Departure. 

S. P. and 12. A Man delivered an Acquittance the 8th Day of March and th, 17 
foyer other made Obligation bearing Date the iſt Day of March, and deliq , ſeiſed 
TON it the th Day of May, and he brought Debt upon the Oblig ati ere hin. 

and Brian 7 | 3 | | $ wn, and | 
in every the other pleaded Acquittance. The Plaintiti rep/ced, that after th, . Plat! 
Caſe wiere gitittance ſcil. the gth Day &c. the Obligation was Primo fbi deliturgp as H 
Ml a Man this is a Departure, for he ought to count that the Detendanr per Scrig. 217 
i 9235 _ tum ſuum &c. dated the firit Day of May, Er primo ei deliberat the fant 
by | of b gth Day of May concellic ſe teneri &c. Br. Departure de loa ple, f! Age 
1 deliberat 14. Cites 7 H. 6. 4. | | | SEE Cov! 
15 he ou hi to | 7 7 amen 
| frew it at firſt, Br Departure de ſon ple, pl. 20. cites 5 H. J. 27. {on | 
a 25 1 
0 13. Treſpaſs of Graſs ſpoiled, the Defendant ſaid W. was ſeiſed in Fus that 
1 and gave 10 f. N. in Tail, who had Iſſue D. and died, and after D. did. the 
bl and the De/endant entered as Daughter and Heir of D. and gave Culour 2910 
* by D. the Plaintiff ſaid, that F. was ſeiſed in Fee and infeoffed the Ten 
| Plaintff by whom he entered and was ſeiſed till the Treſpaſs, and the Plain. the 
1 tiff jaid, that F. was ſuſed and died ſeiſed, and D. entered and dic, and not 
j after the Defendant as Heir of D. entered and died, and after the Defendant the 
8 as Heir of D. entered and wae ſeiſed till by the Plaintiff onfted upon white a 
0 entered, And by the beit Opinion, this Rejoinder is a Departure; fe hel 
9 by the Bar the Gift in Tail is their Title, and by the Rejoinder the Dying (uſed 1 
: 7s their Title. Br. Departure de fon ple, pl. 5. cites 21 H. 6: 32. bel 
ö 14. Treſpaſs of a Cloſe broken and Graſs cut, the Defendant pleaded bis _ 

| Franktenement, the Plaintiff pleaded that to this he ſhall not be received; _ thi 

; for his Father whoſe Heir &c. infeoffed him with Warranty by the Deed, N 
5 Judgment if againſt the Deed ot his Anceſtor, which comprehends 38 
F Warranty, he thall be received. And the Defendant ſaid, that R. was all 
| ſeiſed ia Fee, aud infedfed his Father and him, and to the Heirs of the Son, 39 

9 and the Father infeoffed the Plaintiff, by which the Defeadant entered in 
. to the one Motety by Alienation to his Diſinheritance, and took the other P10 
1  Moety by Proteſtation. Newron ſaid, this is a Departure; for by the A 
i Bar that it is his Franktenement he intitles himſelf to the whole, and by & 
| the Rejoinder he intitles himſelf only to the Moiety, therefore a Departure, hr 
* by which the Detendant rejozned for the whols ſcil. the one Moiety for £ 
| the Alienation, as above, and the other for the Diſſeiſin to him &c, Br. . 
ql Veparttie de ſen Ke, pl. 6: cires-22 H. 6: %%% 8 a 
| 15. Debt upon an Obligation of 201. to pay Annually the Farm of B. at the 1 
Feaſt of Eaſter and St, Michael, the Plaintiff alledg'd Arrears at Eaſter, and ; # 

| the Defondant alleg d Tender to the Plainiiff at Eaſter and refuſal by the Plain- F 

| tiff, ro which the Plaintiff ſaid that he was Arrear at Mich. This is a , 
Departure, and by this they repleaded after Verdict, quod nota. Br. 1 

Departure de ſon ple. pl. 2. cites 22 H. 6. 57. . 0 

16. In Quare Impedit the Plaintiff counted of an Advowſon in Croſs b 

aud that he preſented, and after the Church voided and he preſented, and the 0 

Defendant diſturbed him, and the Biſhop, one of the Defendants, pleaded, 


* 


* 
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2 In Præcipe quod reddat the Tenant ſaid, that J. M was thereof 


riſed in Fee, and that it is deviſable &c. and devis'd the ſame Land to 


him in Fee and died, by which he entered and gave Colour &c. 'The 
Plaintiff ſaid, that F. N. was ſeiſed in Fee and died ſeiſed, and he enter'd 
as Heir, and that F. N. at the Trme of the Deviſe was within the Age of 
21 Nears et hoc &c. The Tenant ſaid, that the Cuftom is, that every In- 
fant of 15 Years may deviſe his Land there, and that F. N. was of the 
Are of 15 Tears at the Time of the Deviſe &c. and the Opinion of the 
Court was, that the Rejoinder is a Departure, by which the Defendant 
amended his Plea, and put all in the Bar, quod nota. Br. Departure de 
ſon ple. pl. 9. Lites 3) H. 6. 3. OY 

18. In Debt upon an Obligation the Defendant ſaid that it was indors'd, 


that if the Def endant and all the Tenants of F< of his Manor of D. tand to. 


the arburement of the Plaintiff of all Matters, that the Obligation fhall be 
void, and the Plaintiff did not make Award between the Defendant and the 


Tenants &c. And the Plaintiſſ ſaid, that he awarded ſuch a Day that 


the Defendant (pould pay to the Tenants 101. by ſuch a Day, which he bas 


ot paid, and atrer, to be ſure, he fhewed the Names of the Tenants, and 


the Defendant ſaid, that they were not Tenants at the time of the Obligation 
made &c. And the other demurr'd by which he ſaid, that every one of them 


held an Acre of Land by 1 d. at the Time &c. of the ſaid F. as of his Ma- 
- vor of B. and ſo they were Tenants, Priſt, and the others e contra, and the 


belt Opinion was that it is no Departure to ſay that they are not Te- 
nants, tor the Bar is, that no award was made &c. and the other ſaid, 


that they awarded that they ſhould pay 10 l. to the Tenants Scil. A. 
and B. and the other ſaid, that A. and B. were not Tenants which 
proves that no Award was between the Deiendant and the Tenants of ]. 
and {0 no Departure; Nota bene. Br. Departure de fon ple. pl. 15. cites 


og | FO ĩ 3 
19. Treſſaſs by a Feme of a Box of Evidences taken; the Defendant ſaid, 
that after the Tre;paſs the Plaintiff took to Baron B. who releaſed to him all 


Actions and Deianas, and thew'd the Deed as he ought, Judgment 


&c. The Plaintiff ſaid, that in the Releaſe all Actions which ſhe might 


have by the Tet amunt of ber firft Hasband, are excepted, and that the firſt 
Husband was P3ſſeſ\'d & and made her Executor &c. and died, and the 
Plaintiff was jeſfe(s*d till the Defendant took them and did the Treſpaſs, to 
which che De:/endant ſaid, that the firſ} Baron was ſeiſed of 20 Acres of 
Land in B. which the Charters concern d, in Fee and died ſeiſed, and they 
deſcended to the Defendant as Son and Heir to him, and the Defendant en- 


ter'd as Heir and took the Box and Charters before that the Plaintiff was 


 therccf poſſeſs'd, et hoe &. and this is a Departure per Cur ; for the Re- 

leaſe 1s his Bar, and the Deſcent and Seiſure of the Evidences is his Rejoin- 
der aud theretore a Departure; tor Per Jenny clearly, Rejoinder ought to 
be always a ſufficient anſwer to the Replication, and that ir be ſubſe- 


quent and in enforcement of his Bar, and not to be a new Matter; by 
which mne Detendant took the rejoinder for his Bar, quod nota. Br. 


[ TY 


Departure de ſon ple. pl. 16. cites 39. H. 6. 15. 


20. A Rejoinder ought to have theſe two Properties, that is to ſay, it Br, Depar- 
| | ture de ſon 


ple, pl 16. 
cites SC, 


ought to be (uffictent for Anſwer to the Replication, and ought to be ſubſe- 


quent and inforcing of his Bar, and not new Matter. Br. Replication, pl. 


26, cites 39 H. 6. 16. per Jenny. 


21. As in Treſpaſs the Detendant pleaded Releaſe, the Plaintiff replied, gr. Depar- 
that this Afion is excepted in the Releaſe ; for it was of a Box of Charters, ture de ſon 
the Deitndaar rejoined, that thoſe Charters concern'd four Acres of Land in 
B. of which his Father died ſeiſed in Fee, and he is Heir to him, and en- 
ted and took the Charters, and per Cur, this is an ill Rejoinder and De- 
pions, by which the Defendant pleaded the Rejoinder for his Bar. 

did. Fo | . 1 . 


. —__— 


6 22. Treſpaſs 


2 


Ple, pl Y 6, 
Cites 8. C. 


Co. itt. 


rem. 3 ä 


r _ 
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22. Treſpaſs u pon Anno 5 R. 2. the Delendant pleaded, that B. oz / ;- RE :/ 
E D 7 


304 4. 
S. P. & S. C. 
tired in 
Marg. 


_ the one dies or pleads a plea, and the other pleads another Plea and the 


and gave to C. and his Feme in Tail by Fine, and that the Land deſcenq. 13 Y 
O. as Heir in Tail to the Donces Scil Son of C. Son of C. Son to the Ds WP 
by which O. entered aud P was ſeiſed in Tail, and died protęſtando ſaſed 275 . 
P. entered as Daughter and Heir and had Iſſue the Defendant and died ind, == 
Defendant enter*d and gave Colour to thePlaintiff to which the Plaint r, \ 2 


plied and confeſs'd the Fine, and that the Land deſcended to C. Brel u 70. ut 


who enter d and gave in Tail to the Father and Mit her the I laiutiſt vi . he e 
ſeiſed and died ſeiſed, and the Plaintiff entered and was ſciſed till the . 18 1 
fendant did the Treſpaſs, and the Defendant rejoined, that after the Gi, Ma 
made by C. that C. re-emter'd and died ſeiſed, and the Land deſcended 3 3 
above, and ſo a Remitter, and by the beſt Opinion of the Court this js , tha 
Departure; For the Bar ſuppoſes O. Heir to the Donees immediate, ang Th 
the Rejoinder ſuppoſes C. Father of O. to be ſeiſed ſo that O. Was Heir Tn 
to C and not Heir immediate to the Donees, quod nota, by which ſeſe 
the Detendant waiv'd this pleading. Br. Departure de fon ple, pl. 2; the 
og oY CO LD eb: n and 
223. And per Danby J. if a Man pleads Feeffrnent in Aſſiſe in Bar, be Ref 
ſhall not ſay in the Rejoinder, that it was Leaſe and Releaſe ; tor that is a . 
Departure. Ibid. 1 8 Wa: 
24. And if Bar be made by dying ſeiſed without Heir as Ejcheat, and | 
the Rejoinder 1s by Attainder this is a Departure, per Choke J. Ibid. 700 
25. And in Aſliſe if the Tenant pleads Ferffraent of F. and the Plantiſ 7190 
ſays, that he leaſed to F. for Life who infecffed the Tenant by which he eu. ou 
tered for the Forfeiture, and the Tenant ſays, that after the Leaſe and betcr: iro! 
the beoffment F. the Plaintiff releaſed to O. and his Heirs, this is no De- de 
parture. Br. Departure, pL 23. cites 1 E. 4. 4. 55 : 
26. And it Recovery be pleaded in Afiſe, and the Hſtate of the Plaintiſ 75 
meſne &c. and the Plaintiff ſays, that he, againſt whom the Recovery paſs'd, Jet 
tur 


had nothing at the time of the Recovery, and the Tenant fays, that he was 
Pernor of the Profits, this is no Departure. Ibid. Se 
27. In Aſfiſe where the Entry or Ditleitin is ſuppoſes to be by two, and 


Plaintiff makes Title, he ſhall conclude that both entter'd upon him &c. e- 


that he was ſeiſes till by both diſſeiſed, and ſhall not ſay till by the one mat 
diſſeiſed; for this is a Departure from his Wrir, Br. Patents, pl. 101. em 
Sites 12 E. 4. 6. and. ; - Set engl Þ 95 
228. J. B. brought Writ of forcible Farry againft M. the Defendant ſaid, Re 
that A. was ſei ſed in Fee, One Eftate he has and gave Colour to the Plain- ter 
_ riff, and the Plarntiff ſaid, that after the Defendant had the Eflate of 4. 14 
W. B. Coon of the Plaintiff was ſeiſed in Fee whoſe Hair he is, and died 
ſeiſed, and the Land deſcended to him as Coin and Heir &c. and ſhew'd + 
How Kc. by which he enter d and was ſeiſed in Fee till by the Defendan! an; 
_ diſſeiſed, and the Defendant ſaid, that before that M. any thing had, the Ti 
ſaid A. was ſeiſed till by F. F. difſeiſed who infeoff *d one A. who infeoſf d ih 
the ſaid N. and that after A. died, and the Fee and the Right deſcended t mh 
this Defendant as to the Coin and Heir, and thew'd how; and after V. DD: 
B. died ſeiſed this ſame N.being within the Ave of 217tars, by which the Di- {af 
jeadant entered, aud demanded Judgment &c. And Per Littleton the 1¹ 
Rejoinder does not maintain the Bar, and then it is a Departure, for "WT 
in the Bar he ſaid, that A. had Poſſeſfron before the dying ſeiſed of M. B. ſei 
and by the Rejoinder he confeſſcs that hs had no Poſſe/fron before the Aying fu 
ſrifed rut only a Right and to a Departure, by which Catesby demurr'd in lor 
Law upon it &c, Br. Departure de tun ple. pl. 5. cites 15 E. 4. 33. cot 
29. In Treſpaſs | of Sheep taken} the Dejundant pleaded Sale in Market overt the 
by B. and gave Colour, and the Fl/aintif/ jaid, that he himſelf was poſſeſſed till be! 
the Defendant took and deliver d them to the ſaid B. coho ſold them f Me. 7 


tendanr, and the Defendant (aid, that the Plaintiff ſold them to B. aid 


Departure. 
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ein to the Defendant, and per Cur. this is a Departure; Hör by the 
Pr he 1s to bind the Plaintiff by the Sale by the Law, without conveying 
(1m the Plaintiff, and by the Rejoinder he conveys from the Plaintiſf by 
lac hů he omits the Sale in Market overt, Br. Departure de ſon ple. pl. 
24. C1tes 18 E. 4. 24. 75 | | | | 

20. And in Treſpaſs, it the Defendant pleads Feof/ment of B. and gives Co- 
ar &c. and the Plaintiff ſays, that he was ſeiſed till by B. diſſeiſed, and 
Ls entered, and the Defendant Jays, that the Plaintiff releaſed to him, this 
is no Departure per Brian and Collow ; tor it is purſuant to the firſt 
Matter. Ibid. 


31. Entry ſur Diſſeiſiu ggainſt the Baron and Feme, the Baron ſaid, 
that E was ſeiſed, and leaſed to him for Life of E. and gave Colour &c. 


The Demandant ſaid, that before that the ſaid C. any Thing had, the 


Jinant was ſeiſed and infeoſſed A. who infeoffed the Demandant, who was. 
ſciſed till oy the Tenant diſſeijed, aud after the Tenant inferffed & who leaſel to 


tle Defendant as in the Bar; the 7 enant faid, that H. leaſed to him at Will, 
and after the Tenant inſcoffed A, who infeoffed the Demandant as in the 
Replication, and after the Tenant entered upon the Demandant, upon whom 
V. entered, and aſter leaſed to the Tenant for Life, as in the Bar, and it 
was adjudged a good Rejoinder and no Departure trom the Bar. Br. 


Departure de fon ple, pl. 25. cites 18 E. 4. 26. 


32. Treſpaſs of Aſaulr and Battery, 1 Fuly Anno 1 E. 5. the Defendant 


juſtified by the Aſſault of the Plaintiff himſelf at another Day, Abſque hoc, 
that he was Guilty before, or after this Day, the Plaintiff ſaid, that De 


ſi Tort Demeſue &c. this is an ill Replication; tor by this he departs 


trom his firſt Day and therefore ought 7o ſay that Guilty modo & Forma. 


&c, Br. Replication, pl. 67.. cites 2 R. 3. 11. 
33, It one zntitles himfelt to Land by Feoffment of F. S. and Defendant 


ads that beſore the Feoſſineut F. S. was attaint, now it the Plaentiff 
Lets an Add of Parliament annulling the Attainder ; this is no Depar- 


ture; for the Matter of the Title is not changed, but remains as it was 


ar firit, viz. by the Feofiment; per Popham Ch. J. Yelv. 14. cites 3 H. 
J Sellenger's ae | 85 Go 


are hend to a preciſe Form, and in which they are nit as in Formedon, if the Demandint in 
by a Gizt, and the Tenant pleads Ne dona Pas, the Demandant may reply and inforce the Count and 
maintain it by a Recovery in Value, & ſic dedit, according to 3 H. J. 5 and this is no Departure, be- 


But Gawdy 
J. Contra 
and took 

a Diverſity 
between 
Actions in 


which *he 


Plaintifts 
titles himſelf . 


cine the Plaintiff in Formedon is bound to a preciſe Manner ard Form of counting; But in Action 
upon the Caſe it is otherwiſe ; for as his Caſe is, ſo the Plaintiff muſt declare, and conſequently in 


1 


is Caſe the Plaintiff hould have declared upon the Letters Pate'ts, and have ſhewn rhe Statute of 
Retumption and the Statute of 4 H. 7. of Reviver in his Declaration; for now he inforces the Mat- 


'er of tits Declaration by a St ture which is another and a new Thing; uod Curia negavit. Velv. 


% & 15. in Caſe of Wood v. Haukſhead. | > 


34. ®Ouare impedit againſt the Biſhep of E. who ſaid that he is Ordinary Br. Re- 


_ end that be claimed nothing but Admiſſion and Inſtitution as Ordinary 


ſr irment, ij without ſpecial Diſturbance Action &c. the Plaintiff ſaid, 
hee was ſeiſed of the Advowſon, and preſented his Clerk, who was ad- 


del, and now the Church voided by his Death, by which he, the 2oth 


11:3 of May, preſented his Clerk to the Defendant as Ordinary, and he re- 


ble bam within Six Months at B. in the County of N. and ſo He diſturbed 


i, tO which the Biſhop ſaid ſaid that the 13th Day of May aforeſaid, 
. preſented to kim Y. his Clerk as Patron, aed after the Flaintiff pre- 


Jeated as in the Bar by which the Church became litigious, and demanded 


fudenient, and the Plaintiffdemurred, and by ſome this is a Departure; 
lor by the firtt Plea the Plaintiff might have had Writ to the bilhop, 


ſponder pl. 
34 cites S. C, 


contrary upon the Rejoinder of the Biſhop, therefore a Departure, and 


me orhers e contra, therefore Quzre. For the one Plea and the other 


belong to the Ordinary, Br. Departure de ſon ple, pl. 19. cites 5 H. 
J. 19. N | | : 


544 Departure. 


Fitzh De- 35. Treſpaſs of Goods taken at L. the Defendant ſaid, that F. 13 
2 + "op PpIſefſed Ur de F roprio, and bailed them to the Plaintiff and after gave they; 
"©" rhe Defendant, by which he took them, Fudgment, &c. The Plammift (rid 
that he himſelf was poſſeſſed till J. S. rock them cut of his Poſſeſſon an 405 

tlem to the Defendant and the Plainiiff took them aſter the Gift and N 

pPefſed till the Defendant tio them, and rhe Defendant rejoined tha; tj, 

Plaintiff himſelf after th taking of F. S. gave the Goods to 1. F. why gade 

20 the Defendant, as in the bar, And it was held that the Replication 

is good, and the Owncr ;nay retake the Goods, notwithſtanding the 

Gift of the Treſpaſſor, ald may retake them, or have Replevin, and 

per Vaviſor and Brian th:s is a good Regornder, and neither a Departure 

or Repugnant, fu it Hands with the Bar and inforces the Bar, Br 
Departure de ſon ple. pl 21. cites 6 H. 7. 8.- | 


| ; es | 5 5 Vin 0 
i Fronts 36. 1 Formdeir, te Tenant ſaid, that Ne dona pas, the Demandant che J 
wee 7 ſaid that aber duns was given, and this Land was recovered in Valle came 

and jo Don: Bi. Departure de ſon ple, pl. 22. cites ) H. J. 2. 2141 


ul . 


Br. General 3. And e e in Cui in Vita, 10: Vi dimiſit &c. the Tenant ſaid, 

ee FED that Ny, mißt, and the Derauclaut ſaid, that he ſuffered a Recovery, 

e d foi: wiſe, and no Departure; for there is no other Form of Wrir 
| &c. Ibid. | 5 5 

38. In Aſiiſe the 711247 pleaded Feoffment of J. S. and gave Colour, the 

Plaintiff ſaid, than :he Time of the Feoffment he was withia Age aud en- 


tered at full Age ad infeoffed the Plaintiff &c. the Plaintiff /a:d that the eee 
Cuſtom of the ſame Vill is, that every one of the Age of Fifteen Nears may |} 5560 
make Feoffment, the Plaintiff ſaid, that this is a Departure, Newport he I. 
ſaid No, and put a Difference between the Caſe 37 H. 6. Fol. 5. and this Rent 
Cale; tor there the Tenant pleaded Deviſe Bar, which is a Cuſtom at the had. 
Common Law, and alter in his Rejoinder he alleged ſpecial Cuſtom in the | chis 


ſame Vill only, and therefore becauſe his Bar was of a Cuſtom and he did 
not ſhew the whole Cuſtom in his Bar, therefore this is a Departure, but 
here the Bar is a Feeffment, which the Plaintiff voided by Nonage, there- 
fore the Defendant came Time enough to allege the Cuſtom and in Tnforcement 
of the Bar, and Rede and Tremaile J. affirmed the Difference which mn 
Newport put, Quod Nota. and Ouære. Br. Departure de ſon ple, 43. 
pl. 10, cites , , -. 43 hic 
39 Office was found for the King, and that the Tenant of the King a Fen 
made Feoffment to his Uje, and died ſeiſed of the Uſe &c. and F.S. cane rants 
and traverſed the Office, inaſmuch as the Feoffinent was to another Uſe and "= je 
that Recovery was had to this ſecond Uſe, and traverſed the dying ſeiſedin Ml 
Te and the King's Atiorney replied, that the Recovery was by Covin, ad nl the L 


per Rede J. this is a clear Departure, tor as a common Perſon ought to Ive ; 
warrant his Count by Pleading and alſo his Bar, ſo the King, when he Ml Trin. 

is intitled to the Office which is traverſed, ought to inforce himſelf is 44. 

the ſame Office by his Replication, and maintain the ſame Title in fed L 

the Office, and not to make a New Title by Matter in Fact, or other- Ml Cath 

wiſe; tor this was never found by Matter of Record, and alſo it is clara 

a new Title which is not found in the Office or in any other Office, Quod For 

non negatur. Br. Departure de fon ple, pl. 11. cites 21 H. 7. 18. I Led. 
Br. Plead- 40. In Avowry, if the Plaintiff” counts that his Father was ſeiſed aus C. B 


45. 
to th 
Per fi 


ings, pl. 46. leaſed rendering Rent, or granted a Rent Charge, and the Defendant avous 
cites. S. C. he Defendant indebted, or the Plaintiff” in Replevin ſays, that the Leſſor 


ms or Grantor at the Time of the Demiſe, or at the Time of the Giſt had no— 


nne thing in the Land, the other Party cannot ſay that at the Time &c. J. and Þ teac 
maintaia . Were ſeiſed in Tee to his Uſe, and ſo ſeifed he leaſed or granted; for all 


the Mutiny this ought to be thewa in the Count or Avoiwrv, Per Rede Ch. J. and 
y Repli- | $9905 


10 th; 
8a | 
ſhe wW 
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Argtute- Law. 


ie Leſſee & c. the Detendant rejoined, that the ſaid J. F. reſerved a 


b. pl. 40. Mich. 1 M. Anon. 


in Tail. 


—— — —u— —— — —— ** cM 


Departure. TE 
Kingſmill J. and FFC 
Br. Peparture de fon ple, pl. 12. cites 21 H. J. 25. 


| | 5 | If 
§ C. cited per Cur. Pl. C. 105. b. Mich, 2 Mar. in Caſe of Fulmerſtone v Steward, | 
A Departure; becauſe by the Avowry it ſhall be intended that the Father was cite ip Fee, aid 
that the Grant was good by the Common Law, whereas now by the Kejoinder the I t dint 
goes not maintain it, but would enable himſelf by the Statute of Uſes, and fo would aid timiclt oy the 
Litt. Rep. 215. cites S, C. | | 


1. Forfeiture of Marriage; the Plaintiff counted that the Father of 
the Defendant held of him in Chtvalry and died in his Homage, and the 
Defendant ſaid that his Father made Feoffment, Abſque hee that he died in 
Jig Homage, and the Plaintiff ſaid that this Beoffiient was ty the Uſe of 
bin and his Heirs, and fo the Heir in Ward by the Statute 4 H. v. and 


/ 


the Defendant ſaid, that this Feoffment was to the Ce of his Feine tiil ſhe 


Sb» 2 


came to Twenty-one Tears, and after to the Uſe of the Hei in Tail and Re- 


mainder over &c. the Remainder over in Þee to his Rig Heirs, And per 


Firzherbert and Willoughby clearly this Rejornder is a Departure; for 


he might have pleaded this Matter at fi and did not, Quod Nota. Br. 
Departure de ſon ple, pl. 1. cites 27 H. 9. 3. FFF 

42. In Replevin, the Avowant ſer forth, that long before the taking Nelſ Abr 
one J. 8. was ſeiſed of the Lands in Kee, and made a Leaſe to the 637, pl. T. 


Avewant for Thirty Tears, and avowed Damage Feaſant ; the Plaintiff cites 
replied, that the ſaid F. S. was only Tenant in Tail &c. and con- S. C. and 


weed the Deſcent to himſelf as Heir in Tail, and that he entered upon NG 


f e brake Ver this Plea 
Rent on the ſaid Leaſe, which Rent the Plaintiff, as Son and Heir, he juſtified 


had accepted after the Death of his Father, judgment &c, And under a 


by Tenant 
in Fee, - 

— 5 5 . : | | Aid in his 
Rejoinder, he ſets forth the Acceptance of the Rent reſerved upon a Leaſe mide by the Tenant 


this was held a Departure, The Reporter adds, Quere bene. D. 95. Leaſe made 


43. Leaſe for Tears by Indenture without Tinpeachment of Waſt, in 
which the Defendant covenanted that at every Fell of Wood he would make 
a Fence to ſave the Spring, and gave Bond for Performance of Cove- 
rants; in Debt brought on e Bond, the Defendant pleaded, that he had 
it felled any Wood &c. the Plaintiffreplied, and ſet forth, that he had 
jeited trwo Acres of Weed, but had not made any Fence to ſave the Spring; 


che Petendant rejoined, that he had made a Fence &c. and fo to Iſ- 


luce; This vas held a Jeofail and a Departure. * 253. b. pl. TS 
Trig, 8 Eliz. Anon. BY 1 | A 1 . ; 


44. In Treſpaſs for chaſing his Beaſts in Berkſhire, Defendant juſti- 
fed Damage Feaſant 3 the Plaintiff replied, that afterwards he drove the 
Cattle into Oxfordſhire and ſold them, Defendant demurred, and the De- 


claration was in Berkſhire, yet the Sale made him Tort-Feaſor ab Initio. 
For where the Replication maintains the Title and only removes the Im- 
£:9rzent, it is good. Arg. Litt. Rep. 215. cites Mich. 23 & 24 Eliz. 
C. B. Rot. 2297. Pledall v. Clark. . 

45. Debt upon a Bond for Performance of an Award, which was to pay so where 
0 the Plaintiff 101. and to do divers other Things. The Detendant pleaded che Rejoin- 
Performance, and fhewed How. The Plainuff rephed, and alligned the 4 was, that 
Breach in Nou-payment of the 10 l. The Detendant rejoined, that he tendred it ” 2 ry 
to the Plaintiff, and he refuſed it. It was the Opinion of Dyer, that this to N 
Sa Departure; For in the Bar the Defendant pleads e bee and other Thing 


licw'd How ; and now in the Rejoinder, he pleads a Tender and Re- (which was 
| F „ 


—  — —  — — —— — ____@. c 
t * 


Departure. 


—— — ——— — — —— — - — — 
_— 
— =y . 


a ä A 3 , | A o 0 o 

0 . tufal, which is not a Performance, though it is not any Breach, of the 
adjudged a TI 3 . ieh. 20 Eliz. C. B. f 3 
en ee Award. 4 Le. 59. pl. 167 Mic 29 2. C. B. Clinton v. Bridves, 
For the pleading Performance is the ſame Thing as pleacirg Payment &c. and then when he rejoin: 
that he is realy to pay &c. he by this relinquiſhes his firſt Plea, and Judgment for the Plaintiff 1 
10 pl. 6. Mich. 12 Car, 2. C. B. Butcher v. Whiting. . 


— 


46. Treſpaſs for entring into his Houſe, and breaking his Cloſe. the De. 
tendant pleaded, that it was his Freehold ; the Plaintiff replied, that thy 
Place and Cloſe in which the 'Treſpaſs was ſuppoſed to be done, % A 
Meſſuagium and ſo made a Title to the Meſſuage, Upon Not Guilty i 
was found for the Plaintiff, but becauſe he made Title in his Replica. 
tion to the Meſſuage only, and did not maintain his Declaration, which 
was lor the Meſſuage and Cloſe, Judgment was, Quod nil capiat per 
Billam. But the Reporter ſays, Quære, if it amounts not to a Diſconti. 
nuance of the Cloſe only, and ſo heip'd, by Verdict. Goldsb. 159, pl. 

89. Hill. 43 Eliz. Anon. 5 5 
S. C. cited 47. In Caſe for taking Toll of the Plaintiff for Paſſage over the Brides 
Arg. Lit. of V,. ſpewing a Title by Letters Patents 20 H. 6. to All Souls Collere in 
as adjudged Oxtord for them their Tenants and Farmers to be quit of Till, ſetting 
vo Depar- forth, that he was Farmer to the College &c, the Detendanr pleaded in 
ture; For if Bar the Statute 28 H. 6 of Reſnmption of all Liberties Ec. pranted by 
he pleads the ½½ ; the Plaintiff in his Replication ſet forth the Statute 4 H. J. H which 


Reſumpti 3 | | / 
| 75 * Re. the Letters Patents granted by H 6, to the College were made good, Non. 


vivor, if Olſtante the Statute 28 H. 6. &c. and upon Demurrer it was objected, f 


chere were that this Replication was a Departure from the Declaration, but ad- 
= r judged, that it is not; tor there is not any new Matter contained in the 
ns ll. Replication different from what was in the Declaration, tor the 


S. C. cited Plaintiff's Title ſtill remains upon the Letters Patents, and relies up- 


Cro. C. in on it; and the Title ſhewn in the Declaration and Replication, is al! 
the Caſe of 
„ Bü v: 1 | 
the College Wood V. Haukshead. | 
of Phyſici. ES, 


ans, as ſhewn to the Court, but mentions it as Mich, 42 & 43 Eliz. Rot. $04, by the Name of Wood- 
head's Caſe, and that it was held to be no Departure, but, as it were, a Confeſhon and Avoiding — 
Jo. 261. 263 The College of Phyſicians v. Butler. S. C. & 8. P. refolv'd accordingly, 


43. If a Man pleads Performance F Covenaars, and the Plaintiff rep/res, 
ihas he did not ſuch an Att according to the Covenant, the Detendant 
ſays, that he offered to do it, and the Plaintiff refuſed it, this is a Depar- 


ture, becauſe the Matter is nor purſuant ; for it is one Thing to do a 


88 Thing, and another to offer to it, and the other refuſed to do it; there- 
fore that ſhould have been pleaded in the former Plea, Co. Litt. 
Covenant p- f 


ture of Ap- 
prenticeſhip, 
dant pleaded Cuſtom, but ſhould have pleaded it firſt, Co. Litt. 304. a. 


Infancy, the 


Plaintiff veplied, that by the Cuſtom of London, Infants after the Age of 14, might bind themſelves 5 | 1 
prentices ; and upon Demurrer, Foſter Ch. J. and Windham J. held, that this was not 4 Dann © 
but Twiſden and Mallet J. contra, and held, that what is pleaded generally, as at Common ws I 


3 } 16 
cannot be maintain'd by Cuſtom, but it is a Departure. Lev. $1. Mich. 14 Car. 2. B. K. 4 oh 
v. Wallis, or, Bold v. Warren, —Sid 142. pl. 19, Bold v. Wallis. 8 C. and the Lon Y - 
divided in thetr Opinion, and therefore adviſed a Diſcontinuance, and the Plaintiff to declare, +» 


Novo upon the Cuſtom. -——Raym. 60. Mould v. Wallis, S. C. adjornaur.—.— Keb, Ch 
76. 8. C. adjornatur Ibid. 469. pl. 78. S. C. adjornatur. Ibid. 512. pl. 45 8 6005. | 


Court gave Leave to diſcontinue, and begin De Novo, and count on the CO IN 5 ſaid, it | 
at, and that Þy 
the 


122. pl. 143. Hill. 29 Eliz. Wray Ch. J. was of Opinion, that it was no Departur 
11.0416 be frivolous to ſhew the Whole in his Declaration, viz, That he was an Infant, al 


one, Viz, the Letters Patents. Yelv, 13. Mich. 44 & 45 Eliz. B. R. | 


When a Man in his former Plea pleads an Eftate made Hy, 
on an luden Common Law, in the ſecond Plea regularly he hall not make it good %% 
Act of Parliament” So when in his former Plea he intitles himſelſ gt. 
the Deften- rally by the Common Law, in his ſecond Plea he ſhall not enable himfelt hy ö 


370. pl. 


— 


the C 
()p1n! 
F. 
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and 
ther 
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Cuſtom he might make a Covenant which ſhould bind him; But the Reporter ſays, Quære of th 5 


1 3 for that many doubt of it. | | 
. he Rule was agreed, that upon a Declaration grounded upon a Fact at Common Law, one cannot 
= ainzain it by Replication of a Cuſtom or Statute ; As in Covent upon an Indenture of Apprenticeſhip, 
ne, 3 Defendant pleads Infancy &c. the Plainiff cannot matatain his Declaration, by ſaying, that there 
Id ea Cuſtom that Infants may bind themſelves Apprentices &c. 2 Ld. Raym. Rep $63. Paſch, 2 
Ann. 5. | | | - 
e- Fo. In Treſpaſs for cha/rng his Beaſts, 14 May, 1 Jac. the Defendant y,, 94 
e juſtified as for Eftray, and that 16 May, 1 Fac. he deliver'd them. The Bigſhaw v. 
i PlainciiF replied, that 15 May he labolir d and worked them. The Defe::- Ged. S. 
* gant demurr'd. This was held no Departure, but the Working inain— = 75 held, 
4 11ind the Treſpaſs done the 14th, and made him a Treſpaſſor ab Initio. 
- Arg. Litt. Rep. 215. cites Hill. 4 Jac. Bagſhaw v. Gower. oo T. 147 
h | | | | . C. 8 
1. __—5$. C. cited Ld. Raym Rep. 76. Paſch. 8 W. 3. C. B. by Powell jun. ]. that it fortifieg 
J. the Declaration. | e | 
K 51. Debt upon Bond for Mon- performance of an Award; the Defen- 
1 dan pleaded, that the Award was, that he ſhould releaſe all Suits to the 
2 Haintiff, which he had done; the Plaintiff replied, that it was true 
Po ſuch an Award was made, but That the Arbitrators did farther award, 
by thac the Defendant frould pay unto the Plaintiff 151. at ſuch a Time and 
3 Place, ab/que hoc, that they nad made ſuch an Award only, as the De- 
* fend ant had alledged ; the Detendant reſoius, that true it is, that hey did 
0 award, that he ſhould pay the Plaintiff ſuch a Sum; but they ard farther 
9 ward, that the Plaintiff ſoould releaſe to the Defendant all Actions &c. 
5 which he had not done; and upon Demurrer, the Court ſeem'd clear of 
0 Opinion, that the Rejoinder of the Defendant is a plain Departure; 
b. For that he might (and ſo ought) to have ſhew'd all this at the firſt. 
1 2 Bulft, 38, 39. Mich. 10 Jac. Linſey v. Aſton. : 
* 52 On Treſpaſs for an Aſſault, Battery and impriſoning the Plain- 
tit on the laſi Day of October, 6 Car. at W. the Defendant ½ðdzed, 
fir that 13 Aug. 6 Car. a Supplicavit iſſued out of Chancery, and by a 
d- Warrant from the Sheriff, he, on the 21ſt Day of September, arreſted the 
— Plaintiff, and detained him two Days, and then delivered him to the She- 
riff &c. the Plaintiff replied, and confeſs'd the Writ, Warrant and Ar- 
3 7e 21 Sept. aud Impriſoument for two Days, and then ſets forth, that 
S, g ler ard he gave Bail to the Sheriff, and was diſcharged ; and that the De- 
t lat poftea vis. Pred” 1 Die Off. 6 Car. aſſaulted and impriſoned him 
'- i of iis own Wrong; and upon Demurrer, all the Court conceived, that 
a the Replication was not good, by its varying irom the Day in his 
3 Leclaration, and is a Departure therefrom. Cro. C. 228. pl. 6. Mich. 
. 7 Car. B. R. Tyler v. Wall. HHHÜ P 5 
53. In Replevin the Defendant avow'd the taking in O. for a Rent 
he | ; Carge granted out of the Manor of F. which extended into S. and O. 
2M > ij{Þ<?lainciff replied, that ſhe recovered in Dower, and had a third Part 
an 7 &. a/igned in S. and ſo was ſeiſed as Tenant in Dower, till the Defen- 
5 12at diſtrained her Beaſts in a Place called the Warren in S. Upon 
Ueauurrer the Court held, that this was a Departure; and agreed, that 
» MW _  cvery Replication there ought to be a Vill, and a Lieu Conus, and 
©. and that here the Warren is the Lieu Conus, and S. is the Vill, and 
1 therefore cannot be in O. where the Avowry is made, becauſe one Vill 
re cannot be in another Vill, nor one Lieu Conus in another Lieu Conus, 
): and here O. ſhall be intended a Vill; then in this Replication S. mult 
bea Vill, or no Vill, if it be nor a Vill, the Replication is not good, 
5. becauſe a Vill is wanting; and it it is a Vill it cannot be in O. becauſe 
it one Vill cannot be in another; and judgment for the Defendant. Sid. 
2 MY 9. pl. 5. Mich. 12 Car, 2. C. B. Weſton v. Carter. 


45. If 


Raym, 86. ary, Alter Verdict it was moved in Arreit of Judgment, that the De- 
. Arg: 10. 
Tays, Raym For he might declare of Afiumplit at any Time. But when the Defen- 


8.C. of Ld. Ch. J. Kelyng's, then in his Hand, and is according to what is cited Keb. 999, —— 


rial. Lev, 111. Hill. 15 Car. 2. C. B. cites it in the Cafe of Lee v. Rogers as adjudg'd, as he 
heard, in the Caſe of Bremion v. Evelin. | | 


-inſifted that 


Cannot re- 


* * 


* 
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| = | VVV 
Sid. 142. pl. 54. If one pleads d Statute, and the ocher replies, that it is re- pealiſ 
1 but the Peiendant may re-join, that it is revived by another Statute. Apreea 
3 de, per Cur, Lev. $1, Mich. 14 Car. 2. B. R. in Caſe of Mole y, Wall 
Ravi or, Bold v. Warren. 65 


SC. but 
S. P. does not appear. 


Keb. 469. pl. 78. S. C. & S. P by Tu iſden. 


Keb 65 55. If Defendant pleads a Statute, and the Plaintiff replies, thy; , 
pl. Ss. was to continue to ſuch a Time only, wv1ch ts expir'd, the Deſendant may 
SC. &  re-join, that the firſt Statute was afterwards made perpetual ; becauſe it ts 
S. P. mentl- no more than tortitying the firſt Matter; Agreed per Cur, L 
on'd as by : | „ V Vai; . 
Twiſden Mich. 14 Car. 2. B. R. in Cale of Mole v. Wallis, or, Bold y 

a 5 | | * 
that in ſuch Warren. 

Caſe it is a 

Departure. 


Raym. 222 56. In Covenant &c. the Leſſee pleaded Performance generally ; the 


8 15 ad- Plaintiff replied, and affroned a Breach in Non papment of Rent; the Do. 
sd * fendant re-joined, that ihe Flainteſf had oufted him, and held him ollt Os. 


e upon ſeveral Argumeats the Court held, that this is a Departure. . 
cauſe the Rejoinder is not in Afirmance of the Plea but the Deſenuant 
ought to have pieaded v his Special Matter ot firſt. Sid. 77. pl. 10. Paich, 

| 14 Car. 2. . R. Granger V. Henberow. 

Keb 560. Fi. Aſſumßſit upon a Promiſe 1 May, 3 Car. I. for Money lent, De- 

58 os fendaut pleads, that the Writ was fit brought 4 Feb. 14 Car. 2. and 

Rayres. that ne did nor promiie within fx Years before the ſaid qth of Febry- 


SV; 


claration is a Departure from the Count. Bur adjudg'd, that it was 


not a Departure, tor the Time put in the Declaration was not material, 
Mod. 251. b | 


80 is not dant made the Time material by his Plea, che Plaintiff may by his Re- 


3 re- plication anſwer to this Plea, to maintain his Action for the Time, which 
ported, as 


appear'd b i | = 
"FG. "Re. Mich. 15 Car: 2. B. R. Lee v. Rogers. 


port of the | 


Ir is no Departure, for it is only an Anſwer for the Time to the Plea, which before was not mate- 


S. C. of Lee v. Rogers was cited per Parker Ch. J. in delivering the Opinion of the Court, and 
Judgment accordivgly, but he cited it by the Name of Lee v. Raynes; And he ſaid, that in the old 
Books indeed, this would have been a Departure, and cited 22 Aſſ. 86, and that unleſs that what, 
ſtrictly ſpeaking, is a Departure, be ſome Times allowed, unleſs the Plaintiff (where the Defendant by 
his Juſtification, makes the Time or Place material) may follow the Defendant's Plea, though it leads 
him to another Time or Place, all that Doctrine, That in tranſitory Actions where Time and Place 
are not material the Plaintiff may declare at any Time or Place, muſt fall to the Ground. Hill. 3 
Geo. I. B. R. 10 Mod. 349. Cole v. Hawkins. | | 88 


Raym, 94. 38. In Debt on 4 Bond condition'd to perform an Award, the Defen- 
danrt pleaded Nullum fecerunt Arbitrium. "The Plaintiff replied and fpeuw's 
it was a 4% Award. The Defendant rejoin'd, that there were other Things ſib- 


S. C, it was 


Departure, mitted, and ſo no Award. Adjudg'd on Demurrer, that this is a De— 


becauſe the parture; For the Defendant ought to have pleaded this Special Matter 


Detencant in his Plea at firſt. Sid. 180. pl. 16. Hill. 15 & 16 Car. 2. B. R. 


in on, eee 


Cernine an | 
45 


Award, when he has pleaded before, that there was no Award, and for the Departure Judgment Was 


given for the Plaintift. Keb. 67/8. pl. 72. S. C. adjudg'd for the Plaintiff —— Lev. 127. 
8 and per Cur, Nul Award is no Award it all; and held this a Departure, and Judgment for 
rhe Plainnft.—-— Ibid. the Reporter adds, tliat Judgment was given in a like Calc, Mich. 14 
Car. 2. B. R. Horſe v. Launder. | | | - 


59. In 


before was not material, and the Plaintiff had Judgment. Lev. 110. 


59. 
LJ. #11 
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eintiſſ paid it De injuria ſua peopria, Whereupon it was demurred, 


Richards v. Hodges, pl. 52 


Departure. 549 
0. In Aſluinpiſit for $000 Royals, the Delendant pleaded the Statute of Lev 143. 
1:.14085; tlie Pluintift replied, and tendered an Iſſue as to Parcel, and 2 85 
„ the Reſidue, he ſaid, the Defendant was indebted to him at Teneriffe 8 _, 
1 ihe Canary lands, in N arda de Cheap, &c. and upon a Demurrer to judged 
this Replication, it WAS objected, that it is a Departure, becauſe the 
blaintin had declared for a Delt due in London, and in his Replication he 
ces it was at Teneriffe; but adjudged that it is no Departure, be- 
-1ule it is a Perſonal Thing, for he who is indebted to me in one Place, 
is ſo in every Place. Sid. 228. pl. 24. Mich. 16 Car. 2. B. R. 
Bevin v. Chapman. 8 3 | 

bo. Debt upon a Bond. The Condition was to ſave a Pariſh harwlſs , Sund. 


from the Charge of a Baſtard Child. The Detendant pleaded non Damnifi- 8; S C. 


-it4s, The Plaintiſt replies, that the Pariſh had laid ont 3 8. for keeping adjudged 
the Child. The Detendant rejoins that he tendered the Money; and the ane a 
eparture. 
gg 3 a Sid. 
Tu iſden ſaid, the Rejoinder is a Departure; you thould have pleaded 444. pl. 1. 
thus, V1z. that Non fuit damnificat' till ſuch aT1me ; and that then you &. C. ad- 


che red to take care of the Child, and rendered &c. Judgment tor "the Judged a De- 
Plaintiff, Nati &c. Mod. 43, 44. pl. 97. Hill. 21 and 22 Car. 2. B. R. parture— 


2 Keb. 612. 


| jornatur. Ibid. 619. pl. 7. 8. $4 held a Departure, and Judgment for the Plaintiff 


61. Debt upon Bond conditioned, that if the Defendant ſerv'd the , Le * 
Plaintiſf as a Brewer's Clerk, aud performed ſuch Covenants, then the S. C. ſays, 
Bud to be void ; the Delendant pleads Performance of all &c. The Plain- the Rejoin- 
till rep/ized, That one of the Covenants was to give to the Plaintiff a truc 45 wa 
Jirconnt of all Money which he ſwould receive &c. which he had not done; eh 11515 
the Detenciant rejoraed and conſeſſed that he received ſuch a Sum c. and ſequente fili 
that he laid it up in the Plaintiff 's Ware-houſe, it was ſtolen by certain cet, that 


| Maldfatfors, to him unknown, et hoc paratus eſt verificare ; upon De- Quidan 


- « -. | = 5 | Mal [ & 
mur rei IT was objected, that it was a Departure trom the Plea, becauſe yg dg 


that was, that he perlormed all the Covenants, one whereof was to ac- Cunting- 
count, bur the Rejoinder is rather an Excuſe why he ſhould nor ac- Heuſe, and 
count; adjudged no Departure, but a Fortification of the Bar; tor ſhew- fole 2 N 
ing that he was robbed, is giving an Account. Vent. 121. Paſch. 23 ee Sup 
Car. 2. B. R. Vere v. Smit. | 9 the Plaintiff, 
Eg Er hoc pa- 


ratas oft Verificare; upon which the Plaintift demurr'd. The Court held it no Departure, And as 
to the Concluſion, they held ir better than to have concluded to the Country, becaule, now the 


Paint has Liberty to traverſe the Rob bery; Sed adjornatur. But afterwards in Trin Term, the 
Demurrer was waiv'd, and Iſſue taken upon the Robbery ——-2 Keb. 761, pl 30. S. C. ſays, that 


in the Rejoinder it was exprels'd, that he gave Notice of the Robbery the next Day after the Night 


It was done in, and being then required to account, he did thus give an Account; and the Court held 


it no Departure. S. C. cited 6 Mod. 139, and allow'd to be Law; and that the rejoining that 


le was robb'd of the Money, whereof he gave Notice to the Plaintiff, certainly maintains the firſt 
Pica; For it was a legal Account of it. | - | Nu 


b. Debt upon Bond for Performance of Covenants, the Detendant in his 
lea ſet forth the Indenture, which was to return all the Effetts of Goods 
ſent to Bar badoes, and that he had pertorm'd all the Covenants; the 
Plaintiti rep/zed, that ſuch Goods were ſent, of which he had not returned 
ite Effects; the Detendant rejoined, that he had no Order to return them, 
and upon Demurrer this was adjudged a Departure, becaule there was 
ning of Order mentioned in the Cyvenants; But Per Hale it the Cove- 
nant had been to return them on Order, the Plea had been good. The 
Reporter adds two Quæres. 2 Lev. 67. Mich. 24 Car. 2. B. K. Wood 


v. Kirkham. | | 


63. A Covenant is to pay, the Netendant pleads Performance, the Plain- 2 Barnard. 
ut replies that he did not pay; The Detendant 7ejoias that he tendered. mw in 
"15 26 This 7: Bo 793: 
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This is a Departure, cited by Serieant Jones. Freem. Rep. : 


Mich. 6 gs : 57. 0 
Geo. 2. 174. Paich, 1074. 1 
Winchelſea 


(Ot A vi Higden. S. P. adjudged for the Plaintiff, that it is a Departure; for the Matter in: 

75 iu 27.0 0 ont; ly [; at) ,of Exciſe. Tender And Retuſal 201 delng ah ment, but only diſcharges 0 

Party from” ages 8 

In the Ciſe above was cited the Caſe of Owen d. Kepnolds the fame Ferm in C. B 1 
3 


. * 


[ 
tho 


Action was Debt on Bond, with Condition to ſave the Plaintiſt harmlefS from Tonnage of Coat: iy 
A bs _—_— . * 45 . R* . 8 "Ds - Y |; 
Defend int pleaded Non Damnificatus; the Plaintiff replied, a Diftreſs taken for it; the Defenganm u 


oined that none Was due. Upon this there was a Demurrer: but that Court held it to be Ha! 
e > * e ee be de den 
ture. Ihe Ch. agreed that Caſe to be Law; aud ſaid, that the Rejoinder there fortifi-d the 340 


64. Debt upon Bond conditioned to pay ſuch dms as the Ollisy 2 
reccibe Within 14 Day's aſter Receipt at ſuch a Place in M. as the Plain 
(che Obligee) ſhould appoint z the Delendant pleaded Payment; the Plain. 
tiff replied Non-payient of ſuch a Sin reccrved by the Defendant at a Pj, 
by the Plaintiff appointed; the Detendant rejorns, tht the Plaintiff Hal 
appointed mo Place; upon Demurrer tis was aGudgid a Departure, {x 

the Petendant in his Plea ougnt to have picaded Hit, that he had pad 
all but ſuch a Sum, for which, as yet, the Plaintitt had appointel rg 
Place of Payment. 2 Mod; 341. Palch. 27 Cat. 2. C. B. Saus y. Dan. 
ger field. „ 1 1 

65. In Debt on an award, the Deienduwit pleaded Nullnm fererunt A; 
trim, Plaintitt replied, and ſet forth the Aw ind, that the Defendant Wind 


pay 20 l. to the Plaintiff in dati, athion if ail Triſpiffes 3 and likewiie that 


they ſhould give mutual Releajes 19 the Lime ci ihe Award, and ations 


Bre:ch in Non-payment of the 207. D-tendant rein, that there wir 


Treipiſſes done beteueem the Subiiijion and the Auwa. All the Court were 


of Opioion, that when the J laintitf in his Replication fe: forth tho 
Award, it was no Departure to ſhew that 'Treipaiies were committed 
betwist the Submiſſion and the Award ;. for by that the award appears 
to be void, and ſo fortifies the Bar Of Nullum Arbitrium. Freem 
Rep. 265, 266. pl. 290. Mich. 1679, Ayland v. Nicholls. 

66. Debt upon a Bond for Performance of an Award, the Deſendant 
pleaded no Award made; the Plaintiff rep/ied and ſet torth the Aua 
inade, that the Defendant ſhould pay the Plaintiff 2501. in Right o, his 
Ife, as a full Muety of the Share of the Eſtate of H. P. her Father, and 
tat upon Payment thereof the parties fbould ſeal general Releaſes, but that 

_ the Defendant has not paid the Money awarded; the Defendant rejoms, and 
{ers torth that he and the Plaintiff differed about all the perſonal Hſtate i 
H. F. which they ſubmitted to Arbitrators, but that the Award by them 

made was not of all the Perſonal Hſtate of the ſaid H. P. Upon a Demur- 
the Court was clear of Opinion that this Rejoinder was a Departure from 

the Plea; and the Plaintiff had Judgment. Lutw. 3$2. 385. Mich. 1 
Jac. 2. Mitchell v. Pope. „ 5 

67. Debt upon Boyd, conditioned, that if the Defendant paid i: 
Plaintiff or his Attorney all the Charges of a Suit &c. with which the ſail 
Attorney ſhould Charge the Plaintiff, and (ould diſcharge the Plaintif 
zhercof, then the Bond to be void; the Detendant pleads, that he hut 


paid to the Plaintiff all the ſaid Charges; the Plaintiff replicd, that th? | 


Attorney had charged him with 41. 16s. which the Defendant had nit 
paj*d, nor diſcharged the Flaintiff thereof 3 the Detendant rei, that 
. the Attorney had not delivered to the Defendant any Bill of Cofts under þis 
Hand, as by the Statute required; Upon De.nurier the Court held the 
Plea to be too general; tor he thould have thewed that the Attorney 
charged ſo much and no more, which he had paid, and all agreed that 
the Rejoinder was a manifeſt Departure from the Bar, tor he pleaded, 
that he paid all the Charges &c. and by his Rejoinder he would ex- 
cuſe the Non-Paymenr, becauſe the Attorney had not delivered bim 3 


Bill of Coſts under his Hand. Lut w. 419. 421, Trin. 4 Jac. 2. Parkes | 


v. Middleton. 
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Departure. 3 651 


757 paſs tor "bs caking hls Houſe. and taking and carrying away be 
Gu 55 the Defendant 31, ed the taking and carrying away MWojninè . 
ions lor Damage teatant ; the plaintiff replies 1, that after the Diftrejs 
atorefaid, viz. eodem Die &c. the Defendant converted them to his own 
%; upon Demurter it was infiſted, that this Replication was a Depar— 
tute; tor it does not make good the Plaintift's Replication in Freſpals, 
but thews rather that the Plaintiff flould have brought T'rover and 
Converiion ; Sed non allocatur; for he that abuſes a Piſtreſs is a "rei. 
vatior ab Initic „ and therefore if in "Treſpaſs the Detendant juſtifies No- 
mine Diltrict ſonis the Plainrift may thew an Abuſe and it is no Departure, 
bur makes good his Declaration, and {o in this Cafe; tor the Conderting 
is 2 Treſpaſs on Trover at Eletion, and the Matter difcloted in the Re- 
plication makes good this Election; For it Proves a Treſp. 2 as. well as a 
Treer, 1 Salle 221. pl. 1 "Hill 2 W. and M. in C. B. Gargrave 
Smith. 
69. In Debt upon Boad for Performance of Covenants in a Leaſe, one 12 Mod. 54; 
whereof was 70 pay ſo much clear of all Taxes, the Detend. nt pleaded Per- 55 5. C 
{rmance ; the Plaintiff replied, Non-pay ment of jo mucn for hatf a Years dludg d ac: 
05 dingly 
tut; the Detendanrt rejoined, that ſo much was pain 755 Money, and ſo for tlie 
wich in Taxis upon the Statute for laying 45. per Found on Land, which Plaintifs, 
Leimp Hilo l anicunted to the hole. Holt Ch. * pon Demurrer held 
- that the Matter of this Reſoinder being by way of Excuſe, ought to 
Eve been ſet forth in the Bar; but as it 1s here, it is a Dep AN I 10 
whereas he ſaid at firſt, that he had performed 77 Covenants, he ſays 
nw, that he is not obliged to perform them. judgment tor the blain— 
tilt l 1 221. pl. 2. Trin. 5 V. & M in 1. R. Arran (Countefs 
| ol) V. Cri iſpe. | | ; 
lis Treſpaſs lor taking his Cattle in the Kin S E177 P7971 the Ne- 
{end ont nf hea the taking Oc. Damagpe-feaſunt ; the Plains Nik Fe; See that 
7: TW vilt of Aliad &sc. there had been a certaiit Howl! „ Au Foot <war 970 0112” 
ale fleb and ſucha Place, and that he drove 855 Cattle over ay, 
aud tl at cn Paſſant they cat &c. The Defendant rejoined, thut He Cattle. 
(ans niſrant in via Pd live was join 'd thereupon and ound 
0 the e Piaintiih, It was moved tor a Replcader, che Fretpats ried be- 
ing not 8 ume Trefspa s tor which the Plaintiff hid declated. Per 
elt -E] _ This was a tranſitory Iretpats ad; the mentioning it as 
done i alta via Regia was nothing ro the Vurpote, but was idle, our of 
tinte and mere eee e and theretore the Elalnti by lollowing 
Ui Petendant to another way in his Replication, does not depait, for 
cpurtüte muft be from ſomething matertal; and when che Illue is 
taken upon the Cemmorancy, it admits the PÞ laintick had a W av, but 
tat he continued longer than he ſhould in ir, Judgment tor the Plain- 
tiff. K Salk. 222. Pl. 3. Paſch. 6 W. and M. in B. R. Primer v. Phils 
lips. | 
71 In Treſpaſs. „if the Defendant jnſti ifies onthe Day in the ee 
he 4 lalntiſf may alledge another Day in his Replication. Per Holt Ct 
|. 1 Salk. 222. pl. 4 Mich. J W. 3. B. R. Me -bley v. Palmer, 
92. Caſe &C. for Work done, and ſix ſeveral Prom! es were all laid upon Comb. 36r, 
61% Otiober, the Delendant p. Intra fEtaiem t9 all generally, rhe 5 
| Plaintiff replicd as to two of the Promiſes previ non aber GC. becauſe Hon 3 
the Deſendant was at that Time , frail Ape, aint as to the ref they wore aliow'd; 
for his aecefſary Apparel ; Deſendant demurred, alledging that it was re— 8 
pugnant, becaule the Defendant could not be of Age, aud not of Age A 0h 
ut One 490 the ſame; bur adjudged, that the Time was only a Circum- 3 
ſtance and not material nor Part ot the Iflue, nor is the Plaintiſf tied to his Repli- 
4 prectie Day in his Declaration, and 1t che e ant, by his Plea, cation, it 
there are 


jc Tees him to vary, it is 1:0 Departure. 1 Salk. 223. pl. 5. Patch. 8 W. 5 
Our lever! 


3 


3. R. How ard V. n ee eee, 
| | | four ſeveral 
p15 Y ys, the Plai nt! "Y may lay them all at one Time, and it he is forced from his Day, it is no Dzpar- 


Ju; dom 940 for Tr Plaintitt. 


13. II 


„ * a —_— _ F n 


c, £, 2 Departure. 


J.utw. 111. 93 It the Plaintiff diſcloſes new Matter in the Replication, which ne 
114 Lough, Matter only forttfres the Declaration, this is not any Departure. Ld. Ra rh 
„Rep. 55 Patch. 8 W. 3. C. B. Lawton v. Ward. "I 


- Eurg. 14. Treſpaſs &c. for an Aſſault Ec. at H. the Defendant pleaded that 


1435- 1437. He was poſſeſſed of a Cloſe at T. and that the Plaintiff entered, andy 7 5 ! 
1 4% Depart, the Defendant, molliter manus impoſuit on him to mainta;, 10 1 75 
OV 0 aC- 


contivaly:: 4 "efron, aud traverſed the aſſault Sc. at H. The Plaintitt replied, ande lam 
iI'pbe 4 ay over the Cloſe to T. by preſcription and that the Delendant adtunc 62 
fendant by dein broke the Plaintiff 's Head, and traverſed that he molliter many; im 
| dag p/uit &c. prout &c. aud upon Demurrer; Exception was taken that this 
wan Replication was a Departure trom the Declaration which was of a. 
ae Aſſault &c. at H. and the Replication admits that it was at T. but it Was 
local, the anſwered that it is a 7ran/ttory Action, and if the Detendant makes jv | 
Plaintiſt local by his Plea, the Plaintiff may anſwer the Plea, and it will be ng 


(wer het © . =] . 
he Plea. Departure. And ot this Opinion was the whole Court; tor in craniicg; 
; 7 


and it will Actions the Plaintiff may lay it where he pleaſes, and if the Defendant nales 
be no De- is local by his Plea, the Plaintiff may vary in his Replication either in Tin; 
3 Fa or Place, And Judgment tor the Plaintiff. Ld. Raym. Rep. 120. 121 
75474 . I: | El Yrs | x | . * 
0 Ladale, Mich, 8 W. 3. Serle v. Darford. F Wrmeg 
de Penis aſ- ; | 3 | | ed 
portatis in Vita Teſt atoris apud La ſt R. in Nottinghamſhire, the Defendant pleaded, that was ſoiſe; Fo 
ace called IH in North H. in the ſame County, and made a Lenſe thereof to the Defendant, by Virtua . 
| © aubich be entered, and as Leſſee he juſtified the taking ot the Goods, as Damage fealanr, and traverſes 1j 
| toe : * 3 . 2 | 3 3 ve 
|  zaking at Eaſt R. The Plaintitt replies, that before A. was Jeiſed of that Place &c. in Tee, TS 
| a ſriſed of the Place, &c. in Fee, and leaſed to the Plaintiff s Jeſtator, æbho entered and put in his 
| | Geods, that the Defendant of his own Wrong took them, abſque hoc, that 1. W125 ſeiſed in Fee prout ; the 
| Detendant demurr'd, ſuppoſing this to be a Departure, bur Judgment was given for the Plaintiff, for 
the Reaſon aforeſaid. Arg. Ld. Raym Rep. 121. Mien. 8 W. z. in Caſe of Serle v. Dartord, 
cites Trin. 13 Car. 2. C. B. Rot. 795. Taylor v. Gabetus. | e | 
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55. It a Man Jays a Day in his Doclaration that is not material, and 
the Delendant by his P/ea makes it material and then the Plaintili in his 
Replication varies from the Day in the Declaration, it will be a Depar— 
ture, otherwiſe it the Day had not been made material by the Plea, 
Per Holt Ch. J. 6 Mod. 115. Hill. 2 Ann. B. K. Anon. 
76 In Treſpaſs, Atlault, and Battery, it che Plaintiff lays rhe Aſſault 
one Day, and the Detendant pleads a ſpecial Matter that juſtifes at an. 
ther Day, whereby the Day becomes material, the Plaintiit may re- 
ply an Aſſault at another Day; and it is no Departure, although it has 
been otherwiſe held, tor the Day is not material, and the Plaintiff may 
maintain his Count; Per Holt Ch. J. 2 Ld. Ray m. Rep. 1015. Hill. 2 
Ann, Anon. = e 5 . 
1 5. In Debt on the Recognizance of the Bail, the Detendant pleaded 
„Wool. that there was no Capias ad Satisfaciendum proſecuted and returned againſt 
aſton 8. C. the Principal before the Day of exhibiting the Hill againſt the now De- 
1 adjudged fendant. The Plaintiff replied, that a Capias ad Satisfaciendum was 
SR 3 ſued out, and returned before the exhibiting this Bill. Detendant rejoined 
it is ne That the Defendant in the firſs Actiou brought a Writ of Error on the 
Matter Fudg ment before the Ca. Sa. was proſecuted returned and filed, Upon De— 
which does murrer it was adjudged tor the Plaintift, becauſe the Rejoinder is a 
nh dein. Departure from the Bar. 2 Ld. Raym. Rep. 1256. Patch. 3 Ann. B. 
force the N. ParKins V. WIlſon. | 

Matter 5 ns : | 
of the Plea ; for the Plea is that there was no. Capias; and the Rejoinder ſays, that there wasa 
Capias, but it was ſup-rieded, and there 1s great Ditterence between no Caplas a:.d a Capias ſuperſed- I 
ed; for the ſuperſeding docs not make it Null or no Capias, hut only ſuſpends the Fruit or Effect 
of it, and one mult diſt inguiſn between the Writ itfelt and the Effect of it. 


78. In Debt on Bond conditioned that J. L. ſhould be a true Priſoner 
without making any Eſcape, The Detendant pleads that +. 5 Larkin ge 
=. remai 
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uy otras Priſoner without committing any Eſcape, & c. Plaintiff af- 
we reach that 13 Fan. F. L made an Hſcape; Delendant rejcius that 
"1. et a Hie Hay out of the Rules of the Priſon, but being ſeat for 

he Plaintiff he tmmedtately returned, with Conſent of the Plaintiff, 
ns accepted 45 his Prifoner, and ſo continued ever /ance ; co which it was 
nerd; this is a Departure ; for it this would excuſe the Eſcape, 
iu} have been pleaded at firſt; fo Judgment ivr the Plainritt, 


o 


1 4 


Cmens's Rep. $533 $54 pl. 230. Trin. 9 & 10 Geo. 2. in C. B. Gam- 


Fler v. Larkin. | | 

The Plaintiff brings an Action of Debt upon a Bond; Netendant 2 Ld. Ravg, 
Meads the Condition, which was that he ſhould execute ſuch an Office with- R ep. 1449. 
of thy Aijr/t ance of rhe Plaintiff, and fays, that he aid execitte it it haut bis 88 V. 
aner; Platntui replies that he did not execute it without his Afliſtance; &. C. the 
|ctendant rns, and ſays, that if the Plaintiff did give him his Aſſiſ- Detendimt 
te, it was voluntary. Lo which the Plaintitt demurs. And the De- rejoined 
mutter was held to be good, for that the Rejoinder was a Departure trom 1 
be Plea. Barnard. Rep. in B. K. 4. Mich. 13 Geo. Whight v. Clever. Plainrif 
Ds kept the 


HDetendant's Books ont of his Cuſtody without his Conſent ſrom the 22d of April 1725, to the 24th 


of june vext following, Et Libros Hlos ſemper abinde detinuit, cuſtodivit, & illos eidem Wil- 


er celiberare dencgavit, per quod the Detendant, after the detaining of thoſe Books out of his 


(ultody, the Money &c. lingly could hot coliect ; for Plea ſays, Quod ve um eft that the Plain. 


nn propria Perſona ſua exercuit Officium prædictum a prædicto 22 Die Aprilis Anno ſupradicto 
radictum 24 Diem Junii ſed quod prædictus the Plaintiff voluntaric ſuſcepit & Officium 
e rctum a toto Tempore prædicto ex-rcuit fine Requiſitione vel Aſſenſu prædicti the Defendant. 
41 per totum Tempus borædictum ſemper paratus fuit & obtulit to the Plaintiff, apud Londinum præ⸗ 
(enn Parochia & Ward pratdiftis dictum Officium ad Exercendum ſingulus, Ayglice ſingly, tine 
e p7adicil the lentift; & hoc idem the De ſendant paratus eſt verificare &c. The Plaintiff d 
d fpecruly, anch mewed tor Cauſe, that the Rejoinder was a Departure from the Bar: the 
pant jotncd in Demurrer, The Court was clear of Opinion, that the Rejoinder was naughr - 
re Fact there arſctoled amounted to ſhew, that the Defendant had executed the Office ingly, 


11 LJ fenaan ought to have joinen Iſſue with the Plaintiff upon the Iſſue offered by him in his Re- 
ron for the iefendant's not having exerciſed the Office as the Court took it to be; then it 
este . he Bar. 3 ‚ 0 5 EIT” . 
was 4 epartnre from the Bar; and the Deſendant ought not to have pleaded, that he did execute 
meme tt aly, and rejoin tals Matter; but ought to have pleaded this Matter ar firſt. Jud g- 
ment for te Flaintiſt, Nov. 3. 1726. | | | 8 


+ 


Four more of Departure in General, See other Proper Titles. 


Depoſitions. 


(A) Depoſitions read in what Caſes. 


A Perſon was examined as a Witneſs in a Cauſe, and after became 
_ 4 % Plaintiff jor the Intereſt in that Buſineſs ; allowed and not to 
© Kppretied Toth. 211. cites 9 Car. Drury v. Drury. | 

- \ Þ77aeſs examined tor the Plaintift, and to be Croſs examined for 


i, 


/ 


 Velendanr, but betore he could be croſs examined, died; yet this 
| 7 B | Court 


[5 


(2 | 


100, 470 given tits Matter in Evidence; but if the Fact ſer out in the Rejoinder was only an 
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| Rep. 39, 40. reg.. ; | 
Original Bill, ſo that in Truth there never was regularly any ſuch 


8 


Depoſitions. 


„„ i. 2 


Court ordered his Depoſitions to ſtand. 2 Chan. Rep. 18. 0 Car. 2 & | 


22 Car. 2. Moſely v. Maynard. 

3. Proots in an Original Cauſe were not allowed to be read on a Bil 
of 8881 2 Chan. Rep. 18. 20 Car. 2. & 22 Car. 2. Moſely v. May. 
nard. 

4. Depoſitions taken in either Cauſe, ordered to be nſed jy 1,1; 


u hich Order was after Publication in the firſt Cauſe, wherein the Prog! 


was made, but before Publication in the ſecond Cauſe, Chan, Cafe; 


236. Mieh. 26 Car. 2. Norcliff v. Worſely. 


De poſitions 
taken in a 
Cauſe, 


Wherein 


only the 
Fathet Je- 
nant for 
Life was 
Party ſhall 
not be read 


5. Depoſitions taken in a former Cauſe cannot be read in another 
Cauſe againſt one that does not claim under the Party againſt whom thoſe 
Depolitions were taken ; But Serjeant Phillips ſaid, that it is a Com. 


mon Caſe, that if a Legatee bring a Bill againſt the Executor and 


proves Aſſets, another Legatee, though no Party, may have the Bene. 
hr of thoſe Depoſitions. Vern. R. 413. Mich. 1686. Coke v. Foun. 
tain, = EO . 


againſi the Iſſue in Tail. Ch. Prec. 212. Ld. Peterburgh v. Dutcheſs of Norſolk. 


6. Creditors of L. obtain a Decree for Payment of their Debts, aud 
to ſet aſide Convey ances got by Fraud, and Sir H. J. and the Lega. 


tces are Defendants. The Legatees having a Bill againft Sir H. J. the 


ueſtion was, if the Depoſitions in the former Cauſe cord be read 1 


this ; Per Cur. the Queſtion being the fame in both Caules, and Sir } 
's Detence the ſame, they ought to be read. 2 Vern. R. 447. Mick 


1703. Nevill v. Johnſon. 


FT 4 — 


3) Depoſitions in Chancery read at Law; In what 
„ Caſes. 5 


LF HOUGH a Bill be diſmiſſed yet the Depoſitions taken on 
ſuch Bill are to be made Ule of here or at Law, eſpecially the 


Bil not being diſmiſſed on the Point of Right, but for Matter of Form. 


And it is uſual and frequent to Uſe Depoſitions taken in one Cauſe, it 


for the ſame Matter that is in Controverſy in another, eſpecially it 


3 Chan. 


S. C. hat 
Depoſitions 
taken on a 


diſmiſſeſ 
Bill of Re. 


Dor 
brought 
by a Pur- 
chaſor 


were denied e 5 8 
by the Court to be uſed on an Original Bill brought by him afterwards, far the Pill of Revivor be. 


brought by a Purchaſor was void, and ſo the Depoſitions were taken where there was no 


againſt the ſame Defendant, which was admitted by the Counſej of the 


other Side. Chan. Caſes 174, 575. Trin. 22 Car. 2 Arg. 
2. But as to the uſing Depojitions in a Cauſe diſiniſſed, this Difference 1 


was taken, that though where a Cauſe is diſmiſſed, he Matter of it 19 
being proper for Equity to decree, yet the Fact in this Caſe proved may 


be uſed as Evidence in that Fact between the ſame Parties whenever 


it ſhall come in Queſtion again. Chan. Caſes, 175. Arg. 
3. But when a Cauſe is diſmiſſed not upon that Ground but upon Ir- 
regularity ; as for that it comes by Revivor, when ir ſhould come b) 


Cauſe in Court, and conſequently 10 Proofs, thoſe Prooſs cannot be 
uſed ; tor Proofs cannot be exemplified witaour Bill and Antwer, nor 
can they be read at Law, unleſs the Bill on which they were taken, 
can be read. Arg. and ſo it was atterwards ruled about Mich. Term. 


1669. by the Ld. Keeper. Chan, Caſes 175. in Cafe of Bac khouſe . : 


Middleton. 7 


Apſwer depending, conſequently no Indictment of Perjury could be brught againſt the Witneſſes 


Bill and 


(C De- | 


(C) Depoſitions. Suppreſſed. 


I F Witneſſes in Chancery depoſe contradictorily or be falſe in Parcel 


they ſhall be rejected, and the Party commanded to bring other 
Witneſles, Br. Conſcience, pl. 20. cites 16. E. 4. 9. | | 
2. When Depolitions are publith'd, yet new Proots may be examined 
and are called Proofs Obornants ; but thoſe are only Explanatory of the 


firſt Proots; As if it was depoſed that A. and B. did ſuch a Thing, and 


this is obſcurely ſaid without ſaying how he knows it, and this is pub- 
liſh'd rhe Deponent being dead; A. and B. may depoſe that they were 
preſent &c. according to the firſt Depolition &c. But if they depoſe 


any thing contrary, and which alters any Part of the Matter this Depoſi- 


tion is void. Kelw. 96. a. pl. 4. M. 22 H. 5. | 
z. A. exhibited his Bill againſt B. by Practice of Purpoſe to examine 


Witneſſes, and did examine Witneſſes accordingly, whereas the Cauſe 
chiefly concerned W. K. and S. . and therefore ordered that the De- 


poſitions ſhould be ſuppreſſed, and the ſaid R. and T. thall exhibit a 
Bill into this Court, againſt all ſuch as they think to be Parties to the 
fraudulent abuſing of this Court. Cary's Rep. 79, 80. cites 19 Eliz. 


Waltord v. Waltord. 


. Mafter examined one Witneſs three Times to the Account; ordered 

5. Depoſitions ſuppreſs*d, becauſe the Solicitor's Clerk in the Cauſe, did 

write as @ Cierk in the Execution of the Commiſſion. 2 Chan. Rep. 393. 
2 Jac. 2. Newte v. Foot. „ . 3 


that the Depoſitions be ſuppreſs'd. 2 Chan. Caſs 79. Mich. 33 Car. 2. 
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(D) Depoſitions ſupplied or amended. 


TIN 7 TER Publication the Court would not amend a Depoſition 


miſtaken. Toth. 140 cites 39 and 40 Eliz. Chamberlain v. 
oe +> TE n 
2. A Man after Examination ſupplies his Depoſition, ad Inſormandam 
Corſcientiam, Toth. 140. cites 5 Car. Wynn V. 5 
3. A Witneſs having committed a Miſtake in his Examination before Chan. Caſes 


Commifſioners, apply d to them to rectiſy it, but the Commiſſion being 25. 2 June 


returned to London he went there, made Oath of ir, and that he was 15 Car. 2. 


ſurpriz'd by an haſty Examination ; but the Commiſſon not being opened S. C accord- 


I ingly —— 


it was returned back to the Commithoners. With a ſpecial Commiſſion to Upon hear- 


open it, and permit the Witneſs to rectify his Miſtake ; the ſpecial Com- ing of the 


mi/jion being executed and returned, it was moved to ſuppreſs the De- Matter 
one k d that no ſuch ſpecial Commiſſion ought to 7572 ., 
politions as unduly taken, and that no ſuch ſpecial Commithon ought to Siler exam. 
ba, been, and they were /uppreſs*'d. N. C. K. 92. 15 Car. 2. Randall ned by 
v. Richards. : 8 e Commiſſion 


did in oben 


Curt de poſe that the Commiſſioners have ſet down their Depoſition, otherwiſe than they did depoſe; there- 


fore it is ordered thoſe Depoſitions ſhall be void, and the ſame Witneſſes ſhall be examined again. 


Cary's Rep. 66. cites 2 Eliz. Fol. 146, Peacock v. Collins 
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Depolitions. 
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4. The Lord Chancellor took Notice ol what dangerous Conſequen., 
it would be, that if alter Publication paſſed, and People ſeeing where 
Cauſe pinch'd they thould then be at Liberty to look out Witneſſes 
boulſter up the faulty Part oi the Cauſe, the neceſſary Conſequencs 
would be Perjury, Vern. 47. Paſch. 1682. In Caſe of Jones v. Puretoy 

5. Atter a Witneſs is fully examined, the Examinations are rea Ps 
to him and the Witneſs is at Liberty to alter or amend any thing; Aster 
which he /g them, and then, and not before, the Examinations 1. 
compleat and good Evidence, WW ms's Rep. 415. Paſch. 1718. by tue 
Reporter. | | 1 

6. Therefore where a Witneſs was examined, aud before /onins his Nu. 
amination died, the Maſter ot the Rolls upon adviling with a Matter in 


Chancery then in Court denied the making ule ot rhe Depoſitions, 4. 


being not perfect. Wins's Rep. 414. Paſch. 1718. Copelaud v. Stan- 


ton. | He | 
. But where after an Order for Publication, Defendant examines « 


Witneſs and then perceiving the Irregularity (it being atter Publication) 
the Detendant on the v/ual Afidavit by himſelt, his Clerk in Court, and 


Solicitor, that they had not, nor would ſee any of the Depy/itions, got an 
Order to re-examine this Witneſs ; bur betore Re-examination the Wit. 
neſs died ; upon Athdavir of this, Ld. C. Parker ordered that rhe He. 
tendant might make Ule of the Depolitions, the Re- examination ol him 


being prevented by the Act ol God. Wms's Rep. 415. cites Mich, 1720. 


Debrox v. | Ds PT 
8. On a Petition toamend the Depoſition of a Witneſs, who, being exa- 
mined, ſwore only, that he was induced to believe, that he did not ex- 
preis himſelf in the Manner the Depolition was taken, and was poſitive 
he did not intend or mean to ſwear as the Examiner had taken it, but 


really as in the Amendment deſired. Lord C. King ſaid, that whereit 
appears to the Court, that either the Examiner is nuſtaken in the taking, 


or the Witneſs in making, the Depolition, he thought it was tor the Ad- 
vancement of "Truth and Juſtice to amend it, and the ſooner the better, 
in regard of Death or Abſence, and it would be unjuſt to pin a Witnels 


_ down to a Miitake by denying to rectity it, and as to the amending it 


after Publication, it could nor be known betore and order'd it to be 
amended, and the Witneſs to ſwear it over again. 2. Wms's Rep. (646.) 
Mich. 1731. Griells v. Ganſell. 


For more of Depoſitions in General, See Ebidence, Examination. 
Hearing, and other Proper Titles. 


(A) Who may make a Deputy. 


Nen . Conſtable may make a Deputy, and he may execute che 


pl. 141. 


1 


Warrants directed to the Conſtable. and do other Things 


„ 5 . 
> ?, creed belonging to the Officer of Conftavie, though he is not het 
10 - 
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exectite it well, as the Conſtable himſelf is, M. 13 Jac. B. K, be- 0d ve. 


tween {Phelps v. Winſcombe for this is not any Judicial Office, eben 


ſuch De- 


ity by the Equity of the Statute 7 Jac, cap. 5. may plead the General Iſſue 


Rep. 274. pl. 49. 8. C. & S. P. and the Juſtices inclined that the Deputy of the Conftable is with- 


in the Statute 7 Jac. cap. 5. to plead the General Iſſue, becauſe he comes in the Righr of the 


(onſtable and repreſents his Perſon —3 Salk. 252. pl. 8. cites 8. C. — As to the Point of the Conſtables 


_ makivg a Deputy, whieh was mentioned in Sir Walter Vane's Caſe, Sid 355. pl. 5: Hill 19 & 20 


Car. 2. B. K. the Court were not a rreed in it notwithſtanding the Caſe of Phelos v. Winchcomb 
was cited. Lev. 233. in Sir Walter Vane's Caſe, S. C. Twiſden J. cited Hill. 9 Jac. Rot. 249 
3, R Phips v. Winchcombe to be reſolved that a Conſtable cannot make a Deputy; but th 
other Juſtices e contra. FE. | | 1 


2. In Writ of Falſe Judgment it was aſſign'd for Error, that Juſticies 
came to the Sheriff to hold Plea of 10001. and he held it before his un- 
der Sheriff, and enter'd in the Roll that the Plea was held before him, 
and theretore it ſeems that a Judge cannot make a Deputy, but that an 
Heer may make a Deputy, As che Sheriff &c. may ſerve Capias by Bailiff 
or Servant, contra in Rediſſeiſin, Writ of enquiry of Watt &c, where 
he is Judge and Officer, quzre tor it was not adjudg*d. Br. Deputy 
pl. 19. cites 21. H. 6. 3). | 5 5 

3. Where Swpplicavit comes to the Sheriff to tale Surety of the Peace of F. 


M. and if he refuſes, then to ſend him tothe next Gaol, there it is agreed 
by 4 Juitices that the Sheriff cannot make a Deputy zo rake the Surity but 


ball do it himſelf; tor ot this he is Judge but he in q award 4 precept to 
another 70 arreſt the Par, tor of this he is Officer. Br. Deputy pl. 20. 
vires 9. FE, 4. 31. | 5 | | . 


4. $9 in Rediſſerſt;, this fall be judged by the Sheriff himſelf and the 
Coronets; But to make Execution, the Sheriff may award Precept to an- 


other, Note the diverlity that Miniſter or Officer may make a Deputy 


contra of Judge or } uſtice. . Ibid. | 
5 It was tald that a Fudge or Fuſtice of Record cannot make a Depu- 


ty; Contrary of the $heritf who is az Officer. Br. Judges, pl. 11. cites 


. 31. e | . | 5 
f 0 Officer of Traft cannot make a Deputy uuleſs the Grant be [by theſe 
Words] to exerciſe by himſelf or his ſufficient Deputy. Br. Deputy, 

I. 9. eites 11 E. 4. 1. %%% i 

. A Miniſterial Officer may make a Deputy, but he ought to make Re- 
tuns in the Name of the Immediate Officer. Per Doderidge ]. Roll Rep. 
27 in, pl 49. Mich 13 Jac. B. R „ 

8. The 7uftices in Eyre could not make a Deputy at Common Law; 


but now they may by Statute, per Coke Ch. J. Ibid, 


9. Sir W. V. having an Eſtate in the Manor of D. was choſen Reeve 
to gather the Lord's Rents, he moved for a Writ of Privilege, as a 
Captain of the Guards, and ſo his perſonal ſervice requiſite in the 
Court of the King, but the Writ was denied, becauſe they all (bur 


I witden) held that he may make a Deputy Reeve. Sid. 335. pl. 5 Hill. 


19 and 20 Car. 2. B R. Sir Walter Vane's Cale. . 
io. A Deputy caunot make a Deputy; becauſe it implies an Aſſignment 


of his whole Power, which he cannot aſſign over; But he may impower 


ancther to do a Particular Act. 1 Salk. 96. Paſch. 13. W. 3. B. R. 5 - 
Holt Ch. J. in delivering the Opinion of the Court in the Caſe of Parker 
and Kerr, FO 4 ; | 

(1. Tenant for Liſe of the Bailiwick of the Savoy from the Crown made 


a Leaſe thereof tor a Year to an Under-Deputy and adjudged good,; 


ber by the Statute 5 E. 6. cap. 16. all Officers ot Fee are excepted, and 
Hate all Sub-Grants and Sub-Demiſes thereof. 3 Salk. 252. pl. 7. 


70 12 A 


3 Bulſt. 7 
C. and the whole Court agreed, that a Conſtable might make a Deputy, but no Judgment oem: 
io ſime being ended (as the Reporter ſays he heard) by Agreement between the Parties.——Roll 
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in Chapman's Caſe. Paſch. 8 Jac. that if the Middle Son purchaſes Lands in Borough- Engli 


Engliſn. 


— H—o-ꝛ— —U—„«ͤ _ 
a — 


550 Den, 
| 12. A Gaoler may make a Deputy; Admitted. See 2 Ld. Ra, 
Rep. 1574. Mich. 4 Geo. 2. B. R. The King and Huggins, Vin 


For more of Deputy in General, See tit. Officers &c. Letter (I):: 
Letter (M) Priviledge, and other proper Titles. ro 


Deſcent. 


(A) Deſcent by the Cuſtom of Gavelkind or Borough | 
biggi _ 1 


Godb. 166. 1. F F the Cuſtom of a Copyhold de, That the eldeſt Daughter 


Evi A ſhall have the Land, the eldeſt unt thall not have it by the 
„ Chaplin Cuſtom, tor the is not wien the Cuſtom. Palch. 8 Jac, B. 


8.0. FKatcliſfe and Chapman, Per Cütiam. 


11 
pl. 395. 8. 3 5 | | | | | EE, 1 | 
Godb. 166. 2. The youngeſt Brother ſhall not have Borough Engliſh Land, 


[dit for he ts not within the Cuſtom. Walch. . Ja. B. 


Chaplin S, P. where the Cuſtom was that the Youngeſt Son ſhall inherit. And Foſter faid, that fo 


it was adjdged in one Dentons's Caſe. —4 Le 242. pl 395. S C. and Foſter J. ſaid, that it was 
{o adjudged in one Totman's Caſe- —2 Roll Rep. 366, Trin. 21 Jac. B. R,. cites it 25 rs . 

: | „ and 
dies without Iſſue, that the Eldeſt Brother ſhall have the Land and not the Youngeſt ; for the Cul- 
tom goes to the Sons only and not to the Brothers, and ſhall be taken ſtrictly. —— Cro. J. 198. 
pl. 27. Mich. 5 Jac, B. R. Bailey v. Stephens, S. P. | | . 


S.C.cird 4. Ik a Cuſtom be, that if a Yan dies without Heir Male, that | 
ch. J. his eldeſt Daughter ſhall have the Land, and if he hath no Daughter, ö 


Wris's Rep. that the eldeſt Siſter ſhall have the Land, and if he Hath not a Sitter, the 


68. Hill, eldeſt Coulin ; bit if he hath an Heir Sgule, that he ſhall have it betorc 


1783. in anp of them, and the Ten inc of the Land hath ſeveral Daughters, 
_ delivering but no Pet Male, and the eldeſt Daughter dies in the Life of the 


WE Tenant of the Land, having Ifiue a Daughter, this Grandchild 15 
Court in the Withiti the Cuſtom, and ſhail have che Land by Deſcent upon the 
ONE . Death of the Grandfather. Mich, 10 Jac. B. 21. b. between God- I 

ment *nC rey and Bullock, per Curiam. \ 


Scudamore. 


Ard ſiys, that by the Common-Law the Eldeſt Daughter has not the Preference before the reſt, but 1 


all inherit cqually ; yet Cuſtom may give the Inheritance to the Eldeſt Daughter, and then E J 
Iſſue ſhall rake it in Jure Repreſentationis; And this is as ffrorg as ſtiong as a Deſcent in borough » 


4 BY Y 


M. which is Borough-Engliſ, had two Sons, the Queſtion was, whtch of 


Ho IIs — ä — 5 


5 1 . ITY 


— Ce Jo owocowyps ot ou... x — 


y Cuſtom when one Brother dies without 1//ie all the other Bro- 
bels may inherit Gavelkind Lands. Co. Litt. 140. a. b. cites 23 
A, There is a ſpecial Kind of Borough Engliſh Land; as it thalll defcend 
he Younger Son if he be not of the Halt-blood, but if he be, then to the 
et. Co. Litt. b. cites 32 E. 3. Age. 81. 

6. The Father being ſeiſed in Fee of Borough-Englith after the Stat. 
of 27 H. 8. made a Feoffment in Fee to the Uſe of himſelf and the Heirs 


Males of his body according to the Courſe of the Common Law, and atterwards 


gied felzed, leaving Iſſue two Sons; It ſeemed to all the Board in Ser- 
ſeants Inn, that the Youngeſt Son thall have the Lands by Deſcent, by 
Yircue of the Cuſtom, notwirhitanding thoſe Words. Dyer 179. b. 
pl 45. Paſch. 2 Eliz. Anon. . „ to 

„ Where a Feoffment is made of Boroug h-Engliſb Lands upon a Condi- This i: 
+3 to be performed, which was not done, the Heir at Common Law taken fron 
%, take the Advantage of the Non- Performance of ſuch Condition, but ; ++ har 
the youngeſt Son fall be entituled to all Actions in Right of the Land, As to Cuſtoms, 
4 Writ or Error to reverte a Judgment, by which the Lands are affect- 546. cap. 4. 


cites it 


as adjudged 


ed, or Attaint &c. Nelſ. Ab. 396. pl. 2. cites Mich. 20 Eliz. pl. 3 1. which 


8. The Father havinſt the Impropriate Tit hes ariſing out of the Manor of This h 
taken Irrom 


the Sons thould have the Tithes; Adjudged that the Eldeſt Son thall Arey 


have them, becauſe Tithes do not ariſe naturally from the Land, but by Cuſtoms 
the Labour and Indultry of Man; b/des, of Common Right Tithes are 546. cap. 4 
mt Iuheritances deſcudable to an Hein, but come in Succeifion from pl. . 
one Clergyman to another; it is true, by the Sratate of Diſſolution of Oeinion of 
Monaſteries they are made detcendable to Heirs, *burt that being within the Court. 
Iime of Memory the Cuſtom ot Borough-Englith will not prevail in * This laſt 
ſuch Caſe. Nell. Ab. 397. pl. 6. Mich. 10 lac. DDD a lon 

9. Il a Man have Ifive two Sons by ſeveral Venters and having Landes “ 
holden in Socage in the Nature of Borough-Englith dies, the Younger | 
Brother being within the Age of fourteen Years, the Elder Brother of the 


| Halt-blood ſhall not have the Cuſtody of the Land, becauſe by Pothbi- 


Iny the Elder may inherit the Land; for it the Voungeſt dies Without 


Tue, and and the Land deſcend to an Uncle, the Elder Brother of the 


Halbblood may be Heir unto him. Co. Litt. 88. b. (m) 
10. It the Younzeft Son makes his Title to Land in Borough-Engliſh 
he mt plead that Time out of Mind the Cuſtom of the ſaid Manor has 


een, that when or at what Time ſoever a Copyholder dies ſeiſed of any Co- 


Holl Lands in the ſame Manor baving divers Sons, that the ſaine has 
ea fare Hereditario to deſcend unto the Younger Son &C. Calth. Read- 


ing 


11. A, ſeiſed of Gavelkind has three ſons, B. C. and D. D. dies, 


leaving a Daughter E. and then A dies. E. ſhall inherit D's. Part. 2 Ld. 


Ray m. Rep. 1025 Marg. 1 


| ays it was ſo ruled in an Ejectment for Lands 
in Kent Mich, 8 Ann, Leonard v. the Earl of Suſſex. Ee 


(B) | Borough 


— — 


* ——ũ—é— RG 
* a wo — [k:ꝙ U UOUUU n 44 us - —ͤ—ä—w!7 — — — > 


Wo: | Deſcent. 
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Vol. $24 (B) [ Borough Ensliſh| 
dce it. Ga- | | | 1 9 | 
velkind (8) To Mhom it ſhall deſcend. 
Sde tit Heir | | | | 


. 


Ciro © 410.1. J F A. be ſeiſed of Copphold Lands in Fee of the Nature or | 
pl. 6. S. C. Borough-Englith Land, and ſurrenders ic into the Hands of th. 


0G UE Lord, ea Intentione that he ſhould re-grant it to him and his With 


Court was 


divideg and tO the Heirs of himſelt, and the Lord re-grants it accordingly, 


accordingly. und there is a Cuſtom, That it any JIerion be ſciled in Fee ot 4ny 


—Jo. 361. ſuch CUſtomary Land, and dies ſo ſeiſed, that che Land ſhall deſcend 
BE, = alter his Death Filio juniori hujuſmodi Tenentis cuſtomar' tic obientis 
Court uss ſeiſiti lecundum J2aturam of Borough-Engliſh Land; and after 4. 
vided and Having Iſiue three Sons, Dies [0 ſeiſed, and after, ten Bears atter his 
ſo no Judg- Death, the youngeſt Son dies in the Lite of his Wife without Iſſue, it 


ment. 


vx" ſeems the Eldeſt Son ſhall have this Land as Þeir to the Pounget, 


by Holt and not the Midble Son, kor che Cuſtom cannot ertend to a Co. 
ch J. lateral Deicenc, Iclilcet, to direct the Delcent between Brothers, is: 
Wass Rep. this is Gut of the Cuitom, and the Cuſtom was once ſatisfied hy the 


67m Gale Delcent to the Bolingeſt, and the Cuſtom fired the Land lu the 


& ul. Voungeſt, ano there is an End of the Cuſtam; and when the Cu- 


more, Hill, tum tails, the Common Law ſhall guide che Deſcent; and by this 


2 Aun B. Speclal Cuſtom, this Son, which was the Bounaefi at the Time 
1. & Tod. ot the Ocath of his Father, outggt to have che Land, and not any 


O49. he ſaid 


„mat i other wio ſhonld come to be the Bounxcer after. Tr. 1: Ci. 

Jones's and B. R. between Reeve and Malſier, it Was argued by the Court, and 
and Crooke's Bratnpſton and Barkly inchined, that the Sabie (hound have the 
Sur they all agreed, if | 


Opinions Land, and Jones and Croke e contra. 


Were to 


vreyvail, £915 had not been Cuſtomary Land, that the Eldeſt would Have it 


ir could not AS Hel to the Father, inalmuch as this was a Reucrſion expectant 
our occation upon an Citate tor Lite, and no actual Setün in the Faungeſt; And 


_ Vneertainty 


dee Tth2p diltered only iu this, whether the Custom thoaio gude in the 
cuentl? Oeikent in the lame Manner as in the Caurſe of a Deirent a: 
Conſuſien. Common Law. And Croke and Jones held, that upon this Spe 
—>». C. dlal Cuſtom, it the Coppholder died ſeiſed, having a Son, and his 


os Fo ] Vie enieint of another Son, who is born after, that he ſhoula no- 
in deliver- Have the Land; but Brampſton and Berkly e contra. Intratur, 
ing the Dill. 9 Car. Bot. 583. 15 | „„ | | 5 | | 


Opinion ct . | 5 „„ | „ 
the Court in the ſaid Caſe of Clement and Scudamore 2 Ld. Raym. Rep. 1026.— 1 Salk. 244. Ho't 
Ch. J. inclined againſt the Opinion of Croke in the Caſe of Reeve v. Malſter.—6 Mod. 122. Hol. 
Ch. J. approved of the Opinions of Berkley and Brampftone in this Caſe ; for he ſaid, if the other 
Opinion had prevailed it would beget Abundance of Contuſton, whereas following the other would 
aettle Things upon a lafting Foundation. „ 


2. Ik the Cuſtom be, that rhe Youngeſt Son ſhall inherit, and d 
Man has liſue rwo Sons, and the Eldeſt has Iffue rwo Sons, AND DIts, 
and aficr the Lands deſcend to rhe Voungeſt Son, who dies without 
Iſſue, the Eldeſt Son of the Eldeſt Brother thall have rhe Land, becauls 
the Cuſtom holds not in the Tranſverſal Line, but unly in the Lineal 


Deſcent. M. 24 t 25 El. at Hertford Term, retalved per Cl 


e ee e 88 
D. 179. b 3. A. ſeiſed in Fee ot Land in Borough-Englith, makes 2 Feoff ment 
. _ to the Uſe of himſelf, and the Heirs Males of his Body, accoraing 10 the 
8 8 5 by Courſe of the Common Law; theſe Words, according to the Courſe of te 


all rhe Common Law, are void; tor Cuitoms which go with che Land, as this 15 f 
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Deſcent. 561 


Gavelkind, and ſuch like Cuſtoms, Which fix and order the Deſcents Serjeant's 
Inberitances, Can be altered only by Parliament. By Catlin, Dyer, Inn. 
Indes, Mhiddam, Browne, and Bendlowes. Jenk, 220. pl. 70. 
1 Refoled, That where Land in Borough-Englith deſcends to the 
ee, Son, and he dies without Iſſue, it ſhall not go to the younger Bro- 
ur without a ſpecial and particular Com. Cro. J. 198. pl. 27. 
Iich. 5 ac. B. R. Bayly v. Stevens. 
g 5. If the youngeſf Son in Borough-Engliſh dies, the middle Brother 
Vall have the Land by the Cuſtom. Per Williams J. 1 Bulſt. 93. 
Mich. $ Jac. in Caſe ot Davis v. Hales, 

6. In Treſpaſs done in Lands within the Dutchy of Cornwall, which 
were Borough-Englith where the Cuſtom was, that if there were an E 
1:2 in Fee in thoſe Lands, that they ſhall go to the younger Son, according to 
the Crjtom but if in Tail, they ſhould deſcend to the Heir at Common 
lat; and it was moved, that the Cuſtom was not good, hecauſe it 
cannot be at one Time Cuſtomary, and go according to the Cuſtom, 
und at another Guildable. The whole Court (Crooke only being ab- 
{nt) held, that the Cuſtom was good. Mar. 54. pl. 82. Mich, 15 
Car, Chapman v. Chapman. Os e 
„. Twiſden J. denied the Opinion of Lambert, That if the King 
aun chaſes Gavelkind Lands, that it thould go to all his Sons; For Lam- 
bert had it out of Plowden, 247. a. from Southcote's Opinion, and he 
from 35 H. 6. 28. a. and Mallet and Foſter were of the ſame Opinion. 
Raym. 17. Paſch. 15 Car. 2. B. R. in Caſe of Wiſeman v. Cotton. 3 


od 


g. The Copyhold Lands ot every Tenant dying ſeiſed, were by the Ibid. The 
Cuſtom of the Manor deſcendable ro the youngeit Son, and a Surren. Reporter 
| 4 5 * 55 8 FED: fla Tat 
ter was made to the Uſe of B. and his Heirs, who ated before Adnuttance 3 qc ſcems 
It was agreed, it B. had been admitted, the youngett Son, after his to be the 
Death, thould have inherged, bur in regard B. died before Admittance, ſame Caſe 
tze Queſtion was between the eldeſt and youngeſt Son of B. who thould that 15 cited 
nee the Land? and adjudged, that in this Caſe, the elds/# Son ſhould 725 Re a 5 
ade the Land, becauſe of the Straitneſs of the Cuitom, and there never by 5 
boving being any d eiſiu in the Auceſtor; but by my Report it would be Name of 
;cherwviſe, had it been alleged, that the Lands were in ihe Nature of art v. 
Borough-Enghifp, which it was not, vut only ſet forth as a particular Cue 8 0 3 
; tor the Law takes Notice of the Cuſtom of Borough-Engliſh, but accordingly 
net, 01 this Special Cuſtom ; which is likewiſe the Reaſon, why in 2 Ld. Raym. 
pleading that Lands are ot che Nature of Borough-Englith, you need 7 19255 
ot fer 1orth the Nature of the Cuſtom Specially. Wms's Rep. 66. Falk 245; 
cited by Hole Ch. J. as about 15 & 16 Car. 2. C. B. Hale's Caſe. | 8 C. cited 
| | SOS | %%% os Reb 
| Ch. J. as the Caſe of Pain v. Barr. 


9. In Special Verdict in Ejectment in N. the Cafe was, a Copy holder Lev. 172; 
ee held ot the Manor of T. had Iſſus two Daughters, and died; that & 18 ee 
Cite of that Manor was, that the eldeſt Daughter ſball inherit the 5 138 
die for her Life, and after her Death, the next Heir Male to the Fa- good, and 
vs, who can make a Deſcent by Males, ſhall have the Lands to him and that the 2d 
bs Heirs, and if there is no ſuch Heir Male, then they fhall eſcheat to the Daughter 


b, | * | | a a ee | . _ thould have 
[5:4 ; after the Death of this Copy holder, his Widow entred, having pay pe 


tor Widow®s 1 tate, and in her Life the eldeſt Daughter died, and then the tor her Life 


Widow died; and the Quettion was, Whether the ſecond Daughter within the 
lLould have the Land, or it ſhould eſcheat to the Lord? Ir was argued, Cultom 
that it ſuch a Cuſtom had been annexed to Lands in Fee at Common 
Law, it had been void, becauſe a Fee Simple can never eſcheat as 
lung as there are Heirs to inherit it; but this Eſtate being created by 
Coſtom, may be modified by Cuſtom, not only as to the Enjoying, 
bat to the Extent of it; and though ſuch a General Cuſtom ſhall not be 
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Deſcent. 
good, yet in this Caſe it may be good ratione loci, becauſe this Manor 
borders on Scotland, and the Scots in former Times uſually made 15. 
vaſions, and therefore it was fate tor the Lords there, to provide them. 
ſelves of ſuch Tenants as might defend their Poſſeſſions, viz, Men nd 
not Women. After ſeveral Arguments this was adjudged a good Cul: 
tom, and that the Daughter was within this Cuſtom tor che elde 
Daughter in this Caſe, thall not be only Primogenita Filia, bur th. 
eldeſt at the Death of her Mother, who derived her Eſtate from be 
Husband, by the Cuſtom. Sid. 267. pl. 18. Trin. 17 Car. 2. B. K. 
Newton v. Shaftoe. 5 | g 

10. Land of the Nature of Borough-Engliſh is granted to A, and bis 
Heirs for three Lives; A. dies. The Queſtion was, whether the eldeſt 
Son or the youngeſt Son ſhall have it? and the Court all inclined that 
the youngeſt ſhould have it, for he is in by Deſcent. And he is not in 
as a Perſon deſigned by Deſcription, for then an Executor might hae 
it; but that it is held, that if it be granted to a Man and his Excc:1tyr5 
the Executor ſhall not have it; and Hale ſaid, the Reaſon of that Was. 
becauſe the Law will not ſufler a Freehold to run our of irs Chanel 
Ad jurnatur. Freem. Rep. 395. pl. 513. Trin. 1675. Barkſdale y. 
Dowdſwell. „ 9 55 5 | 

ci. The Law takes Notice of Borough-Engliſh and Gavelkind Cuſ- 
toms. 6 Mod. 121. in Caſe of Clement v. Scud amore. 

12. One ſeiſed of a Copyhold in Fee in Nature ot Borongh-Enplifn, 
has five Sons, the youngeſt dies in the Life of the Father, leaving Ins a 
Daughter, and then the Father dies; the youngett Son's Daughter is in- 
heritable- Holt Ch. J. in delivering the Opinion of the Court, aid, 
that wherever this Cuſtom has obtained, the youngeſt Son is there 
placed in the Room of the Eldeſt, who inherits by the Common Law; 
and there is no Difference in the Courſe of Def@ents, but that the Cuſ- 
tom prefers the youngeſt Son, and the Common Law the Eldeſt; and 
therefore, as by the Common Law, the Itlue of the eldeſt Son, Female 
as well as Male, de ure Repreſentatonis, inherit before the other Bro- 
thers, ſo by the ſame Reaſon, when this Cuſtom has transferred the 
Right of Deſcent, from the eldeſt to the youngeſt Son, it thall alſo 
by the like Repreſentation, carry it to the Daughter ot the youngett 
Son; and there is no Ground to make any Difference betwixt a De— 
ſcent by this Cuſtom, and by the Common Law. Wms's Rep. 63, 64. 
Hill. 1703. Clements v. Scudamore. „ „ 

13. A Leaſe was made to a Man and his Heirs, during three Lives uf 
Lands in Borough Engliſh, the youngeſt Son ſhould inherit that deſcen- 
dible Freehold, though it were a new created Kftate ; becauſe the Cul- 
tom was ſo annexed to the Land, as to aftect that Eſtate, cited by 
Holt Ch. J. 2 Ld. Raym. Rep. 1028. Hill, 2 Ann. as adjudg'd in 
B. R. in one Townſend's Caſe, on | e 5 

14. So if a Rent be granted cut of Lands of the Nature of Gave. 

kind, or Borough Engliſh, to a Man and his Heirs, it ſhall deſcend to 
the Youngeſt, or all the Sons; cited per Holt Ch. J. 2 Ld. Raym. 
Rep. 1028. Hill. 2 Ann. as adjudged in Towuſend's Caſe. 
15. It Lands of the Nature of Boroug h- Engliſh, or Gavelkind, are 
ſettled to certain Uſes, as to all but the Rever/jon in Fee, but the Reverli- 
on in Fee is not ſettled, this Rever/fon, as Part of the old Eftate, fa 
deſcend in Gavelkind, and Borough-Knglifh, as before; Per Ld. Chancel- 
lor and the Judges Athitants.. 3 Wms's Rep. 62, 63. Trin. 1730. 
Obiter, in the Caſe ot Cheſter v. Cheſter. Sh 


(C) Baſtard 


— 


Deſcent. 


(B. 2) Ancient Manner of Deſcent. 


J the Law uſed in England before, and at the Time of the Con- 

queft, all the Deſcendants of a Perſon dying Inteſtate had Pre- 
{rence not only in Perſonal, but alſo in Real Eftates ; for if a Man had 
died having three Sons and a Daughter, they all equally inherited his 
Real Eſtate; and this appears in Seld. Eadm. 184. Lamb. Saxon Law 
66. Siquis inteſtat' decetlerit liberi ejus hæreditatem æqualiter divi- 
dunto. But after the Congue/t, the Kingdom and Conttitution were to 
be new model led; and this Alteration was made in the 7zme of Henry 1. 
and then Daughters were excluded it there were Males, and it was by the 
zoth Law ot H.1. See Lamb. 202, 203. and then the Wales did inherit all 
alike, eſpecially all the Common Socage Men. bur even then it one 
had died without Iſſue, and had a Father or Mother, the Land fhould 


| 


vst go to any Collateral, bat to the Father or Mother; and this appears by 
the Law of H. 1. Lamb. ubi ſupra. S1quis fine liberis deceſſerit Pater 
ut Mater in hæreditatem ſuccedat vel Frater aur Soror, 11 Pater & 
later deſit; ſo the Collateral was not to come in but upon Failute of 


Father and Mother. And where 1 Inſt. 11. a. this is taken Notice of 


as an exploded Opinion; But Coke had not teen the Laws ot H. 1. then, 


ind the Red Book in the Chequer, that he contradicts, is very ancient, 


ard of great Authority in Law, 12 Mod. 623. Hull. 13 W. 3. B. R. 


i; Cale o Blackborough v. Davis. to 55 
2. But this Law did not continue long, but was altered, between the 


— 


Ng of H 1 and H. 2. and the Father and Mother altogether excluded, 
a then the Law came to be adjudged as it is to this Day, that the 


Lad thould not aſcend to Father or Mother, but rather go ro Collare- 
rals; and this appears by Glanvill, Lib. J. 1, 2, 3, 4. C. — But this Al- 
teration was only as to Real Eſtates; and Perſonal Eſtates were left as 
they were. 12 Mod. 624. in Cafe of Blackborough v. Davis. | 

2. The Fendal Succeſfion came in this Manner; The Lords gave Lands 


brought in the Notion of Succeſſion among the Northern Nations that 


inv aded the Roman Empire. The Lands therefore in the elder Times 
went to the immediate Deſcendants of ſuch Marriage, and originally to 


1c elſe; and firſt they went to Males, as the moſt worthy of Blood, 
14 molt capable of doing the Services annexed to ſuch Donations; tor 


ant 01 Males it went to Females, as Deſcendants of the fame Marriage. 


de Feud was united in the eldeſt Male, becauſe he was obliged to do 
the Duty in the Wars; and tor every Knight's Fee, was to go out 40 


Days with his Lord; fo that the Feud did not divide among the Males 


becauſe the Duty could not be divided commodiouſly. Becauſe 2dly, 
the Males were to keep up the Grandeur of the Family, therefore the 
Inheritance was not ſhared nor broken. Hence it came to paſs, that 
among the Males the Eldeſt was preferred as the moſt worthy, ſince he 


was {ooneſt able to go to the Wars, and do the Duties of the Tenure. 


110. Treat. of Ten. 9. 


Th ND C Baſtard 


unto tuch Perſons as behaved themſelves well in the War, for their Fl 


Lives only; ſometimes they alſo married their Daughters to them Then 
by their Feudal Donations, they limited the Lands to go not only to tidem 
| 0 1 8 b 1 | 7 ug > ) - * 7 
tae Feudary himſelf, but alſo to the Iſſue of that Marriage; and this Verbis. 
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(C) Baſtard, Mulier. 
[By what Dying ſeiſed 5 e ee be bound. | 


Br. Entre 1 a Baſtard enters after the Death of the Farther, and continues 


Congeable, ſeiſed tor an Year, and after aliens to another, and the Alicnes 


CT be Got he eo fone Bets I wi of 
Br Baſtard 
pl. 34. cite the Maxim. 36 All. 2. adjudged. 5 thin 


0 G that 

ſome held that the Feoffee of the Baſtard dying ſeiſed ſhould bar the M ulier, but Brooke ſays 
Quare inde — Fitzh. Baſtardy, pl 14 cites 8. C. — Br. Diſcent, oy 29 Cltes 8 C. and 25 
it ſeems that this is out of the Maxim. | 


Br Entre 2. If a Feme has Ifſuea Dt Baſtard and another Dang ber My. 


en aig lier and dies, and both enter and make Purparty, and the Baſtard dies 
Bees ſeiſed of her Purparty and her Heir enters, the Mulier Cannot enter but has 
5. E — -0olt the Land. Br. Diſcent. pl. . cites 11 E. 3. 34. 

„ Eſtoppel | | 
2 74 Cites 8 C.——— Co. Litt. 244 a. 8. P.- 8 Rep. 101. b. 8 P. cites 2 E. 4. tit. Baſtardy 
19. 41 E A ABR. | e . 


Aſſize. Baſtard Eigue and Mulier puiſne; the Baſtard entered, and 


BI, "Haljer made continual Claim; the Baſtard died ſeiſed and his Heir 


entered and the Mulier entered, and the Heir ouſted him, and he brought 
Aſſize; And fo ſee that continual Claim fhall av oid the Deſcent of 
the Battard. Br. Baſtardy, pl 13. cites 14 H. 4. 9. 10. 
$7 elſewhere of Nonage ot the Mulier. Br. Baſtardy, pl. 13. cites S. C. 
5 Rep. 101. 5. It a Baſtard dies ſciſed and his Iſſue endows the Wife of the Baſtard, 
Abc as yet is not the Entry of the Mulier lawful upon the Tenant in Dower ; 
Jos is who tor his Right was barred by the Deſcent. Co. Litt. 244. a. 
lame, if the 


Feme of the Father of the Baſtard Eigne and Mulier Puiſne be endowed yet the [fue of the Baſtard 
Mall have the Re verſion thereof for rhe Reaſon abovementioned. 


6 If a Baſtard eigne enters into the Land and has Iſſue and enters into 


Religion, this Detcent thall bar the Right of the Mulier. Co. Litt. 


2 
T4 If a Man has Ifſue ſuch Baſtard as is e and dies, and the 
Baſtard enters and dies ſeiſed, and the Land deſcendeth to his Iſſue, the 
coliateral Heir of the Father 15 and, as well as where there be two Sons. 
5 oy” Litt. 244. a 
8 Rep. tot. Ita Man bad Iſlue Ballard Eigne and Malier-Puiſne and the Baſ- 
b. 5. P. He in the Life of the Father has Iſſue and dies, and then the Father dies 


ſeiſed, and the yon of the Baſtard enters as Heir to his Grandfather and 


dies ſeiſed, this Deſcent ſhall bind the Mulier. Co. Litt. 244. b. 
9. It the Baſtard dies ſeiſed without Iſſue and the Lord by Eſjcheat 2 
ters, this dying ſeiſed ſhall not bar the Mulier, becaule chere is no De- 
_ tcenr; Y: Eirr: 244. a 


10. And ſo it is to be e Abeie the Malice PER 10 Deceaſe 


of the Baſtard does enter before the Heir of the Baſtard, for cue 
Deſcent binds and uot the Entry ot the Heir. Co. Litt. 244. 4. 


11 |t 
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1 Is Battard enter and the Miilier dies, "Its Wife Privement en— $ Rep 101. 
Do 1th a Son, the Baſtard has Iſſue and dies ſeiſed, the Son js born, his b. > P. for 


tor ever. Co. Litt. 2 inaſmuch as 
Rig i h pound 1 8 | the Father 


died in 
p. Gion without Interruption the NMulier ſhall not allege againſt the Iſſue Baſtardy in his Father 


* 10.1 l: „det ac 


12. Bt if the Baſtard dies ſeiſed, 5 Wife enſeint with a Son, the 
Munler enters, the Son is born, the Iſſue of the Baſtard is barred, tor Lit⸗ 
tleton purs his Cate, eher there muſt not only be a Dying ſeiled, bvt al ſo 


13. The Bee "of Services, Rents. Rever/ions expectant on Eſtates 9 Rep. 101 
Tail, or for Lite, whereupon Rents are reſerved & ſhall bind the a. b. S. P. 


Right ot the Molier; But a Deſcent of theſe ſhall not drive them, that he . 14 
In „ 
have Right, to an Action. Co. Litt. 244. a. Battardy 


2. but ir ſhall not toll the Entry or Claim of the Diſſeiſee. Co Litt 15. a. ſays it is clear, 


£9 


Baſtards, or Children born out of Wedlock, were totally excluded 


froin 5 0 feud, a. Succeſſion though their Parents had afterwards tntermat- 


nel, becauſe the Lords would not be ſerved by any Perſons that had 
that Stain on their Legitimation, nor ſuſfer ſuch Immoralities in their 
ſeveral Clans, though the Civil Law admitted them as adopted by the 
{ublequent Marriage, and 10 the Canon Law, becauſe the Matrimony 
wiped ot the precedent Guilt, Gilb. Treat. of Ten. 17. 

15. The Vue of the Baſtard 1e not only g2:s a W of poſſeſ- 
ion but a Right of P FOpricly by the Enjoyment of his Anceſtor. Such Iſiue 
are held legitimared t by the Civil Law, ecaule they are adopted by the 
Marriage oft the Mother; ſo by the Canon Law becauſe, the Matrimo- 
nium fublequens collic reatum preceden'; but by the Feadal Law they 

vere excluded, becauſe ſuch a {tain was thought ro continue trom the 


- Crime of rhe Pareats, that they could not do the Fendal Service with Ho- 


a0ur to the Feudal Lords theretore they were anciently excluded, 71/7 
iounatim ad feta legittrmatioin. But by cur Law, if they hid an un- 

nterrupred Enjoyment during Lite, tae Ide for ever inherited; for 
ace there was 0 Objection to their 5 during their Lives, 

ne perſonal Detect mutt di h their P h In- 
e perional He fect mult die with their Petion, in- much as it were n. 


humanity to throw Reproach on them alter their Deceale ; 'and having 


tone the Feudal Duties without Objection, tie Objection comes too late 
en then the perſonal Diſhonour ceaſes, and to the next Perſon in Poſ- 
{hon no Reproach can ariſe. Gilb. Treat. of Ten. 26. SY. 


(D) Wo ſhall be bound hy the Deſcent from the Baſtard. 


Paſtard and Mulier. 


B Di 0 7 
JE Tenant in Tail nath Iſſue Baſtard- Eigne and Mulier-Puilhe, ry 16 Cites 


aig. dies, and the Buitard enters, and continues peaceably tor S. C. 
s Lite,” and Iles, and chis deſcends to his Iſſue, this mall bind the 


e, though this be an Ellate Cal. 39 E. 3 38. b. admitted, > 


2. Bur It lecuis the lilue ot the Muller ſhall not be bound by luch eee 


Deu ent, kor theu (*) this [ould be a Bar of the Tail by the Act of 
lis Father, w IL) is againſt the e It 
7 E | 3. 


that it the Father makes a (Gift in Tail, or IL aſe for Life reſerving a Rent and dies, and the Baſ- 5 
\.tard receives the Rent and dies, this ſhall bar the 88 


Cong pl. 


„ Eites 31 


„ ——. 


566 Deſceut. 


For it ſeems 3. Tf there be Tenant in Tail, the Remainder over to another, and 
that ſuch the Tenant in Tail dies, having Hue Baſtard-Eigne and Mulier-Puiſy: 
2 A and the Baſtard enters, and dies ſeiſed, having Iſſue, the Deſcent from 

| the Baſtard ſhall nor bind the Right of him in Remainder, hut he 


is no Bar, 


bt again ſhall have his Action; kor the Continuance ok the ]ofſeſſion by tie 
tbe Mulier Baſtard ſhall not be prejudicial to him. 39 E. 3. 38. bd. 


and his Fleirs, 


who are privy by the Maxim, and not to Strangers. And it ſeems that ſuch Deſcent ſhall not bing 41. 
Iſſue of the 1utier, if he had Iſſue, becauſe of the Tail, and this by the Statute de Donis Conditions. 
libus in Tail. Br, Deſcent, pl. 16 cites 39 E. 3. 38. 


See (C) pl. 4. Tf the Baſtard dies ſeiſed, the Mulier being within Age, it hall 


1.and the bind him. Contra, Brooke Deſcent 29. q 
Br. Deſcent pl. 49 cites 5 E. 2. and Fitzh. tit. Verdict pl. 48. where the beſt Opinion is, tha 


ſuch Dying ſeiſed ſhall not bind the Mulier, but Norton e contra, becauſe the Continuance make, 
the Baſtard Heir; bur Brooke ſays, Quzre inde ut hic 8. P. and fo likewiſe it the Mulier be 


beyond Sca, or in Priſon, or non Sanz Memoriæ. 8 Rep. 100. b. 101. a ſa ys, that ſome hold the 
Mulier barred for ever, but others hold the contrary; but the Reporter ſays, it ſeems to him, that 
the beſt Opinion is, that the Mulier is barred for ever; becauſe Continnance of Poſſeſſiion and dying 
ſeiſed peaceably and Deſcent to his Iſſue makes him Heir, and his [flue ſhall inherit as Heir, becau!: 
he was legitimated by the Law of Holy Church. ———The Law prefers Legitimation before th: 
Privilege of Infancy. Co. Litt. 244 a.——8 Rep. 101. a. S. P. by the Reporter. 


F. If Baſtard-Eigne and Mulier-Puiſne are, and the Bastard enters 
and jakes a Feoffment and dies, this is no Bar to the Mulier ; tor the 
Maxim is taken ſirifly that he fhall die ſciſed. Br. Deſcent, pl. 41. Cites 
| 6 FE. 2. and Firzh, Baſtara y 24. ET. 3% 
S. p. it 6. In Atfiſe A. is ſeiſed 2 Fee, and has Iſſue T. Baſtard-Eigne, and |. 


— avittmn Nlulier-Puiſne, and dies; T. the Baſtard enters, and dies ſeiſcd, and 
anterruptien. has Iſſue E. and the Mulier has [flue J. and dies; there if the Deſcen: 


Br. Entre be in the Time of the Mulier who was of full Age (as in that Caſe it ſeems 
he was) then the Heir of the Mulier has no Remedy. Br. Deſcent, pl. 


68 cites 31 11 
AM. 18. & 26. cites 31 Aff. 18. and 22. 
Br, Entre 5. Nevertheleſs it ſeems clear, that if the Deſcent of the Baſtard to 
Congrats his Heir had been in the Time of the Heir of the Mulier, who was Infant 
Lites r Aff during his Nonage, then clearly the Entry of the Heir of the Mulier is 
13 & 22, — lawtul. Br. Deſcent, pl. 26. 1 e why 
Br. Age pl 5 5 f 

37. eites S. C. . 5 | 2 
8. If the Baſtard enters after the Death of the Father, and the Mi- 
lier oufts him, and after the Baſtard diſſeiſes the Mulier, and hath Iſſue, 


and dieth ſeiſed, and the Ifſue enters, then the Mulier may have a Writ ; 


of Entry ſur Diſſeiſin againſt the Iſſue of the Baſtard, and ſhall recover 

the Land &c. And ſo you may lee a Diverſity where ſuch Baſtard con- 

tinues the Poſſeſſion all his Lite without Interruption, and where the 

= MBE entrech and imerrupts the Peoſſe/ſion of ſuch Baftard &c. Lit. 
401. 5 = 

9. This Deſcent differs from other Deſceats ; For this Deſcent bars the 

| Right of the Mulier, whereas other Deſcents take away the Entry only 

ot him that Right hath, and leaves him to his Action; Bur here by the 

dying ſeiſed of the Baſtard, his Iſſue is become lawtul Heir. Co. Lit. 


zz oy Ms TER 
$ Rep. 101, Lo. If a Man has Iſſue tuo Daughters, the Eideft being a Baſtard, and 


b. 8 F. and hey enter and occupy peaceably as Heirs ; now the Law in Favour of Le- 


3 gitimation, ſhall not adjudge the whole Poiſelſion in the Mulier (Who 
1% E. z. 59, chen had the only Right) but in both, ſo as if the Baſtard has Iſſue and 
Firzh. dies, her Iſſne ſhall inherit, Co. Lit. 244. a. 2 55 
Abridgment | | Ho ere | 
tit. Baltard 32.——Co. Litt, 368. a. S. P. the ſole Poſſeſſion ſhall not be adjudged in the Mulier only 
2 they both claim by one and the ſame Title, and not one by one Title, and the other by an- 
other Title. : | 


11.1t 3 


| Cafe the Re-entry of Battard, and his dying ſeiſed, bars not the Right Ten. 2). 
dk the Mulier; but if the Baſtard recovers in Aſſt2e againſt the Mulier, this ſays that if 
_ avoids the Interruption of the Baſtard's Poſſeſſion by the Mulier's Entry. the Poſſeſſi- 


the Mulier and the Baſtard re enters, this only gets the Poſſeſſion, and by ſuch Deſcent the Iflue 


any other Ads which muſt be either a Treſpaſs or an Entry, he thereby n © 


_ : r * 
2 — = 
— — - 
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— — 2 — K —— 
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Ts It a Man has Iſſue a Son, being a Ba/tard- Kigne, and a Daughter, 
ind the Daughter is married, the Father dies, the Son enters and dies 
5:4, this ſhall bar the Feme Covert, Co. Lit. 244. a. 


_—_— 


(D. 2) What ſhall be an Interruption of the Poſſeſſion 
| of Baſtard-Eigne. 


J. IF the Mulier interrupts the Baſtard's Poſſeſſion, or a Stranger does Litt. 8 301. 


ir, and he agrees in the Baſtard's Lite (as when a Stranger enters to Co Lit. 245, 


rod a Fine, and within the five Tears he that has Right aſſents) in this Treat WD 


— — 


— — — — _—_— — * 
— — . ICpCars ww." 


on be once 
once inter- 
rupted by 


Hawk. Co. Lit. 330. 


— — 3 —— 
= — —— 

= +4 - 

NE IT IR. 
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acquires only a Jus Poſſeſſionis. 


2. If the Malier comes on the Land by Conſent of the Baſtard, he ſhall As it it 
not avoid his Poſſeſſion thereby; but if he cuts down a Tree, or does be by Invi- 


. ö * 7 0 by 1 i | his 
avoids the Baſtard's Poſleſſion, for where an Act may be done lawfully, at 
the Law will not adjudge it to be wrongtul. Hawk. Co. Lit. 330. and Pic- 

. N 4” 5 tures &. 


or to dine with him, or to hawk, hunt, or ſport with him &c. Co. Litt. 245. b. 


3. If rhe Baſtard enters, and the King ſeiſes for a ſuppoſed Contempt Sc. Co. Litr, 
of the Baſtard, and he dies, and his Iſſue is reſtored on Petition, the Mulier 245 b. 

is barred ; tor the Poſſeſſion of the King, when he has no good Right to 

ſeiſe, ſhall be judged to be the Potletſion of him in whoſe Right he 

ſeiſed. Bur it after che Father's Death the Mulier be found Heir of 

Knight Service Land, and within Age, and the King ſeiſes, the Baſtard is 
torecloſed tor ever; and it the King ſeiſes tor a Contempt ot the An- 

cettor, and the Iſſue ot the Baſtard be reſtored on his Petition, for that 

the King ſeiſed without Cauſe, the Mulier is not barred. Hawk. 


Co. Lit. 330, 331. 


— 


(E) Heir. bat Things /hall deſcend to the Heir or 
e Executor. 1 


„ IF a Nobleman, Knight, or Eſquire be buried in a Church, 60db 199, 
1 and hath a Coat ot Armour and Penons, with his Arms, und 222 pl. 286. 


luch other Enfigns of Honour as belong to his Degree or Order Pym 8. C. 
put in the Church, or if a Grave-Stone or Tomb be laid or made cc. bur the 
tor a Monument of him; in this Caſe, though the Freehold of the Principal! 
Church be in the {arſon, and theſe are annered to the Freehold, gate b got 
yet the Parton or auy other cannot take them or detace them, but he to N 
Iubject to an Action to the Heir and his Heirs, in Honour and Pe⸗ Ch. J in 

| deg fo, e mory thar Cafe 


% 
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ciesy E. mory ok whole Anceſtor they were put there. Mich. 10 Ja, B. 
4, 14. be zn Cale, per Curiam. Co. Lit. 18. b. | 
am | | 
W iche's Caſe, in which the S. P. was adjudg'd accordingly. —— 3 Inſt. 202. cites Corven v. Pym 
S. C. and Lady Wiche's Caſe. Same Caſes cited per Cur. Cro. J. 367. Hill 12 Jac, for the 

Heir is inheritable to Arms as to Hetr-Looms, cites 30 E.4. 2. 39 6-43-14 


| Godb. 200. 2, And the Wite or Executors that firſt erected them, may li 


24 : . . - 7 the 
pee bald Cale have an Action againſt thoſe that dekaced them in their 
by Coke Time. | Co, Lit. 18. b. RS | : | | | | 
Ch. J. to 8 5 | „ | 2. 
have been adjudged 9 E. 4. 14. in Dame Wiche's Caſe. And he faid that he had ſeen a Judgment dies, 
in 6 E. 6. That it Executors lay a Grave Stone upon the Teſtator in the Church, or ſet up his Coat ſhall 
Armour in the Church; if the Parſon or Viczr removes them or carries them away, they or the inf 
Heir may have the Action on the Caſe againſt the Parſon or Vicar - Mo. 898. pl 1232. Pym v. him 
v. Gorwyn S. C. but not 8 P. but Coke Ch. J. cited the Lady Gray's Caſe, who put up the Am calt | 
and Helmet of her Husband in the Church at his Funeral, and in _Freſpaſs brought by her againſt 1 In 
the Parſon for pulling them down, the Action was adjudged maintainable. 12 Rep. 104 in Cor- =; 
ven's Caſe S. C. Coke Ch. J. cited Dame Wiche's Caſe, — 3 Inft. 202 cites S. C. of Cervin v. Shy" 
Pym, and Lady Wiche's Caſe. | | . | 1 
: 8 rap to | SE | | ö Uh Fo 
3. In ſome Places the Hetr by the Cuſtom ſhall have the beft Chat: os 
tlc of his Anceſtor, by the Name of an Heir-Loom. Co. Lic. . b. Us 
| | = | rf 
(E. 2) What ſhall be ſaid a Deſcent by Relation &c. 

333 „ | _ Per 
- 1. NXT HERE the Tenant by the Curteſy ſurrenders to the Heir, and Her 


he is impleaded by Writ of Entry, his Entry ſhall be ſuppoſed by 
| : his Mother, and not by the Tenant of the Curteſy; tor he is in by her, 
| per Rolf, quod non negatur. Br. Enter en le pl. 26. cites 1 H. 6. 1. 
2. It Tenant in Tenant in Tail cnfeoffs his Son and after diſſeiſes him and 
the Son enters, he ſhall be adjudged in by the Feoffment and not by 
Deſcent, Per Tremayle. Br. Diſcent, pl. 39. cites 18. E. 4. 25. 
3. And if the Father and the Son diſſeiſes F. N. and after the Sou re- 


teaſes to the Father all his Right, and aſter the Father dies, the Son ſhall I. 

not be adjudged in by Deſcent but by Diſſeiſin, tor he was Party to the e 

Wrong. Per Brian Ch. J. Br. Diſcent, pl 39. cites 18 E. 4. 27. do 

i 4 But it the Father diſſeiſes F. N. and after enfeoffs his Son, and alter ol 

| diffeiſes the Sin and dies, the Son ſhall be adjudged in by Deſcent, Per Pa 

Brian, Br. Pitcent, pl. 30. cites 18 E, . OT 

3 5. Diſjci/or, Abator, or Intrudor epfeoffs A. who dies ſeiſed, and after NO 

1 76 Heir entered and enfeoffed the Diſſeiſor, Abator or Intrudor, he ſhal! R 
1 ä be adjudged in by rhe Feoflment of the Heir againſt all except the 

R Difleiſor and thoſe againſt whom he did the Wrong; and againſt them I. 

he ſhall be adjudged in as Abator, Diſſei for or Intrudor, as he was at tu 

firit, as he was Party to the Wrong, Per Keeble. Br. Diſcent, pl. 33. | 

ed Le NUR bs = - 

6 If the Diſſeifor himſelf dies without Heir and the Lord enters by F, 

_ Elcheat, the Diſſeiſee may enter, tor there was no Deſcent, Br. Diſcent, F 

pl. 92. eites 9 H. J. 24 | . 1 1 4a 

J. Ihe Wile alter the Death of her Baron waving Fointure made after L 

Marriage, has ſuch Relation and Operation in the Law, that now upon It 

1 | | the Miter the Baron was ab Initto fole ſeiſed, and by Conſequence the Þ 

A Lands deſcend after his Degeaſe. 3 Rep. 28. a. Mich. 33 and 34 Eli MI © 


P. R. Butler v. Baker. 


— —_J_ww 
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'F) JI as Perſons may be Heir to another, and to hom. 


. JD Aſtard-Brothers cannot be eit one to another. 43 E. 3. 32. b. 


2. If there be Father and Son, and the Son makes Leaſe for Life and 
ies, and the Rever/ion deſcends to the Uncle and he dies, the Reverſion 
(1211 not deſcend to the Father but ſhall eſcheat ; becauſe he muſt make 
himſelf Heir to the Son and not to the Uncle who had the Reverſion 
caſt upon at Arg. Show. 246. 1u Cafe of Kellow and Rowden, cites 
1 Inſt. 11. 5 Ed. 4. 7. 1 75 „ 3 
z. It a Son purchaſes Lands in Fee-Simple and dies without Tſſue, living 3 Rep. 
his Father, the Uncle ſhall have the Land as Heir to the Son and not the 4",Þ- 42. a. 
Later; For Iuheritances may lineally deſcend but not aſcend. But h. Peg 
if in ſuch Caſe the Son dies without Iflue and the Uncle enters and claims wy 
dies without Iſſue living the Father, the Father ſhall have the Land as Heredita- 
Heir to the Uncle; becauſe he comes to it by Collateral Deſcent and went in 
not by Lineal Aſcent. Litt. S. 3. „ hey ray 
- | 5 = 3 55 | ought to 
make himſelf Heir to him, who was laſt actually ſeiſed, 


4. Ideots, Madmen, Lepers, Outlaws in Debt, 'Tretpaſles or the like, 
Perſons excommunicated, Men attainted in a Premunire, or convicted of 
Hereſy may be Heirs. Co. Litt. 8. b. 5 


5 a. - wr * r aa an 


(F. 2; Who, by Way of Preference, ſhall take as Heir. 


! IF there is Grandmother, Mother and Son, and the Mother 
has a Brother and rhe Grandmother has a Brother, and the 

Son purchaſes and dies without Iſſue, the Grandmother's Brother is 
Heir. D. 314. pl. 95. Trin. 14 Eliz. Cleer v. Brook. — Pl. C. 444. 451. a. 
Paſch. 1s Eliz. S. C. and S. P. agreed by all the juſtice. 

2. If an Advouſon deſcends from the Son to the Uncle, the Father ſhall 
not have it, if the Uncle dies before he does or can preſent; So of a 
% ᷣuuVXQmæmm ß p ß 

3. It is an old and true Maxim in Law, that none ſhall inherit any 
Lands as Heir but only che Blood of the firſt Purchaſor, for Refert a quo 
tuit perquiſitum. Co. Litt. 12. a. 3 5 

4. The next of the Vorthieſt Blood ſhall ever inherit as the Male, and 
4% Deſcendants from him before the Femals, and the Female of the Part of 
Father before the Male or Female of the Part of the Mother, becauſe the 
Female of the Part of the Father is of the Worthieſt Blood; and o 
among the Male, the the Eldeſt Brother and his Poſterity ſhall inherit 
Lands in Fee Simple as Heir before any Younger Brother or any deſcending 
from him. "Co. Litt. I. im Principioc————mm_mnmnmmnmomnnm 3 

5. By the Ancient Cuſtom of Wales Females cannot inherit. 4 Inſt. 241. 

cites a Charter to that Purpoſe. 5 | | A 7 

6, None can be Heir ro a Fee Simple by the Common Law but he Ratelif; 
that hath Saugij.půä m Duplicatum, the whole Blood both of the Father Caſe, Defici- 


and the Mother; and therefore the half Blood is not inheritable by De- me = non 
| | | poteſt elle 


{cent, Co. Litt. 14. a. 84. b. | 
8 by I 1 F 7, Where Raten 


& S P. Brother or Sitter ; But there is Creat Grandmother and Grandimuther 


— 
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+ 2 Roll, Rep. 7. Where a Man has ſeveral Daughters and he deviſes Land to 2 


256. S. C. third Daughter, Remainder Proximo Conſanguineo of the D 


Eldeſt Daughter is the next, Palm. 303. Mich. 20 Jac. B, 

„„ „ . 
Hale's Hiſt. 8. If a Son purchaſes and dies without Iſſue, the Father, Grandfather 
J 


3 and Great Grandfather and ſo upward, 4% the Male Line are dead exc, 


evilor the 


, and 
each of theſe have a Brother, the Grandmother's Brother here ſhall inherit 


the Son, becauſe he ig the next Heir to the Son on the Father's Part, but, 
the Father purchaſes and dies without Iſſue, the Great Crandmothers By. 
ther is then Heir to him on his Father's Part; But if the Father dies bins. 
ing a Son and that Son dies without Iſſue, the Lands here muſt go to ;1, 
next Heir of his Father on his Father's Fart, and that is the Son's Greg 


Grandmother's Brother, and the Father's Mother's Brother is not to take, 


tor the whole Line is ſpent; for here is the ſame Devolution and and 


Hereditary Succeſſion, as if the Father had died without Iflue ; by; if 
the Son enters, and is ſeiſed, the Lands devolve ron the Son's Crandumther's 


Brother (i. e.) the Father's Mother's Brother. Hales de Succetl. 96. &c, 


+ 
3 


— — 


1 [ Who may be Heir! 
By Matter ſubſequent. 


2 Roll. 1. A Baſtard map be Heir againſt a Stranger by Continuance. 43 
. 1 E. . e „„ . | 
(T) pl. i. | | | 


cites 21 E 4.46.8 P. ——A Baſtard may be Heir hy Continuance of Poſſeſſion. B Parol Demur 
Kc. pl. 12, cites 21 E 3. 46. Per Thorp. 


7 


— Co. Litt. S. a. in Principio 8. P. Sec (C) pl. 1. 


2. An Hermaphrodite, that is as well Male as Female, ſhall be 
Peir either as Male or Female, according to the Ser which pre- 
valls. Co. Lit. 8. [Ca. in Principio.] . : 
3. If an Alien be made a Denizen, the Iſſue which he hath alter 
hall inherit him, but not the Iſſue that he has before. Co. Lit.“ 


(a. in Principio.] 


cry er tor. 4. Tf an Alien hath Ifſue in England two Sons, theſe Sons arc Dr. ö 


nizens, and yet the one of them cannot be Heir to the ocher of the. 


becatiſe there never was any Inheritable Blood between the Father 
and them, and where the Sons could by no Poſſibility be Heir to the 


Father, the one of them ſhall not be Heir to the other. C9, Lit. 8. 


5 ſa. verſus Principium ]) 
4 * 8 * 5. If a Man hath Iſſue two Sons, and after is artainted of Trea- 


cordingly,. 0M or Felony, the Sons may be Heirs one to the other, for the At 
Palm. 19 tainder of the Father corrupts the Lineal Blood, but not the Col! 
5 C reſolv- lateral Blood between the Brothers, which was veſted in them be 

ed; for fore the Attainder. Mich. 40, 41 El. in Scaccario, Hobby's Calts } 


kockfactale quod vide, Co. Lit. 8. 


blood between the Sons and Father, yet upon the Rule put by Littleton, there is lawful Blood of 
| — | ———-Noy. 158. to 141. The Song a Boreſton and Adams S. C. argued very 
fully but no judgment.— S. C. cited and aſſirmed by Doderidge and Haughton J. to have becn 


the Part of the Mother. 


refolved in the Exchequer, 2 Roll, Rep. 93. Cro. J. 539. pl. J. S. C. cited as adjudged, that 
the Daughter ſhall inherit Cro C. 543 pl. 8. cites S. C. 8. C cited Litt. Rep 28. as ad- 


judged that he ſhould not be Heir to the Brother, becauſe the Bridge was broken by the Attainder 
of the Father —2 Sid 25, 2 cites 8 C. 5. C. cited by Ld, Ch. B. Hale, Vent. 425. ® 


6. But 


zuled, that the Siſter ſhould inherit ger Brother. 


> W * 


T 17 a Man hath Iſſue two Sons, and the Eldeſt is attainted of All the 


— 491 


6. But if a Man be attainted of Treaſon or Felony, and atter hath Sid. 201. 
Ive two Sons, in this Caſe they cannot be Heir one to the other, be- Paſch. 16 


Ir t Car.-2, in 
cauſe they never could be Heir to their Father, nor ever had any In- qe Ex. 
hcritable Blood in them. Co. Lit. 8. , EY — 
Chamber 


in Caſe of Caſe of Collingwood v. Pace, it held contra, and ſays that ſo it appears in the Caſe of 


Boraſton and Adams, Noy 158, 159. and in the MS, and that for Authorities there is only the ſingle 


Opinion of Ld. Coke 1 Inft. 8. a. in Hobbis's Caſe, which is againſt this Judgment, and ſays, that 
this is Confirmed by the Caſes of Godfrey v. Dixon, in Cro, J. 539. and by Foſter and Ramſey's Caſe, 
3 Rep. 8. b. dee tit. Blood corrupted. (B) 5 | | 


„ He that is born deaf and dumb may be Heir to another. Co. 
Lit. 8. Ca. verſus finem ]) 5 . Fol. 626. 
g. So he that ts born deaf, dumb, and blind, may be Heir ta ano > 


ther. Co. Lit. 8. [a. verſus finem. ] 


9. When the Tenements given in Frankmarriage to one Daughter are put 
in Hotchpot between other Parties, they are become in the {ame Courſe as 


other Tenements, of which the common Anceſtor died ſeiſed. Br. 


Mortdanceſtor, pl 24. cites 10 Aff. 14. . 
10. The goungeſt Son enter'd alter the Death of his Father, yet he 
cannot be Heir by Continuance ot Poſſeſſion. Br. Parol demur &c. pl. 12. 


_- cites 21 E. 3. 46. Per Thorp. 


11. One was Tenant by the Curteſy and the Heir within Age, and Affiſe 
of Reit was brought agaiuſt them, and the Tenant by the Curteſy ſurren- 


der'd to the Heir pending the Writ, and died pending the Writ; and per 
June he ſhall not be adjudg'd in by Deſcent as to the Plaintiff to 
abate the Writ, becaule the taking of the Surrender is his own Act, 


and it the Tenant by his Curteſy had charg'd, the Heir ſhould hold 
charged during his Lite. Per Rolt, if Writ of Entry be brought againſt. 
the Hur aſter the Surrender, he ſhall be ſuppoſed in by his Mother, and 


not by the Thenant by the Curteſy. Br. Surrender, pl. 24. cites | 


1 H. 8. k. 0 5 
12. It a Man has Iſſue a Sou and a Daughter, the Son purchaſes Land 


in Fee Simple, and dies without Iſſue, the Daughter ſhall inherit the 


Land; But it the Father has afterwards ſuc a Jon, this Son thall enter 
into the Land as Heir to his Brother, and if he has Iſſue a Daughter 
and no Son, the thall be Coparcener with her Siſter. Co. Litt. 1 f. b. (8) 

13. If the Daughter conſents to a Raviſher, and the next Heir enters Lat. 72. 


. „ 11 ; Yaſ: 7 . Paſch. 1 
and the Danghter dies, the Heir is now in by Deſcent; Per Jones, Palm. = K. 


405, in a Nota. Gulielm 


5 Sale: Fer-- 
Jones, S. C. 


5 5 LAS, J > . : . — F* 4 - — , . = 
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; | a . . Th | b See tit Blood 
(H) What ſhall be al Impediment of a Deſcent. 2 


Alien. 


elony, and dies in the Lite of the Father, and after the Fa- Books cited 


ther dies ſeiled of Lands, this ſhall deſcend to the ſecond Son, or <<" 


to be mile 


to the Daughters of the Father, if he hath no Son; for the At- printed, for 


dainder of the Eldeſt Son did not corrupt the Blood between the I do nor 


Blood between the Youngeſt Son and the Father, 46 Af, 1. Curia. „lee che 
Co. Lit. 8. dubitatur. 27 E. 3. 77. b. Te the S. P. 


= wy one 
—— eee eee | EI _ Bn | ot them 
Dor in 46 Aſſ. pl. 2 cited by Mr. Danvers. — gut if the Son attainted has a Son at the Death of the 
Grandfather the Land ſhould eſcheat. Br. Diſcent, pl. 22. cites 27 Aſſ. 11 — —D. 48. a. pl. 16. 
Mich 32 H. 8. S. P. held accordingly in Caſe the Eldeſt Son had no Ifſue living, but if he had, 
the Land ſhould eſcheat and not go to the Younger Son, becauſe ſuch Iſſue would be inheritable by 
hi | the 


ed, provided that he is not his Son. Br. Diſcent, pl. 22. cites 27. Al. 11. 


neither can his Children, it he has any, be Heirs to any other Anceſtor, Co. Litt. 291, b. 


C72 Deſcent. 


the Law had it not been for the Attainder——S. P. and ſame Diverſity by Berkley J. and 1. 
ſaid, that when he was Judge in C. B. it was fo adjudged in Mackwilliams's Caſe, and o jones 
B. R. in Cafe of Croker v Kelſey ard afterwards affirmed in a Writ of Error, Cro. ( * 
To. 34. Arg. cites 20 E. 2. Fitzh. tit Deſcent [16] & D. 48. a. Hob. 334. in a Note 1 * 
End of Mackwil:iams's Caſe cites D. 48. S8. S. P. | the 


— 


— 


— ů — 


8. 0 put 2. But if the Eldeſt Son, being attainted of Felonp, furvives the 
5 pond Father, he ſhail be an Impediment to his Brother or next Heir to 
Land hall habe the Land by Oelcent from the Father. 26 Aft, 1. [z. adzudged, 


\ 


eſcheat to 1 I), 4. Rotulo PParliamenti, Numero 132. a jIrtition was prefer. 


the yn red, That where the Eldeſt Son, during the Life ot his Father, js 
chere: but actatnted, the next Brother might notwithſtanding lncceed as Holt 


there; but 


if be dies ti his Father c. To which it was aniwered by the King, Lec the 


without Common Law run. Co. Lit. 8. 
Iſſue living | =; 
the Father, then another Heir of the Father ſhall have it, who is next of Kin to the Son attaint- 


| | - An attainred 
Perſon cannot be an Heir, nor have an Heir, unleſs his Blood be reſtored by Act of Parliament; 


9 


Rep. 41. a. They cannot inherit either Father or Mother; for Want of Sanguinem Duplicatum. 


 — — Hob 334. in a Note at the End of Fitzwilliams's Caſe cites D. 48. 32 H. S. S. P..—— o 
24 Arg cites 8 C. and Fitzh. Diſcent [16] 20 E. 2. S. P. —— Cro. C. 435. S.P. by Berkley and 
Jones J. | - | 1 


* See tit. Blood corrupted (B) pl. 2. and the Notes chere, 


But ſee 5 3. Tf a Man hath Iſſue an Eldeſt Son, born out of the Allegiance 
L.cv 60. of the King, and aicer hath Illue a Younger Son born in the Realm, 
e the Voungeſt Son ſhall be Heir to the Father, and the Eldeſt ſhall not 


201. Vent : , mer, 
8 Impediment to him, becaule the Eldeit never had any Jn: 
Hale Ch. J. heritable Elaod in him. Co. Lit. 8. 8 8 


e contra. 4. Treſpaſs ot a Cloſe broken. Priſot intitled the Defendant becaufe 
the Deſendant was born Ultra mare, and that he was ſeiſed of eight 


Acres of Land, where &c. in Fee, and in the Time of H. 4 went beyond 


Sea without Licence of the King out of the Allegiance of the King, and there 


eſponſed B. who had Iſſue there the Plaintiff, and there remained all their 
Lives without Licence, and died ſole without any other Iſſue of his Body, and 
the Land deſcended to W. as Coſin and Heir, and ſhewed How Coſin &c. 
who entered and enfeoffed B. Que Eſtate the Defendant has, and gave 
Colour to the Plainrift, Judgment &c. Newton faid, if he who was 
born beyond Sea ſurvived his Father, there he cannor be Heir, nor any 
other ot the Blood of him who died ſeiſed; for there is a Meſne Impe- 
diment. Br. Deſcent, pl. 12. cites 22 H. 6. 38. Ts 


F. A Man has Iſſue two Sons, the Eldeft is attainted &c. and dies; the 
_ Father dies ſeiſed, the Youngeſt Son ſhall inherit, otherwiſe if the Eldeſt 


had had any Iſſue. Dy. 48. a. pl. 16. Trin. 32 H 8. Anon. 
6. There is a Diverſiiy between a Diſability Perſonal and Tempcrary and 


Difability Alte and P erpetual ; As where one is attainted of Treaſon | 


aud Felony, this is an Abſolute and Perperual Diſability by Corruption of 


Blood tor any ot his Poſterity to claim any Hereditament in Fee Simple, 
or as Heir ro him or to any other Paramount him; But when one is 4% | 


abled by Parlaient (without any Atiainder) to claim the Dignity for bis 


Life, chis is a Perſonal Diſability for his Life only, and his Heir after 


his Death may claim as Heir to him or to any Anceitors Paramount him 
Reſolved. II. Rep. 1. b. 39 Eliz, in Ld. Delaware's Cafe. 


J. If a Man be jeifed oy Lands in Fee, and has Iſſue two Daughters, and 


aue of the Daughters is atiainted of Felony, the Father dies, both Dauzhiers 
being alive ; the one Moiety ſhall deſcend to the one Daughter and the 
other Moiety thall elcheat. Co, Lite. 163. b. 


8 But 
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In 0.» 
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iZeicent. 
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g. Bur it a Man make a Leaſe jor Life, the Remainder to the right Heirs 
/ 


＋ 1 betng dead, who has Iſſue two Daughters, whereot the one ts attainted 
„Lider; in this Cate ſome have tad that the Remainder is not good 
or a Moiety, but void ior the Whole, for that both the Daughters 
1.0u1d have been (as Littleton ſays) but one Heir. Co. Litt. 163. b 

g. It a Sea has a Hon who purchaſes Lands, and the Mather of the S n 
„ 11tatuted, and he dies without Iſſue, the Uncle on the Parr of che F4- 


ler all inherit, for he does not convey nor make a Deſcent by the 


other. Arg. Noy. 159. Trin. 4. Car, in the Exchequer in Caſe of the 


0 


King v. Boreſton and Adams. 

10. So it the I of a Baſtard purchaſes Lands and dies withont Iſſue, 
11chough that Land cannot deſcend to any Heir on the Part of the Fa- 
ther, yet the Heir of the Part of the Mother may; So it the Patt ad 


«is attainted. For the Heirs of the Part of the Mother makes not any 
Conveyance by the Baſtard. Arg. Noy. 159, in the Exch quer in the 


(iſe of the King v. Boreſton and Adams. | 
11. The Husband and and Nite have ſeveral Taheritauces and they have 
Ire one Son, and die, this Son ſupplieth the Place of 1everal Heirs and 


makes his Claim and Deſcent to Land feverally, viz tothe Lands of the Fa- 


ther as Son and Heir to the Father, and ili not intitle himſelf to that 
Land as Son to his Mother, nor name tis Mother, and to the Land of 
tte Mother as Son and Heir to the Mother, and never mention the Fa- 
ber; and yet it is true that the Son, as he had a Father, fo had he a 


TERS 


— Mother, and from them both does derive his Blood and Iſſue; yet will 


1: not tollow, that by rhe Attarnler of the Father the Son (all be diſabled 
t5 inherit the Mother ; nor by the Attainder of the 1 tier ve diſabled to inhe- 


e Father ; tor the Sonclaimeth not to be Heir to both by the Intire 


Blood be receiveth irom both, bur ſeverally to be Heir to che Father 
the Blood from the Father, and Heir to the Mother by the Blood 
the Mother, There is /angnurs naturalis and finguis hœredlitarius. The 
Som as touching his natural Flood has it proceeding both iromrhe Father 


and the Mother, jointly, intirely and infeparably ; Bur as touching his 
hereditary Blood that is deſcended unto him, he his that dividedly and 


* 


 teverally, viz. from his Father for his Inheritance, and from his Mother 


ior her Inheritance 5 Therefore the Father's Attaiuder which does nor 
corrupt Sanguitem, bur jus Sanguinis, is not the natural but the heredi- 
tary Blood, may be an Impediment that the Son cannot be his Heir be- 
cauſe between them the hereditary Blood is corrupted, but it can be no 
impediment to the Son to inherit the Mother's Land, tor that hereditary 


hlood between the Mother and the Son is not corrupted by the Attain- 
der ot the Father. Arg. Noy. 168. in Cale of the King v. Boreſton and 


Adams. ; „% : „ 
12. It the Father is attainted of Felony in the Life of the Grandfather 


and atterwards the Grandfather dies, the Land thall eſchear ; for the 


Son ought to make his Deſcent by him, which cannot be; Per Berkley, 
Croke as HEE ER coo - 

13. Without an adual Entry of him in Rever/1on upon the Poſſeſſion 
no Deſcent can be caſt, per Cur, held in Evidence. 2, Keb. 139. pl. 


74. Mich, 13. Car. 2. B. R. in Caſe of Burton v. Laſlel. 
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LLeſcent. 


(I) In what Caſes a Man ſhall be ſaid to be in by 
Deſcent, or by Purchaſe. 


Hob. 30. 1, J F a Man deviſes Lands to one that is his Heir, this is void, 
4 I and it ſhall operate by Oeſcent. Hobert's Reports 42. b. 


Ch. J. cites Cornden's CAL, for where there is not any Atteration or the Eſtate 
2 H. 6. — by the Ocvile of the Eſtate which the Law gives to him, he chall be 


Vaugh 271. In by Oelcent, which by Intendment is more for his Advantage, 
Se, ban ds £0 tätze qwap an Entry, and for a Warrautp, and is the more 
UT antient Tire, © © Sn. 


Cites Cro 


E. 833. pl. 2. Trin. 41 [43] Eliz. Hainſworth v. Pretty. 
Sty. 148, 2. 1 a Man deviſes Lands to his Wiſe for Li ſe, the Remainder wo 0 


Tye J. S. who is his next Heir in Fee, this is a void DO2vie to J. S. and 
a ju Te 


for the he ſhail be in after the Death af the Ocviſor by Oelcent, tor the al. 


Piainiff [eration Ot the Eſtate in Keverfion, wich the Law gives him, to g 


Liemiamber, winch us given op ric cvile, 5 no aip Alteration of 
the Elrate ui point of Ellacc, and therctore he chall be ſaio to ben 


by Oeſcent, which is the {tore ancient and better Eſtate, and not 


bp Purcyale by way of Rewamder, Sich. 24 Car, B. B. between 
Prejtoa and Holmes, QBZUDSED upon a Special Verdict. Intratur. TTC. 


„ 3. If a Man deviſes Lands held by Knight's Service to his Wiſe 


pl. 1 6. Hill. 


| FE C. B till J. S. who is his next Heir, comes to the Age of 24 Fears, and ar 


Tlinde y that Age he deviſes all to the ſaid J. S. in Fee, and when he comes to 


Lyon, S. P. the faid Age of 24 Years, that his Wiie ſhall have the third Part for 
held accerd- her Le, and if J. S. dies beiore the Age ot 24 Years, then the Land 


ingly, _ ſhall remain to the Wite during her Lite, and after her Deceaſe, (if 
May : e J. S. have no Itjue) the Remainder to his Daughter in Tail, the Re- 


Withſtand- mainder to the right Heirs of the Deviſor; the Wife dies atter the Þ 
ing the Pik. Heir comes to the Age ol 24 Vears; In this Cate ns Intail is made 


TO by the Will, but J. O. thalil have it by Oelcent in Fee. D. 2 3. Ya. 
the 6% pl. 124. 38. Ubiüdge d. ee : 
po totidem Verbis - ibid. 20 pl 107. S. C. in totidem Verbis.—8. C. cited by Hobart Ch. 
J. Hob. 50. — Dd. C. cited 2 Roll Rep. 217. Arg. ; Ee 1 | = | 


Sty. % 4. Tf A. be feiſed of a Copy hold in Fee, and ſurrenders it to the 
. Ule of his Will, and after by his Mill deviſes it to B. his Couſin, for 


S. C adjor- his Lite, and atter his Deceaſe to the Heirs of his Body begotten for 


FRALA ever. (*) In this Caſe the Word Heir being limited to the Body of 


„Fol 62. B. eft Nomen collectivum, and all one wich the Word Heirs; and 


the Words tor ever, in Caſe of a Deviſe, makes a Fee, and is only 


natur. 
Ibid. 2 z. 


3 and it is not like to 4-cher's Caſe, Co. 1. where the Deviſe 18 to one 


CAS tor Lite, and after co his Heirs Male, and to the Heirs Male of {uch 


tit. Parols Heir Male, {Or there the Inheritance is limitted to the Heir of the 
H) pl. 4 Body ct the Heir Male, 9. 1651. adzudged in a Mrit of Error upon 
55 a Judgment in Banco, upon a Spectal Dervice between T and 

les lers Lecgdal, und the Judgment given in Banco, e contra reverſey 125 


STK, 


put to ſheu his Intention, as is uital when Land is given to ano 
S. C and ther aud his Heirs kor ever; and therefore in this Cale this is a Fee 
the former executed in B. and his Heilt is in by Delcent, and not by Purchaſe; 


—— et. ꝑ— — — ' 
bs - „5 cc — 22 } f | 


Deſcent. 575 


5 Error, Jutratur, 1. 1650. Rot. 279. this reverſed by the Opi⸗ 
1 of the Court, præter Juſtice Jermyn, who was of the contrary 
WT: a Man leaſes to one for Life, the Remainder to the right 
Ucirs of J. S. J. S. being dead at the Time, his right Heirs hath the 
Remainder by Purchale, 2) E. 3. 87. 5 

6. Sv the right Heir ſhall have the Remainder by Purchale, chough See tit. Heir 
J. 8. was living Row A of 1 2 E. 3. 87. ” 10-2) rz. 

. When the Ancettor by any Gift or Conveyance takes an Eſtate „g. h. 
of Freehold, and in the ſame Gift or Conveyatice an Eſtate is limited 51 b bien 
immediately to his Heirs in Fee or in Tail, there the Mords, his Heirs, 8 C. 
are Words of Limitation, ane not of Purchaſe, for his Heir ſhall be 8“ Fſtare, 
in by Deſcent. Co. 1. Sheliy 104. 40 E. 3. 9. b. f 45 E. 3. 19. $6 
17 E. 3. 43 b. 64. Contra, | 7 DD. 4. 23. b, | . Br Eſtates, 
C. — Br Nuper obiit pl. 1. cites S. C. fo that the Heir is in by Remainder and A « 
And Brocke ſays, Sic vide, that it is a Fee Simple executed. | 8 | 5 
F _ Motrdanceſtor, pl. 4. cites S. C. See tit. Remainder (G) pl. 7. & (H) pl. 3. 4. and the 
Notes there. | „„ dt | 


3. Soft will be if an Eſtate in Fee or in Tail to his right Heirs be . Dient 


limited immediately. CO, 1. Shelly 104. * 40 E. 3. 10 adjudged, “ LO 
411, 4 74. || 24 E. 3. 36. 27 E. 3. 8) b. e 


- „„ 3 3 Br. Dower, 
pl. 33. cites 11 H 4. 43. but nothing is ſaid to this Point directly. —Fitzh. Dower, pl. 27. 
Cites 8. C. ** RT 8 8 | 

| Fitzh. Age. pl. 19 CHEE 8. C. 


9. Ik a Copyholder of Inheritance ſurrenders it ro the Uſe of ano- 
ther and his Heirs, QIU he to whom the Surrender was made dies 
betore Admittance, any atter the Lord admits his Heir, he (hail be 
laid in by Purchaſe, and not by Oeſcent, tor he is in by the Lord, 
tor nothing was in his Father vy che Surrender betore Aamittance. 
Fo Tr. + El. B. Moore's Cale. N 42 . N FF 
10. It A. bargains and ſells Land to B. in Fee tor Money, and after r 
dies betore Inrolment of the Oced, and aiter the Deed is 1nroll-d, his 3 1890 
Heir ſhall be in by Octcent ; and ik it be held in Capite, ſhail ſue Li- Paſch. 15 
very ik he be of full Age, and Wall be in Ward it within Age, tor Je 8 - 
upon the Inrolment it ſectles in the Bar gatnee, between the Bargainor ©: 585 
and him, ab initio by the Statute of Ales; and the Statute ot Jn- bela accord- 
 rolinents ſays, That nothing hall pals except ic be mroll'd, fo that ingly. 
ll it be inrolled it veſts not by the Stattice of Inrolments, but by 
the Statute of Uſes. I)obert's i4cporcs 184. Dimmock's Call, © 
11. Where Land is given in Tail, the Remainder to the right Heirs of 
% Donee, and he dies without Iſſue, his Heir Collateral ſball be adjudg'd 
 #n by Dejcent from his Anceſtor, and not by Purchaſe from the Ay 
3 Dig 177. Lib. 11. cap. 54. S. 54. cites Hill. 30 E. 3. 
Entry 58. VV TT: 5 as 
22. And ſ% ir ſhall be where Leaſe is made to one for his Life, the 

Remainder to his Right Heirs. Thel. Dig. 117. Lib. 11. Cap. 54 8. 

Fg. eites 45 E. 3. 19, and 33 H. 6. 5. | 5 
13. Where Land is given to the Father for Life, the Remainder to the 
_ t/deſt Son in Tail, the Remainder to the right Hers of the Father, and the 
Father died, and aiter the S died without Iſſue, and the youngeſt Sou © 
enter d, and was adjudy'd to pay Relief, as Heir to his eldeſt Brother, 
and not to be Purchaſor by Name ot Right Heir of the Father. Br. 
Eſtoppel, pl. 25. cites 40 E. 3. 9. e he 

14. ln Athſe, a Man /ca/zd to the Baron and Feme for Life, Remainder 
% A. in Tail, A. by Decd releaſed to the Baron and Feme all his Right 

| | 0 without 


Deſcent. 


Tenant jor Life, and after the Tenant for Life dies, there the Fee Simple 


Ns OTST” oo& woes 


without Warranty, and after dicd, his Illis within Age; the Bar: 


. - + H . ; . I 0 : HI ality 4 
io B. in Tail, Rewainder to C. in Fee, and alter B. died withoy; , 


„ ue, 


and then the Heir of A. entered upon C and C. ouſted him, and 4 
brought Aſſiſe and recover'd ; For his Entry was lawful, becauſe bee 
the Releaſe without Warranty, 10thing paſſed bur his own Efjare 10 


X 5 ; 5 or 
his Lite who relcaied, and the Entry is good upon the Feme Cover: 
: DE R | | | Y 1 it 

and the is put to her Cui in Vita. Quod Nota. Br. Entre congeable, 
. , = * 

U 


pl. 83. cites' 43 Aft 1). 
15. It the Son diſſeiſes F. N. to the Uſe of his Father, and n 


Aſſiſe againſt the Father and Son, and the Father dies pending the Nin, 


the Writ thall abate, for the Writ is in by Deſcent. Br. Þj 
. | 

16. Land is given to V. and A. his Feme, in Special Tail, the Re. 
mainder to R. in Tail, the Remainder to the right Heirs of R the Baron 
died without Iſſue, and A. his Feme ſurviv'd, and is Tenant in Tail 4. 


(cent, pl. 


ter poſſibility ot Iſſue extinct, and rock another Baron and had Iſſue, and 


after R. died without Iſſue, to whom A. the Feme 7s Heir, and after J 
died, the ſecond Baron ſhali be Tenant by the Curteſy, tor when the Re. 
minder in Fee came to the Feme Tenant in Tail, atter pofſibiliry gt 
Iſſue, the Frank-tenement was extiudd in the Fee, aud ſo A. was ſeiſe in 
Fee, bur per Pigor, if A. was within Age, the ſhall not have her Age, 


nor the ſhall not be in Ward, tor ſhe had the Poſſeſſion by Purchaſe; 
Per Pigot and Choke; and per Needham, if he in the Reverſion or Re- 


mainder had charged the ſaid A. thould hold diſcharged. Br. Eſtates 
PE #5; ies „ , - „„ 8 
17. It the Heir within Age recovers by Writ ꝙ Entry ſur Diſſeifn, he 
ſhall be in Ward; For he is as if his Anceſtor had died ſeiſed, and he 
10 in by Diſcint, and the fame Law it the Heir within Age recovers by 
Wiit of Cutitage, Br. Garde, pl. 42. cites 15 E. 4. 10. Per Browne. 
18. Ita Man gives in Tail the Remainder to his right Heirs, the Fee 
Sl ple never was out of him, and therefore it deſcends to his Heir, Br. 
Emery: diet ene 8 re Pd 
19. Lat otheraiſe it ſeems where a Man makes a Feoffment in Fee in 


Poſſeſſion, and diſſes himſelf of all, and re-takes for Life the Remain- 


der in Jau, the Remainder to his right Heirs and dies, and after the 


Tenant in Tal dies without Iſſue, there the Heir who is right Heir, is 
 Parchafor. Ioid. | 


20. But if the Tenant in Tail had died without Iſſue, in the Life of the 


was velied in the Tenant tor Liſe, by Extinguithment of the Metne 


 Remainaer, and therefore there the Fee Simple deſcends. Ibid. 


21. li Baron makes Feoffment in Fee, to the Uſe of himſelf and beme in 
Tail, (within the 11 H. J. cap. 10. ex Provis' viri) Remainder to the 


Heirs of the Husband,, they have Iſſue a Daughter, the Baron dies; the 
i} ie privement cnſeint with a don; the Feme before the Birth of the Son 

edles Fine, or ſuffers a Common Recovery; in this Caſe, though the 
Daughter do or do not enter, or though the Daughter had joined in 


the Fine, or had been vouched in the Common Recovery, or by any 
other Act had diſabled herſelf to rake Advantage of the Act, yet the 
Son born alter wards {h:1] take Advantage ot it, tor the Daughter cai- 
not do any Ad to bar the Son of his Entry; But upon the 6 R. 2. cap. 6. 


which euacts quod proximus de fanguine eorundem rapientium, et rap- 


torum cut Hereditas deſcendere &c, deberet poſt mortem rapientis vel 


rapte habeat Titulum &c. intrandi &c. Here if the Dau zhter enters, 


the ſhall retain it always againſt the Son born af erwirds, for the 
Daughter by this Statute has the Land merely as a “ rquiſite io Fee 
Simple; For the Statute ſays, intrabit &c. et ten bit de Jar* Here di- 


tcariO. 3 Rep. 61. b. Mich. 37 & 39 H. 8. in à Nota by che Re- 


porter. 
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wold's Cale. 
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21 And compare it to the Caſe, where if a Remainder is limited to 
the right Heirs of F. S. and he dies, having a Daughter, the Daughter 


— 


ſpall have this as a Purchaſor, and ſhall retain the Land againſt the Son 
born afterwards, Hut when the Daughter enters by 11 H. 7. ſhe is iu of 


an Eſtate Tail Per tormam Dont and ſo 2 Nature of a Deſcent, and nut 
merely as @ Furchaſor, tor ſhe is to claim as if the Wife had been dead. 
3 Rep. 61. b. 62. a in a Nota by the Reporter, cites 9 H. 1. 25 b. 

23. It a Man /eaſes for Life, the Remainder over in Fee, and he in Re— Ba if a 
manader dies, his Heir Wichin Age 5 his Heir thaJl not be in Ward, and Mn leaſes 
contra if the Tenant for Life, who was Tenant to the Lord, dies; For for Lite, re- 
there the Heir has the Remainder and Land by Deſcent. Quod Vide %, the 
' : ie "Ward. i 1d N : 8 Rererſon and 
in the Writ of Ejectment of Ward, in Old Nat. Brey. Br. Garde, 40. Sg 
pl. 113. | | Heir within 

| 3 5 = 5 Age, to 
ſcall be in N ard in the Lite of ene Tenant ft ay Life; For he in Rever/ion is immediate Tenant. Contra of 
lim in Remainder liviug che Tenant for Life, Br. Garde. pl. 113. cites Old Nat. Brev. 


24. If a Has ſeifed of the Manor of S. covenants with: another, that 
hen F. H. frail tufenſ, Puno, the Manor of D. then he will ſtand ſeijed 
the Manor of S. ts the Uſe of the Covenantee and his Heir, the Covenan- 
ice dies, the Heir within Age, J. S. enteoiied the Covenantor ; and 


here it was bolden in \ ood's Caſe. (3 Eliz ) that the Heir ſhall be 


adjudged to be in, in Courſe and Nature ot a Deſcent, and yer there 

was no right Title, Action or Uſe which deicended, but only a. Poſ- 

libility ot an Uſe, which cannot be releated or diicharged, but this 

might, it the Condition had been performed, haie vetted in the An- 

ceitor, then the Heir muſt have had claimed by Hefſcent, and there- 

fore the Heir in this Cale was not in by Purchaſe, buc by Courſe of 

Peſcent. 1 Rep. 98. b. 99. a. 1n-Shelly's: Gale, eites FI. C. 284. 4. 

Chapman's Cale. CCC 8 . 

25. The Father made a Feoſßinent to A. jor Lite. the Remainder u- And. 3 pl. 4. 
to the Hers Mates of the Body of the Feoffor, the Remainder 10 his own 8 

| | | acr oat mer — P. 156. 
gad died, and it was adjudged for the Daughter againſt the Uncle, either a. b. pl. 24, 
becauſe the Entail to the Heirs Males was void, or becaule it ceaſed in 25. 8 C. 

the elder Son. Hob, 30, cites D. 156. Mich. 4 & 5. P. & M. Grel- me. ch. 

and Dyer | 


thought 


the Limitation of this Remainder in Tail void; becauſe the Donor cannot make his own Right 
Heir a Purchaſor without geparting from the whole Fee Simple out of himſelt, and for the one 
Cauſe or the other the Juſtices were againft the Tail and with the Heir General, and adjudged ac- 


cordingly. NMod. 238. S. C cited per North, Windham and Atkins, who agreed that at Con- 


mn Law, a Man could no: mike his Rigir Heir a Purchaſor without parting with the whole Fee, 


but that by May of Uſe he might; that Creſwold's Caſe in Dyer is of an Eftare executed —8. C. 
cited 2 Mod. 2 Mod. 209 Arg. and Ibid. 211. per Cur. Paſch. 29 Car. 2. C. B. and they held the 
Opinions ot Dyer and Saunders there to be good Law. 5 5 I 


26. E. S. had Iſſue H. and R. H. dies, having Iſſue M. a Daughter, 1 
and leaving his Mie Prevement enſeiat with a Son; E. S. being Tenant in s © ke 
Tail, ſuffers a caumon Recovery to the Uſe of himſel. for Life, and after, 10 juſtices 
the Uſe of the Heirs Malcs of the Ecdy of K. S. lawtully begotten, Re- were all 
wander oer; E. &. dies the very Day the Common Recovery paſſes, and - Han that 
Fxeation is iſſued after his Death; R. the Uncle enters. A Hon 75 11 ER 
H. deceated, and he eaters , adjudged lawtul, tor the Uncle did not ang not by 


wer as a Purchaſor ; for if the Father had lived, he would have had Purchaſe 


the Eſtate, and not the Uncle; Adjudged by the Ld. Chancellor after the 
Frölflec _ 8 E 2 C. B. 1 Rep. „ p. to Death of E. 
Tomley, and all the Judges except one of C. B. p. 93. O. OY and before 
107. Trin. 23 Eliz. Shelly's Caſe. the Birth of 
2 H. the De- 
ent; ard adjudged Quod querens nihil capiat per Breve. - And. 69 pl. 143. S. C. adjudged. 


D 3943: b. 374. a. pl. 11, 8. G. relolved by the juſtices of both Benches and the Chief B. 


ion, that the Potthamous Son ſhall have the Land as next and eldeſt Heir Male. Jeak. 249. pl. 


8 


H 27. An 


— — > - 
” * — 
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15 30. So if the Remainder be limited to the Heir in the Hugular Num. 
cher“ Caſe ber, upon a Leaſe for Life. 1 Rep. 104. a. in Shelley's Caſe, 
1 Rep. 66, | | 5 1 | 


 Eftaie for | | 3 . EE ; | 4 
Liſe, and that her Heir ſhall take as a Purchaſor, bur Popham held e contra, Et adjornatur,—-. } 


that the Iſſue was a Purchaſor; bur Vor am and Clench held e contra — See tit, Remainder 
(G) pl. 7. in the Notes where this Caſe is fully and truiy ſtated by the Ld. Ch. J. Raymond. 


'v Pilfory 2994715 79 Hand ſeiſed to the Uſe of his Heirs Male begotten or to be begot- 


inthe Caſe Uſe in him by Purchaſe ; for the Limicarion to the Heirs of the Body 


578 Deſcent. 


5 27. An Uſe is limited to the Uſe of Himſelf for Life, Remainder ), 
Lee, his Heirs, and the Heirs Females of the Body of the ſaid Heirs the 
Heir here takes by Purchaſe; for then the Words ſubſequent, yi, 
& And of their Heirs Females of their Body,“ ſhall be void; wh FT 
derſon. 1 Rep. 9s. b. Trin. 23 Eliz. in Shelly's Caſe. | 
28. Where the Heir is to take any Thing which might have weted in þ,, 
Anceſtor, the Heir thall be in by Deſcent ; fo that although an Ettate or 
Right do firit veſt in the Heir, and not all in the Anceſtor, yer the 
Heir ſhall take this in the Nature aud Courſe of Detcent. 1 Rep. 99 
a. Trin. 23 Eliz. in Shelly's Caſe. OE £5 
29. When an E/late for Years is limited to the Anceſtor, the Remaiy. 
der to another for Life, the Remainder to the right Heirs of the Leſſee for 
XYars ; the Heirs here are Purchaſors. 1 Rep. 104. a. Trin. 23 Eli; 
in Shelley's Caſe. 5 | 


in. ' 
— 


—— 


Nich. 39 & 40 Eliz. agreed that the Heir ſhall be a Purchaſor. 


Cro. E. 313. 31. M. deviſed Lands 1% R. his Daughter, for Life, and if ſhe marr 

5 8. > wia f 
fo Beli alter my Death, aud had the Iſſue of her Body law fully begotten, rhey 1 
55 G PHY will, that her Heir after ny Daughter's Death (hall have the Lands, and 
1 to the Heirs of their Budies beguiren, the Remainder to a Stranger; Ad. 
Hue; Gaw- judg'd, the the had not Eſtate Talks but tor Lite only, and the In. 
255 0 RE" herirance in her Heir by Purchate, it reſting in Abeyance all his Lite, 
OR bend and ſetcling in the Inſtant oi ner Death. Mo. 593. pl. 803. Hill, 33 
on y an EIiz. Clerk V. Day. „ | e 1 


Cw, 148. Lilly v. Taylor S. C. and Gan dy a d Fenner held it, an Eſtate for Life only in K. ane 


32. Deviſe to 7 riiſiees to the Uſe of the Heir, tor fo long a Time as he 


and his Heirs ſhouid fuffer B. to enjoy &c. the Son doth not take by 
Deſcert, but hui bate. Mo. 72). pl. 1013. Paſch. 36 Eliz. in the 
Court of Wards, Þigby's d EE 
33. IH Lands be given to 4 and B. ſo long as they jointly live together, 
the Rema:nder to the right Heirs of him that dies firſt, A. dies, his Heir 
is now in by Deſcenr. Co. Litt. 378. b. in Principio. ; 


34. In the Caſe of an Exchange, it one of the Exchangers enters and 
dies and the Heir of the other enters, atter his Father's Death he hath it by 
{ Deſcent although his Father hath nothing init. Jenk. 249. pl. o. 
85: So of Covenant upon a Confideration and a Condition precedent to rai; 
an Uſe to A. and his Heirs, and A. dies before the Performance of it, 
and the Condition is pertormed afterwards; yet the Heir of A. ſhall 
take by Deſcent. Jenk. 249. pl. 40. ne: 
36. Sn of a Condition vroken in the Life-time of the Father, or after his 
| Death and the Heir enters tor the Condition broken; the Heir is in by 
' Deſcent. Jenk. 249. pl. 40. | 


? 


37. H of a Fine Sur Render to the Conuſee and his Heirs, and the Cu- 


fee dies before Entry, his Heirs thall have it by Detcenc. Jenk. 294 


pl. 40. 1 
The Caſe 38. A Man having 1/ue by one Venter R. and C. by a ſecond Venter, co- 
of Pybus 
was denied ter on the Body of Fane his fecond Wife, and died; S. is nere in by De- 
tobe Lau] fcent ; But it S. did not take by Deſcent, yet this was a contingent 
2 my J. will make a Special Heir to ſerve the Turn, and per Hale and W bo 
„ 5 e N 


| Rep. 258. Paſch. 5 Car. 


' Deſcent. | 579 


the Heirs of the Body of the ſecond Wife is a good Name of Purchaſe, Stowell, 
I. Vent. 372. 381. Trin. 26 Car. 2. B. R. Pibus v. Milford. 5 
Car. 2. C. B.—2 Vern. R. 735 S. C. cited per Cowper C. and holds with Hale Ch. J. that the Impli- 
cation was needleſs, and that Mitford took by Purchaſe and Deſcription; and that Wylde, as convinc- 
ed, by his Argument declared he was of the ſame Opinion ; ſo that the Opinions of Hale and Wylde 
may outweigh by Way of Authority the Opinion of Cook Obiter in Shelly's Caſe, and that of Ho- 


bart in Caſe of Counden v. Clarke, their Opinions not being upon the Point adjudged. 


9. A Man cannot either by Conveyance at the Common Law, or by Whenſoever 
Limitation of Uſe, or by Deviſe make his right Heir a Purchaſor. Vent gg ag 
372. Trin. 26 Car. 2. B. R. agreed by Wylde, J. in the Caſe of Pybus El ate for 
V. Miltord. - | ; Life, and 

| | | | | | after a Li- 
mit ation is made to his Right-Feirs, the Right Heir ſhall not be Purchaſors. Co. Litt. 22. b. 


40. The Rule, that where a Man takes Frank- Tenement and the Eſtate 


is after limited ro his Heirs that they ſhall rake by Deſcent, fails in 


divers Caſes; As it Lands are given to A. for Life, Remainder io B. for 

Life, and if A. dies before B then to the right Heirs of A. In this Caſe the 

Heirs ſhall take by Purchaſe. Arg. Litt. Rep. 258. Paſch. 5 Car. C. B. 
41. So Leaſe to A and B. and if A. dies, liuing B. the Remainder tothe 


| Heirs of A. The Reaſon ſeems to be, becauſe there is no Poſſibility that 


the Frank-Tenement and the Fee ſhall be conjuned in A. during his Life. 
Arg. Litt. Rep. 258, Faſch. 5 Cir. C. . 3 
42. But it Leaſe be to A and B. for the Lives, and if J. S. dies during” Theſe 
their Lives * there the Right Heirs of A. ſhall cake by Deſcent, becauſe eee 
there is a Poſſibility that J. S. may die during their Lives. Arg. Litt. ing, vi. 
| t | Ton | Then to 


«the Right Heirs of A.“ 


43. An Uſe of a Term to the Husband and Wiſe, and after to their I. 
ſue, they then having none, is all one as limited to them and the Heirs 
of their Bodies; the Iſſue takes nothing as a Purchaſor. Per Lord 
Keeper. Chan. Caſe 266. Mich. 27 Car. 2. Bullock v. Knight. | 

44. Though at Common Law a Man could not be Donor and Donee 
without he part with the whole Eftate ; yet it is otherwiſe on a Covenant 
to ſtand ſeiſed to Uſes; Reſolved, 2 Mod. 211. Paſch. 29 Car. 2. C. B. 


Southcott v. Stowell _ 


45. Where the Heir takes by a Deviſe with a Charge, as paying 20 l. Freem. Rep. 


Oc. he does not take by Deſcent but by Purchaſe. Per North Ch. ]. 26% Kass 


C rhe 
Court ſeem- 
ed to take 

this Rule 


and Atkins. 2 Mod. 286. Hill. 29 and 30 Car. 2. C. B. Brittam v. 
Charnock. | EN 2. — 


that whereſoever rhe Heir has his Election to one Way or the other, and that he comes to the 
 Eftate both Ways alike, there the Law for the Benefit of Creditors, adjudges him in by Deſcenr, 
rather than by Purchaſe and Deviſe; but here, unlets the Deviſe be void, he cannot take but upon 
But here the ſame Eſtate is deviſed to A. which he would have taken by 
Deſcent, he is in by Deſcent nothwithſtandig the Poſſibility of a Charge; 1 Salk. 241. pl. 2. Hill. 10 & 


the Payment of 20 l.— 


it W. 3. C. B. Clerk v. Smith. — And Ibid, Treby Ch. J. and Powell J. denied Gilpin's Caſe, Cro. 
C. 161. . „ | 1 855 N 


46. In Delt upon Bond brought againſt the Defendant as Heir to his 


Father, and Rieus per Deſcent pleaded, the Plaintitf replied Aſſets, and Iſ- 


ſue thereupon ; and the Evidence was, that the Olligor, the Detendant's 
Father, deviſed to the Defendant his You and Heir certain Meſſuages in Ex- 
chequer Alley in Fee, bur chargeable with an Annuity or Rent-charge pay- 


able to the Defendam's Mother, and it was held by Holt Ch. |. that 


theſe Meſſuages deſcended to the Deiendanr and were Aflets ; tor (by 
him) the Difference is, where Devife makes an Alteration of the Limita- 
tion of the Eſtate, trom that which the Law would make by Deſcent; 
and where the Deviſe conveys the ſame Eſtate, as the Law would make by 
Deſcent, but charges it with Incumbrances. In the former Caſe the Heir 
takes by Purchaſe, in the latter by Deſcent, Ld. Raym. Rep. 728. cites 
Im. 13 W. 3. B. R. Guildhall London; Emerſon v. Inchbird. 5 
> | 47. Heirs 


— 
War 


— 


ee Helcent. 


47. Heirs or Heir Male cannot be a Name ot Purchaſe, but Heirs 22 
of his Body may; Therefore it there is no ſuch Thing in Propriety of 
Speech as an Heir Male, without ſaying of whoſe Body, tor that Rea. 
ſon Heir Male of his Body, or Heirs Males of itſelf, where the Law 


will ſupply theſe Words, of his Body, as it will in a Deviſe may bea 
good Name of Purchaſe ; but yet the Party who would take by ſuch z | 


Limitation muſt be ſuch a Perſon as may be an Heir by the Common 


Law, and would take by that Name. 3 Salk. 336, 337. pl. 2. Mich. 


7 Ann. Lord Offulfton's Caſe. | 


48. The Diſtinction between taking by Detcent and taking by Pur. 


chaſe, where the Words are the ſame, though it be mentioned in Books of 


good Authority yet it ſeems to have no ſufficient Foundation of Reaſon 


or Authority of Law to ſupport it, and if it thould prevail, in all Caſes 
would overthrow another Rule as certain, viz. that a Man may take by Pur. 
chaſe if he be ſufficiently deſcribed, though without Addition of Chrittian 
or Surname, nay, though his Chriſtian Name be falſe or miſtaken, as 
appears by ſeveral Caſes put in Co. Litt., 3. a. per Lord Cowper, Ch, 
Prec. 463. Hill. 1716.in Caſe of Brown v. Barkham. 1 
49. It a Feoffment is made to ſeveral Uſes, the Reverſion in Fee to the 
| Heirs of the Ferffor, in ſuch Cale the Heir ſhall take the Reverſion by 
Deſcent, becauſe it was part of the old Eſtate of the Feoffor; For {9 
much ot the Uſe of the Lands as he did nor diſpoſe of by the Feoffinent 


Mill remained in him as Part of the old Eftace. 8 Mod. 23, Mich. „. 


Geo. in Cale of Smith v. Trigg. 


te. 


eie Co- (K) In what Caſes it thall deſcend to the Half Blood, 


pyhold. 


(C. e) 


What ſhall be a Heiſin to take away the Deſcent. | 


1. J F J. hath Tſſue two Daughters by ſeveral Venters, and dies 
I felted of Socage Lands, and the Lord ſeiſes the Land to know 
Who ſhall be his Tenant, and tor the Saſety of his Rent, and leaſes it 


for ſeven Years for the Suſtenance of the Daughters of J. ſaving his 


_ Rent; this ſhall not make fuch a Seilin in the Eldeſt, but that al 
1 OY the Second Daughter ſhatl have the Land. 34 AN, 10. 
Br. Diſcent, 2. Si if the Eldeſt Daughter being an Infant, releaſes to the Abator 


ug Ft Cites aſter the Death of her F ather, this Does not make ſich a Seiſin in 
B.. Fort-. him, but that it ſhall deſcend to the Boungeſt Daughter. 34 All. 10. 
danceſtor adjudged. 1 8 8 5 „ = p | 


3. But if the Eldeſt Daughter being an Infant, enters upon the Aba- 


Fol-623. tor, and makes a Feoflment, this ſhall bar the Youngeſt of the hall 


Blood, for this Eacry made a Sellin in him. 34 Aft, 10. 
S. C. thar ; | 5 | a EL | - 
one had Iſſue Two Daughters by diverſe Venters, and died ſeiſed, and A. abated, and the Eldeſt 
releaſed within Age and died without Iſſue, and the other brought Mortdanceſtor, and recovered the 


whole of the Seiſin of the Father; for ſhe who releaſed, never was ſeiſed and the Releaſe is void by 


Reaſon of Infancy ; Contra if ſhe had made Feoffment (Nota Differentiam) for then it had been 


good for a Moiety and the one Cannot be Heir to the Anceſtor by Reaſon of ſeycral Venters. — 
Br. Releaſes pl. 2. cites S. C. | 


Br. Diſcent, 4. If a Man leaſes for Life, rendring Rent, and dies, having 


pl 8 Iſſue two Sons by ſeveral Venters, and the Eldeſt Son dies betore 


was that a, the Rent-Day, the Second Son ſhall hav: it as Þcir to his Fa- 
was ſeiſed Ther, becauſe the Eldeſt had not the actual Pofleſſion, 35 All. 2 


5. But 


5 wo % 059 _ wo 


8 581 | 


But otherwiſe it would have been, if the Rent-Day had in⸗ in Fee and 
cure in the Lite ot the Tideit, and he had received the bers for 4 he 


this would have made an actual Setfin in htm. 35 All. 2. 1 
14s. per Aunum to A. and his W ife which A had I ue B. by bis Firſt Wife, and C Dy neon 5 


the ſecond Wie, the Rent was payable at Michaelmas and Eaſter, and A ſurvived Michaelmas, but he 


before that he received the Rent, and B ſurvived him and died before Eaſter, ſo that he had onl 
ny Law of the Renr, and no Seiſin in Fact, and after B. died, and en S. Tenant for Life 
died, and ID. as Couſin and Heir of B entered, and C. as Heir of A, ouſted him, and D. re-entered. 


and infeoffed E. againſt whom C and her Husband brought Aſſize and recovered. And ſo ſee that the | 


Reverſion ſhall be to the Heir of the Father of Halt Blood, if it fall not in Demeſne to the Son of 


the firſt Venter in the Life of the Son. Br. Seiſin, pl 25. cites S. C. but Brooke ſays, Quere if 


the Eldeſt Son had had Payment and had died in the Life ot the Tenant for Life, whether this 
Seifin of the Rent had been ſufficient Seiſin of the Reverſion to diſappoint the Daughter of the 


Half Blood 


If the Father makes a Leaſe for Life, or a Gitt in Tail and dies, and the Eldeſt Son dies in 


tile Life of Tenant for Life, or Tenant in 7. ail, the Youn er Brother of the Half-Blood ſhil! inherit, 
pecauſe the Terant for Life, or Tenant in Tail is ſeiſed of the Freehold and the Eldeſi Son had ne- 


thing but a 1 expectant upon that Freehold or Eſtate Tail, and therefore the Voungeſt Son 
ſhall inherit the Land as Heir to his rather who was laſt ſeiſed of the Actua Freehold ; Co. Litt. 
15 r. And albeit, a Rent had been reſerved upon t e Leaſe for Lite, a d the _— Son had re- 


_ ceived the Rent and died, yer it is hoider by ſome that the Younger Brother ſhall inherit, becauſe 


the Heiſin of the Rent is no Attnal Seiſin of the Freehold of the Land Ibid But 35 Aſſ pl. 2. 
ſeems to the contrary, becauſe the Rent iſſucs out cf the Land and is in Lieu thereof, wherein the 
only Queſtion is, whether ſuch a Seiſin of the Rent be ſuch an Actual Seiſin of the Land in the 


Eldeſt Son as the Siſter may in a Writ of Right make her ſelf Heir of this Land to her Brother. 


Co. Litt. 15 4. 


If a Man has Iſſue a Son and a Daughter by one Venter, and a Daughter by another Venter, and | 


leaſes to another for Term of his Life without any Rent reſerved and dies and the Reverfſion deicends 
to his Son who has Iſſue a Son and dies, and the Son dies without Iſſue, and then the Tenans for Life 
dies; The two Daughters ſhall have the Land notwith{tanding there was a Deſcent of the Rever. 
fron to the Son of the Son; by the Opinion of the Jultices of C. B. And. 31. pl. 74. Mich. 7 Eliz. 
Anon —Berdl 143. pl. 202. S. C held accordingly. 5 | | e 1 


6. Tf there be a Gitc to the Baron and Feme in Special Tail, the * Br. Diſ- 
Remainaer to the right Heirs of the Baron, und they have Itlue, and on, pl, 30. 
the Feme dies, and the Baron takes another Feme, and harh Iiſue and cor Wa 120 
dies, and the Eldeit Son enters, and dies without Iiſue, the Second where be 
Son of the yalf Blood ſhall have the Kemainver, becauie the Eldeſt Vocle of the 


brought A. 


there the Reaſon is given, vecauſe the Kemainver dio not com- ges weir 
mence till after tie Ott, || 24 E. 3. 30. U. 31. . do him, but 


Wias barred 


by Award ; for the Remainder in Fee cannot come into Sei ſin till the Tayle be determined, and yet 
it was in the Eldeſt Son to give or forfeit, but it was not in Po ſſeſſion; for it is the Poſſeſſion which 
makes the Heir of the Eldeſt to be inheritable. | | | 

+ Firzh. Deſcenr, pl 11. cites 8 C. and S. P. as the Caſe above except that in this the Remainder 


Fitzh. Aſſiſe, pl. 325. cites 8. C. 


was limited to the Right Heir of the Feme, who had Iſſue by the firſt Baron and afterwards had 
Iſſue by a Second Baron, —— Co. Litt. 14. b. S. P. and cites S. C. „ 


„ Ik Land be given to J. for Life, the Remainder to R. his Son 
in Tail, the Rematiiver co rhe right Heirs ot J. and J. dies, and R. 
enters s Tenant in Tail, and dies without Iſſue, T. the Son and 


Deir ot J. of the half Blood to R. ſhall have the Land by Oelcent, 


and not the Deirs o B. becauſe K. was never ſeiſed of the Fee in 
Demeſne. 39 E. 3. Deſcent 7. 3 35 
8. So if a Gift be ro another in Tail, the Remainder to his own. 
right Heirs, and after the Donee dies, having Iſſue a Son by one Ven- 
ter, and a Son by another, und the Eldeſt Son enters, and dies with- 


out Iſſue, his Brother of the half Blood ſhall have the Land by 
Forte of the Remainder as Heir to his Father, vecaule his Brother 


was never ſeiſed of this Eſtate in Demelne. ; 

9. So if the Eldeſt Son be ſeiſed in Tail, with a Remainder ar 

Reverſion by Deſcent to him from his Father in Fee, and dies without 

iifue, his Brother of the half Blood ſhall have this Kematnder or 
71 1 | Beverüon 


 Impedir. E. 2. Quare Jinpedit 177. adzudged. 


the Indow- 


5 
Contra 40. 


Deſcent. 


eberſton by Deſcent, becauſe his Brother was never ſcifed there 
it 8 32 E. 3. Oeicent 9. adzudged. 5 E. 3. Oeſcent ; 
WOUDNeD. = 1 — 
GE the. 2 If a Man ſeiſcd of an Advowſon in Groſs hath Tue q Don 
ſcent, pl. 3- and a Daughter by one Venter, and a Son by another, and jeg 
— 155 and the Eldeſt Son dies betore any Preſentation, the Poungeſt Bro 
©. 32. cires ther ſhall have the Advowſon, becaule the Elder never had au 
8. C. — Seiſin theregk. 3 3). 9. 5. ; : 
Co. Lit. 15. 11. But if the Eldeſt had preſented, and died Without Iſſue the 
8 C s Boungeſt Brocher ſhould nat have had the 4d vowlon, becauſe this 
E. 2 Quare [Preſentation puts the Sellin in him. Fitz. Nat. 36. E. contra, i; 


177 — 2 
DN A b. S. P. — It a Man recover an Advow/on, and after the Biſhop collates for Lapſe, the 
ſame is an Execution of the Judgment and will make » Poſſeſſio Fratris. Le 234. pl. 316. Mich, : 
& 23 Eiiz. B. R. Anderſon Ch. J. cites 22 H. 6, per Moyle. en. 22 


12. If two Daughters by ſeveral Venters makes Partition of an Ad- 
vovwſon in Groſs, to preſent by Turns, und after one dies without I. 
ſue, before any Preſentation, the other ſhall have the Advowſon, be: 
cauſe there was no Seiſin thereof. Fitz. Natura 34. G. 
13. Blit other wie It would Have been, it ſhe that had died had 
preſented after the {Iartition. Fitz. Na. 34. G. ” 


14 If Lands deſcend to two Coparceners, and they make Parti. 
tion, being of the half Blood, and After one dies without Iſſue, the 


other halt not have it. ber ule ſhe ought to have it as Heir to her, 


aut not as Heer co the Anceſtor. Contra, 19 E. 2. Quare Im⸗ 


pedit 177). e WED ; Hs N 
I. The Tadwiort euts off and deſtroys the Seiſin of the Heir. Br. 
Diſcent, pl. 19 Cibes 9 E. . 1 . > | 


Br. Dower, 16. | was f{eiſcd and had Iſſue, Robert the Eldeft, and Richard the 


Bee Toungeſt, aud Met, ant Robert entered and took Feme, and had Iſſie 


Ibid; pl 100. Ace, the Feme died, and he rok another Feme and died, the Fen 
cites S C privement enftent with a don, and the Lord ſeiſed the Ward of the Land, 


Br Seifin, and / Alice, for the Nonage of Alice, and leaſed the Ward to J. who 


pl HOW? endowed the Feme of Robert, and after the Feme is delivered of W. a Som, 
P. For of by which the Lord reſciſed the ard of V. and V. lived 10 Tears, and 


the Dow- died without Iſſue, by Which H. the Plaintiff enter'd as Heir of Rich- 
er the Seiſin ard che youngeſt Son of J. and Alice ouſted him, and he brought Af- 
2 181 ſiſe, and prayed the Diſcretion of the Juſtices, And becauſe W. to 
the Feme is Whom Alice was of Half Blood, was ſeiſed, it was awarded, that Hen- 
in by the Ty ſhould recover. And ſo Note, that the Sein of the Guardian makes 
Baron, and the Heir of the Infant of the entire Blood to be Heir, and the Siſter of 


ment was 


But Brooke 


o = — - - . : | 5 | 
ſays, it ſeems that all is one; For it is ſvid elſewhere, that where the Heir is ſeiſed, and endows his 


Mother, and the dics, ad Stranger enters, te Eicir ſhall have the Mortdanceſter, and not Aſſiſe of 
Novel Diſſeiſin, avd Sce Lirtleton, tit. Deſce ts, that if the Difſeior dies ſeiſed, and his Feme is en- 


dow*d by his Heir, the nir of the Difleilce is raviv'd, for the third Part put in Dower. And P. 


19 E. 2, where the Heir takes Feme, and enters and endows his Mother, and aliens the Reverſion 
and the Mother dies, #04 iter the other dies the eme of the Heir ſhall not have Dower of the 
Land of whict the Mother was endov'd ; For the Sin of rhe Heir, who was her Baron, was de- 
termined by the Endowment, and the Feme is in by. her Baron ard hot by the Heirs For if rhe Heir 
is charz'd, the hall hol 4.grienary'd gnnd Nota. And fo ſee above, that the Seiſin of the Lord of 


A 7 * : 11 8 8 112 It br rar 5 
the Ward is ſuff.eient seiſin for tlie Infant to bring Allie. 


; 15 \ ; } 18 K 71 24 PE | ; 0 125 | | | | 
: E. Ilia RNlan has 1984 n AA a Dau hic. 5 one Venter, and 1 
2 ( . * Here SIP " 8 4 r y. 23% 4/ — — . Is — 7 - - 7 St ) , 
mne Kaner N e Sitter | 
c 't * 7 4 


. „ „N rw: 3xÞ4<<: 17 1 : N 5 : Hei 
tes id in ee LH, DIC. OVILST. OP MIS Yy a104e Liood ſlial! hare the Land, as Heir 


the Half Blood was barred of the Land, but by the Opinion of the 


3 Court the Dower of the Feme ſhall revert to Alice, becauſe W. was not 
Birth of W. ſeiſed of ir, Quere. Br. Dilcent, pl. 19. cites 8 AjF. 6. 


Deſcent. 


885 


— 
» 


©, her Brother, and not the Brother of the Half Blood, becauſe the or of a = 
1delt Brother had the Poſſeſton caſt on him, by Courſe of Law, and the vertion on 


Frechold alſo was in him, and therefore the Siſter ſhall have the Land, 25 on 5 


ae Heir to him, and not the Younger Brother of the Halt Blood &c. go 
Kelw. 110. pl. 31. cites it as adjudg'd, 8 E. 3. mol in- 
| herit, and 


and ſhall make immediate Deſcent to him from his Father, and not mention his Brother, and yer the 


Eftare was in his eider Brother to grant or charge, or intitle his Wife to Dower, Trin. II Car. 
B R. Reeve v. Malfter. 


18. In Aſfiſe, if a Man has Iſſue three Daughters by one Venter, and one 
Iv another enter, and dies ſeiſed of Land, and all enters and after 


: two of the firſt Venter die, the Third of the firſt Venter ſhall be Heir to 


them, and 1hall have their two Parts, and the fourth ihall have only 
her fourth Part, as before, and no Part of the two Parts; for the can- 


not be Heir to them, becauſe the is ot Halt Blood to them. Br. Diſ- 


cent, pl. 20. cites 10 Aff. 27. 5 

19. A Man has Iſſue a Son and a Daughter by one Venter, and a Son 
by another Venter, and gives his Land to his Eldeſt Son in Tail, the 
Father dies, the Fee deſcends to his Eldeſt Son, and the Eldeſt Son 
after dies without Heir of his Body, and by all the Juſtices of C. B. the 
Youngeſt Son ihall have the Land, and not the Daughter. The Rea- 
ſon ſeems to be, becauſe it was in Reverſion, and cannot veſt in Poſ- 


ſeſſion to the Eldeſt Son, during the Tail. Et Poſſepo fratris &c. facit 
ſororem efle Hæredem, and not Rever/io fratris. And Thorpe Juſ- 


tice of B. R. ſaid, that the Daughter thall have it, nevertheleſs, the 


| Law ſeems to be contrary. Br. Diicent; pl 13. cites 24 E. 3. 13. 


20, Land was tazled by Fine to Baron and Feme, and the Heirs of the 
Feme, who had Ile two Sons by divers Barons, and they died, the Eldeſt 
Son entred and died without Iſſue, and the Voungsſt of Halt Blood 
brought Scire Facias, and obtained; for Poſſeſſio Fratris or ſuch like 
de teodo ſimplici facit ſoroem & eſſe Hætedem, and here was no Poſ- 
leſſio, Quod Nota Bene. Br. Diſcent, pl. 14 cites 24 E. 3. 30. TY 


21, Scire Facias upon a Fine that was levied to F. and A. his Feme Br. Execu- 


in Tail, the Remarader to A. in Fee, the Baron and Feme had Iſſue a _ 
CITES DO; Ape 


Sen, the Baron died, and aiter the Fee took another Baron, and had ne Pof. 


Iſ ile anther Son, and died, the Hldeſt Son enter d and died without Iſſue, ſeſſion is the 


and the Heir Cullateral of the Eideft Son enter'd as in the Remainder in Thing 


Fee, againſt whom the 76unge/t Son of the Half Blood brought Scire Fa- which makes 


the Heir of 


cias to execute the Fee Simple, aud the beſt Opinion was, that it well lay, the Eieſt 


tor the Fee S/mple was not executed in the Eldeft Son, tor he was ſeiſed in to be Inhe- 
Tail, and the Fe was in Abeyance, and therefore it was not executed in ritable. Br. 
him, and now the Youngeſt Son ot the Half Blood is Heir to A. of the Piſcent, pl. 


30. cites 37. 


Fee Simple, theretore he ſhall execute it, and 37 E. 3. Lib. Aſſiſe 4. Af 


— — 


it is adjudg'd tor the Voungeſt Son, and yet the Eldeſt Son by Feoff- & C cited 3 
ment might have given the Fee Simple, or charged it, or forfeited it Mod. 257. 


by Attainder ot Felony, but yer it was not executed in him, therefore in Caſe of 
whoſoever is Iicir to the Anceſtor, when the Fee falls, he ſhall have pore 
Execution thezevl, Guod Nota. Br. Scire Facias, pl. 126. cites 24 RS: 
3. 30. 62. 3 „ 5 

22. II the King be ſeiſed of Land in jure Corone, and of other Land by. 
Purchaſe, or by Reaton of the Duichy, and has a Son and a Daughter 
by one Venter, and a Son by another Venter, and dies, the Eldeſt Son 
enters into all, and dies without lſſue, there the Voungeſt Son ſhall 


have the one Land, and this ſeems ro be de Jure Coronæ, and the 
Daughter ſhall have the other Land. Per Moy le Arg. Which none 


denied. Br. Diſcent, pl. 5. cites 34 H. 6. 34. | Da 
23 A Man had Iſſue a Son aud a Daughter by one Venter, and three 
Daughters by another Venter, and 2mfecff*d four to perform His Will, and 
ter to enfeoff his Heirs, and declared his Will and died, the Son ww 
6M * 


of other Hereditaments. Co. Litt 14 b. 


Co itt 15 


584 Veſcent. 


the Mill act perform d, and by the Reporter, the Daughter b 
Venter ſhall have Subpcena, to have Execution of the Eſtate 
of the Feoffees, for the Will is no Impediment of Poſſeſſion 
and poſſeſſio fratris of the Uſe facit ſororem eſſe Hæredem to 
the Fee Simple. Nevertheleſs, Quere if it be Poſſeſſion, 
Will is not tulflled, nevertheleſs it is ſaid here, that /e! 
Profits of the Land in Uſe is ſuch Poſſeſſion by the Brother, as ſhall make 
the Daughter of the Whole Blood to be Heir as of Land, but the one 
and the other muſt be ot Fee Simple. And by the Reporter, hy 13,11 to 
take the Profits during a Term, is no Impediment, but that the Brother 
has good Poſſeſſion, and e contra of a Will &c. to take the Profits tis 
Life, or other Eſtate of Frank- Tenement, Note the Di!terence, tor 7% 
one is in Nature of a Rever/jon, and the other not. Br. Diſcent, pl. 36, 


y the firf 
of the Land 
of the Utz 
the Uſe Of 
becauſe the 
aking of the 


Cites 5 E. 4. 7. | | | | - 
24. Feoffees are ſeiſed to the Uſe of A. who has a Son and a Daugh. 
ter by one Venter, and two Daughters by another Venter, and nike. 
a Vill [and deviſes] for Tears and dies, the Eldeſt Son dies within the 
Years, yet the Daughter thall be Heir to the Uſe, tor Poſjeſſio trairi; 
&c. contra where the Will is for Life, Br. Feoffments al Utes, pl, 

25s Ules, pl. 33. cites 5 E. 4-7; „ | 
There ſhall 25. Ce/ty que Uſe has Iſſue a Son and a Danghter by one Venter, and 
= TORO. a Son by another Venter, and dies. The Eldeſt Son rakes the Prof 
77;fa and dies, without Iſſue The Uſe ſhall deſcend to the Daughter, as 
Seicxery, a Siſter and Heir ot him, and not to the Younger Son. Arg. D. 10. 5 


\ 
? 


Rent, an cites 5 E. 4. J. 2. 
Ac: arſon, | 18 


Poſſeſſio Fratris cannot be of an Uſe (though it was formerly beld otherwiſe,) for one Cannot he | 
poſicſo d of an Uſe, though one may be ſeiſed to an Ule. 2 And. 146, Hill. 41 Eliz. in Corbet's Catc, | 


26. In Treſpaſs the Defendant ſaid, that F. N was ſeiſed in Fee, and 
took to Wife A. and had Iſſue the Wife of the Defendant, and A. died, 
and he took K. to Wife, and had Iſſue the Wife of the Plainiff, and died, 
and the Femes enter d, and the one married the Plaintiff, and the other 1 
Defendant, and ſo they held in Common, Judgment ſi Actio, the Plain— 
tiff confeſs'd the Bar, and ſaid further, that F. N. had Iſſue V. by th: 
ſecond Wife, and the Wife of the Plaintiff, [and that! F M. ded, and 1 

after M. the Son of F. N. enter d as Son and Heir, and was ſciſed, aun 
died ſeiſed without Heir of his Body, and the Wife of the Plaintiff as Sifte: 
and Heir of the Whole Blood entcer d, and was ſeiſed til! the Treſpaſs. 
Pigot maintain'd the Bar Abſque hoc, that W. died ſeiſed, and the 
Iſſue was ſuffer d, and yer the H/ of the Brother ſuffices, mtwith/tand- 
ing that he did not die ſeiſed, and Seiſina fratris facit ſororem eſſe Hære | 
dem. Br. Traverſe, per &c. pl. 108. cites 15 E. 4. 2. ” 
27. If the Diſſeifor dies ſeiſed, the Entry of the Ditleiſee is toll'd, 
but if the Heir of the Diſſeiſor endoeus the Leme of the Diſſei/or, there the 
Diſſeiſee may enter into the Land aiſign'd in Dower; For e was in by 
her Baron, and not by the Heir, and ſo the Deſcent remov'd. Br. Te- 
nant per le Curteſy, pl. 10. cites Littleton tir. Deſcents. 


To make 28. Where a Man dies ſeiſed, and has to Sons of half Blood, and the 


Poſlcſho Fldeſt dies before Entry made by him, the You-gett ol the halt Blood 


' ee ſhall have the Land; Quod Nota the Entry. Er. Diſcent, pl. 51. cites 


muſt be an Littleton tit. Fee Simple. > 
Entry, or | 


other Actual Seiſin in the Brother. Arg. Show. 246. Mich. 2 W. & M. 


| 3 Rep. TH 29. Advowſon ſhall deſcend to the Brother of the halt Blood, unleſs the Þ 


b, » P.— firſt bath preſented to it in his Lite-time ; But if he has preſented in [its 


b - p_” Life-time, then it thall deſcend to the next Heir of the intire Blood. 
Show. 2.6. Dod. of Advowſons 8 | 
Arg 8 F. | | | ; . | 
S. P. it it be an Ad vowſon in Groſs. Br. Diſcent, pl. 32, cites 3 H. J. 5. Re 


Siler 


their Father, and not the Siſter ot the firſt Venter only. Per the ju 


Re ũͤ ⁵ðĩͤ5 % Dao os 5 —_—_—— ä ” — — — 
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* 


. 


Je. Recovery by the Brother, without Execution, will not make the 
to be Heir; For without Execution, he has not Polietfſion, and 
ſo rhe Fxecution makes the judgment tull and pertect. Arg. Pl. C. 43. 
b. Mich. 6 E. 6. in Caſe ot Wimbifh v. Tailboy es. | | 
31. A. has a Son and a Daughter by one Venter, and a Daughter by And. zr. pl. 
another Venter, and he makes a Leaſe fer Life of Land,without reſerving amy 14 S. C 
Reat, and che Father dies, and the Reverlion detcends to the Son, and ; 2 © ns: 
ell | KS 8 5 - Galt, the 
che ſaid Son Pas Iſſre a Hon, and ales, and the {aid Reverſion deſcends to Claim-is 
his ſaid Son, who dies Without Iilue, and alter Leſſee for Life dies, now from the 


boch the Sifters of divers Venters thail have the tame Land as Heir to Tt ; 
| enk. 242. 
pl. 25. And 
the Reaſon 
DE i V : why there 
Gall by a Poſſoſſio Fratris is, that every Heir in Fee Simple in Demeſne ought to make himfelt Heir 
to him who laſt died ſeiſed. Jenk. 242. at the End ot pl. 25. | 


{tices of C. B. Ben. 143. pl 202. Mich. J Eliz. 


32. A Copy holder in Fee has Iſſue a Daughter and a Son by two 
Venters; the Lord cemmits the Cuſtody of the Land, and of the Son, to the 
Mother, who takes che Profits, and the on dies before any Admittance ; 
this Copy hold was ordered alto tor the Heir Collateral againſt the Siſ- 


ter of che hait Blood, becauſe the Mother s Poſſeſſion ſerverh tor the Son. 


Cary's Rep. 8. cites 12 Eliz D. 291. 


33. Two Daughters by two Venters enter after Death of their Fa- 
ther, and zake the Profits grintly ſeveral Tears of a Copyhold Eſtate be- 
tore any Admittance of the Lord; Eldeſt dies without Iſſue. Per 2 Juſt. 
The Poſſeſſion aforeſaid is ſulficient, without any Admi:tance, to make 
the Collateral Heir inheritable, and it was oidered by the Lord 


Keeper accordingly. D 291. b. pl. 69. Trin 12 Eliz. Anon. 


34. A. ſeiſed of Land in Fee has two Daughters by ſeveral Venters, , Le 


B. the Eldeſt, and C. the Youngeſt; he deviſes a Moiety of the ſaid 3 53. 


Land to his Wrfe for ſeven Nears, and that B. in die Maritagii ſhall enter Mich. 15 
int9 the other Moicty ; A. dies, his Wife enters and educates the Daugh- Eliz. BR. 
ters; B. enters with her Husband into the other Moiety; C. dies without he's 2 
Iſue; the Heir of the whole Blood of C. ſhall have her Moiety. For 11. Gs 
the Poſſe ion of the Mother for ſeven Tears was an actual Poſſeſſion in C. v. Burrold. 
and it the Wite had not entered at all, zhe Entry of B. although of Trin. 17Eliz. 
half Blood only, would have given Peſſefion to C. Adjudged in both 2 * 
Beriches, Jenk. 242. pl. 25. cites 1) El. D. 342. = Nad Aen. 
„ S. C. and 


cites the Caſe of Cower v. Borrough, S P. adjudg- d accordingly, becauſe it was againſt the Intent and 
Mind of the Deyiſor, by the Words of the Will as it appears, — But Palm 373. Doderidge ſaid, that 
if one has five Daughters and deviſes all his Land to one of them, ſhe takes all by the Deviſe and no- 


thing by the Deſcent ; for her Title is intire, And ſee Reading v. Royſton accordingly. 


25. The Husband is ſeiſed in Right of his Wife of certain Cuſtomary 


Linds in Fee, and he and his Wife, by Licence ot the Lord, make a Leaſe 


for Years by Iudenture, rendring Rent, have Iſſue two Daughters, and the 


| Husband dies; the Wife takes ancther Husvand, and they have Iſſue a 


Jon and a Daughier, the Husband and Wife die, the Son is admitted to 
the Revertion, and ates without Tſſue; and by Manwood that Reverſion 
ſhall deſcend to all che Daughters, notwithſtanding the halt Blood, for 
ihe Hſtate for Years, which is made by Indenture by Licence of the Lord, is 
e Demiſe, aud a Leaſe according to the Common Law, and according to the 
Nature of the Demiſe the Poſſeſſion ſhall be adjudged, which Poſſeſſion can- 
not be ſaid Poſſeſſion of the Copy holder, for his Poſſeſſion is cuſtomary, 
and the other is mere contrary, therefore the Poſſeſſion of one ſhall not 
be the Poſſeſſion of the other, therefore there ſhall be no Poſſeſſio Fra- 
tris in this Caſe; But if one had been the Guardian by Cuſtom, or the 
Leaſe had been made by Surrender, there the Siſter of the halt Blood 


| thuvld not inherit. And Mead faid, the Caſe of the Guardian had been 


adjudged. 4 Le. 38. a. 103. Mich, 17 Eliz. C. B. Anon. 
36. Deviſee for Tears enters, that will make a Poſſeſſio Fratris. Jenk, 
242, pl. 25. cires D. 342. [a. b pl. 54. Trin. 17 Eliz, Anon.] 

K 37. De 


Ge P. and cites 8. C. 


Ve Deſcent. 


37. Demeſnes of a Manor extend into two Counties, the Eldeſt Son er. 
ters into the Demeſne in one County only, and takes the Profits in ws 
County only, and dies without Iſſue, his Siſter of the whole Blood 
ſhall have and inherit the Demeſnes and Services whereof her Brother 
was ſeiſed, and her Brother of the halt Blood the reſt. Per Manwoog 
J. Le. 265. pl. 355. 20 Eliz. C. B in Bracebridge's Caſe. — 
„ Jenk 242. 38. The * Poſſeſſion of a + Termor for Tears, is the Poſſeſſion of him 
pl. 5 Remainder, Per Velverton J. 4 Rep. 23. b. Trin. 26 Eliz. B. R 
. Godb. in Clerk and Pennyfeather's Caſe. | 


46 8. P. | 


It a Man has a Son and Daughter by one Vemter and makes a Leaſe for Tears and dies, the Eldeft 
Brother dies during the Term, this is no Impediment of Poſſeſſion, but that the Eldeſt Daughter oh 


Co. Litt. 15. a, K*) 


the whole Blood ſhall be Heir to him. Br, Diſcent, pl. 36. cites 5 E. 4. 7.— 


Fin. Law, 39. There ſhall be Poſſeſſio Fratris of a Copyho/d before Admittance, 


For the 
Seiſin given 


 dv0128-20— ſaid per Wray Ch. J. to have been ſo adjudged lately. 4 Rep. 23. b. 


Trin. 26 Eliz. B. R. Clerk v. Pennyfeather. 
to his An- 


cCeſlſor is ſufficient for him and all his Heirs. D. 291. b. 69 and in Marg. 23 Eliz. Holmes v. Fane 


s p. and 40. If a Giſt be to A. and the Heirs of his Body, and he has Iſſue « 
the Diffe- Son and a Daughter by one Venter, and a Son by another Venter; A. 


s between dies ; the Eldeſt Son enters and dies; the Youngeſt Son ſhall inherit per 


* c formam Doni; For he claims as Heir of the Body of the Donee, and 
mo "Br not generally as Heir of his Brother. 3 Rep. 41. b. Hill. 34 Eliz. B. R. 


Litcent, ©. in Rateliff s Cafe, 7 he RE 7 ae | 
11. 31. cites 41. If a Man has Iſſue zwo Sons by divers Venters, and the Elder pur. | 


37 M15. chaſes Lands in Fee Simple, and dies without Iſſue, the Younger Brother 
ſhall not have the Land, but the Uncle of the Elder Brother, or ſome 
other his next Couſin ſhall have the ſame, becauſe the Younger Brother 
/ MENS. MES ESSE l 
232. If a Man has Iſſue a Son and a Daughter by one Venter, and a Son by 
another Venter, and the Son 14 frſt Venter purchaſes Land in Fee, and 
dies without Iſſue, the Siſter thell have the Land by Deſcent as Heir to 
her Brother, and not the Yonnger Brother, for that the Siſter is of the 
whole Blood of her Elder Brother. Lirt. S. 7. L 
43. If there be 7wo Brothers by divers Venters, and the Elder is ſeiſed 
cf Land in Fee, and dies without Iſſue, and his Uncle enters as next Heir 


to him, who alſo dies without Iſſue, now the Younger Brother may have 


the Land as Heir to the Uncle, for that he is of the whole Blood to 
Kim. Law. S 8;. VVV 


44. If Lands are given to a Man and his Wite and the Heirs of theit , 


two Bodies, the Remainder to the Heirs of the Husband, and they have 
Iſſue a Son and the Wife dies, and he takes another Wife and has Iſſue 
aà Son, the Father dies, the Eldeſt Son enters and dies without Iſſue, 
the ſecond Brother of the Halt-Blood ſhall inherit; Becauſe the Eldett 
Son by his Entry was not actually ſeiſed of the Fee Simple, being ex- 
pectanr, but only of the Eſtate in Tail. And the Rule is, that Poſſeſ- 
lio tratris de teodo Simplici facit ſororem eſſe hæredem, and here the 


Eldeſt Son is not poſſeſſed of the Fee Simple, but of the Eſtate Tail. 


Do ee 34- b. + 


dies, the Kldeſt Son dies during the Term before Entry or Receipt of Rent, 
the Yonnger Son of the Half-Blood ſhall not inherit, but the Siſter; 4 
becauſe the Poſſezon of the Leſſee for Nears is the Poſſeſſion of the Eideſt 3 
Son, ſo as he is actually ſeiſed of the Fee Simple, and conſequently the 


\ Siſter of the Whole- Blood is to be Heir. Co. Litt. 15. a. 


46. If the Eldeſt Son enters and gets an actual Poſſeſſion of the Fee Simple 1 


yer 1t the Wife of the Father be endowed of the third Part, and the Elarf 


—W >, 5 — jj 0 


r TORT EY CE Er . 


45. If the Father makes a Leaſe for Years, and the Leſſee enters and 1 


- 
* 


— 


Pu 1 — 
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Deſcent. 


_ dies, the Younger Brother ſhall have the Reverſion of this third 


4. | | 
1 But if the Eldeſt Son had made a Leaſe for Life, and the Leſſee had 
endotved the Wife of she Father, and Tenant in Dower had died, the 
Daughter thou d have had the Reverlion, becauſe the Reverſion was 
changed and altered by the Leaſe for Lite, and the Reverſion is now 
expectant on a new Eſtate for Life. Co. Litt. 15. a. 
48. Half-Blood is not reſpected in Eſtates in Tail. Becauſe that the 


is ever of the Whole- Blood to the Donee. Co. Litt 15. b 
49. If a Rent or an Advowſon deſcends to the Eldeſt Son, and he dies be- 
fore he has Seiſin of the Rent, or preſenrs to the Church, the Rent or 


ſelf Heir to his Father. Co. Litt. 15. b. . 5 
Jo. The like Law is of Offices, Courts, Liberties, Franchiſes, Com- 
ons of Inheritance, and ſuch like And this Caſe differs from the Cafe 
of the Tenant, by the Courteſy, for there if the Wite dies before the 
Rent Day, or that the Church become void, becauſe there was no 


ſpe& of the Iflue begotten by him will give him an Eſtate by the Cour- 


ſtands upon another Reaſon, viz. to make himſelf Heir to him that 
was laſt actual ly ſeiſed, as hath been ſaid. Co. Litt. «5. b. 


Mary, and from Q. Mary to Q. Eliz. both which were of the Half. 
Blood, and yet inherited not only the Lands which E. 6. or Q. Mary 
purchaſed, but the ancient Lands, Parcel of the Crown alſo. Co. Litt. 
52. If the Elder Brother grants the Reverſion (ex pectant upon a Free- 
hild) for Life, it ſhall cauſe Poſſeſſio fratris. Co. Litt. 191. b. 


Father dies, living Liſſee for Life, and the Eldeſt Son or Daughter die living 
Leſſee, Half. Blood ſhall inherit; for in this Caſe the Claim is from the 


Leſſee entered, or had purchaſed Remainder or Reverſion upon Eftate 
Poſſeſſion of this Leſſee ſerves both where the Eldeſt Son ſurvives the 


Father, Deng of Halt-Blood co the Younger Brother, and dies betore 
Entry, the 


Blood to be Heir to her Brother before the Vounger Brother of Halſ- 
make himſelt Heir to him who laſt died ſeiſed. Jenk. 242. pl. 25. 


J4. A. has Iſſue, B. a Son, and M a Daughter, by one Venter, and N. 
and O. Daughters by another Venter, and C. a Son by a third Venter, and 


enters into all. B. before actual Entry, dies. Adjudged, the Will was 
void for a third Part, and that the Entry of the Wife into all made her 


the Son of the third Part as ſhall make Poſſeſſio Fratris in him for his 


Iſſues do claim in by Deſcent, per formam Doni, and the Iſſue in Tail 


oungett Son ſhall inherit the Land of the Father. The 
Law is, in Caſe of Poſſeſſio Fratris, for the Siſter of the Whole- 


Part notwithſtanding the Eldeſt Brother's Entry, beeauſe his actual 
Fein which he got thereby was by the Endowment defeated, Co. Lit. 


Advowſon ſpall deſcend to the Toungeft Son, for that he muſt make him- 


' Laches or Default in him, nor Poſſibility to ger Seiſin, the Law in Re- 
teſy of England. But the Caſe ot the Deſcent to the Voungeſt Son 
51. Poſſeſſio fratris holds not of Lands of the Poſſeſſions of the Crown, 


vor Halt-Blood is no Impediment to the Deſcent ot the Lands of the 
Crown, as it fell out in Experience after the Death ot E. 6. ro Queen 


S3. In Caſe of two Sons or Daughters by divers Venters and a Remain- And. 31. pfl. 
der or Reverfion is purchaſed by the Father upon Eftate for Life, where the 74 Mich. 


7. Eliz. 
0 


. Eliz. 
An _ . P. 
Father. So where Father is ſeiſed in Fee, and Eldeſt Son after the 133 8. P. 
Death of his Father dies before Entry, the Younger Son of the Halt- Jo. 361. 
Blood ſhall inherit. Otherwiſe, if the Father made Leaſe for Years, and 0 5 

| in Caf 
For Tears, and Leſſee entered, the Halt-Blood ſhall never inherit; for J Rede . 


Malſter. 


Blood. The Reaſon is, every Heir for Fee Simple in Demeſne ought to 
Hob. 120. 


J. 152. 


a 0 S. C. adjudg- 
deviſes all his Land to his Mie Durante Viduitate, and dies, the Wife ed for the 


Siſter, 


ſeiſed but of two Parts and in common with her Son of the third Part 
and that the Entry of the Wife ſhall veſt ſuch Poſſeſſion in common in 


Siſter 


— A 


5 88 Deſcent. 1 
: Siſter of the Whole- Blood to inherit after the Younger 808. Mo, 8 
PI. 1201. Irin. 12. Jac. C. B. Small v. Dale. Ky, 


55. It a Rent Service becomes Rent Seck, there ſhall be a Poſſ> 1 


Frarris. Jo. 234. Paſch. ) Ca. B. R. in Cafe ot Faulkner v. Bellingham 

56. The Court inclined that the receiving Rent by Reverſioner on Efate 
for Life doth not make a Poſſeſſio Fratris. Allen, 89. Mich, 24 Car 
Though he B. R. in Caſe of Amys v. Cowley. 5 . ; 
5 57. The Deſcent b-tween Brothers differs from all other Collateral Deſcents 
will not al- <0/atſcever; tor in other Deſcents Collateral the Half- Blood doth inherit 
low one of but in a Deſcent between Brothers the Halt- Blood doth impede the De: 
nga ſcent, which argues that the Deſcent is immediate. The Uncle of the 
inherir, or Part of the Father hath no more of the Blood of the Mother, than the 
be Heir, Brother of the jecond Venter. The Brother by the ſecond Venter hath. 
yet there the immediate Blood ot the Father, Which the Uncle (viz.) the Fa- 
"0 Nauen theres Brother hath not, but only as they meet in the Grandfather, 
it ; for the The Brother of the Half-Blood is nearer of Blood than the Uncle, and 
Uucle is not thereiore ſhall be preferred in the Adminiſtration. And to it hath been 
only more reſolved in 5 E. 6. in Brown's Cale, and though the Book of 5 E. 6, 
33 Br. Adminiſtration 47. miſtakes the Law in prelerring the Brother of 
the Blood be the Halt-Blood before the Mother, yet it hath been right in the Caſe 
having rone of a Competition between him and the Uncle; and yer the Uncle is 
of he Mo- preferred in the Deſcent before the Brother of the Half-Blood, and the Rea- 
bn e fon is, becauſe that is a mediate Deſcent, mediante patre ; but the Deſcent 
5 Mater of to the Brother muſt be inimediate if at all, aud therefore the Hal- Blood im- 
the Rolls pedes it. Again, it is apparent, that if in the Line between Brother 
who ſaid, the Law took Notice of the Father as the Medium thereof, the Brother 


7 and Brother by the ſecond Venter ſhould rather ſucceed the other Brother 


the Computa- becauſe he is Heir to his Father; therefore in a Deſcent between Brothers the | 


tim frem the Law reſpects only the mediate Relation of the Brothers as Brothers, and not in 
Canon-Law,  Reſpett of their Father, though it is true, the Boſom or Foundation of 
e, their Conſanguinity is in the Father and Mother. Vent. 424. Paſch. 
mMortened 7 ON 1 1 9 8 
the Degrees 16 Car. 2. in Cam. Sacc. in Cafe of Collingwood v. Pace. 


Law is other wiſe, 2 Wms's Rep. 669. Mich 1734. in Caſe of Cowper v. Earl Cowper. 


rees of | 55 | . Robe 
| 8 to increaſe the Number of Diſpenſations from Rome but the Computation by the Civil 


Mod. 120. 58. Admittance of particular Tenant for Years of Copy hold Land is Ad- 
3 i er 5 mictance of him in Remainder in Fee to make a Poſſeſſio Fratris. 
Vines, Adjudged. 2. Lev. 107. Trin. 26. Car. 2. B. R. Blackburn v. Graves. 
Batmore . | VVV | on VV 3 
v. Graves S. C. adjudged. —3 Keb. 263. pl. 118 C. adjornatur, ———Ibid. 329. pl. 24. Black- 
borough v. Graves S. C adjudged, Wes = _— 


Fin. R 216. $9. Seiſin of an Eſtate Tail will not make a poſſeſſio Fratris of a Reverjion 
Trin. 29 Car, expec#ant thereupon. Arg. Show. 245. Mich. W. and M. in Caſe of 
* 1 Kellow v. Rowden. Fin. R. 216. Trin. 27 Car. 2. Edwards v. Allen, 
Webb and Shower, 8. P. | = 3 ie a6 . | 


15 TO: 60. Ejectment. D. ſeiſed in Fee according to the Cuſtom, whici: 


Hill. 5 Ann is, for Lands to deſcend to the Younger Son, and the Wife to have an Eſtate 1 
The Court during her Life, The Father had [ſue a Son at one Venter, and ancther bv 


dave JuCg- another Venter 3 the Father dies, the Wife enters, and then the youngeſt 
8 ang Son dies without Iſſue. 1. Whether the intermediate Eſtate of the W. ite 10 


Halr deli. broke the Deſcent from the Younger Son, as to make the Elder Son oftbhbe 


vered the Halt- Blood to the Younger incapable of Inheriting. Per Powell J. this 


O, inionof Cuſtomary Eſtate for Lite he compared to the Caſe of the Frechold, 


1 Soars which hindered the Deſcent of the Demean and Frechold ; and the 


Elacit con Court ſeemed to incline ſtrongly to conſtrue the Deſcent according to 


the 
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e :, 


| Deſcent. 8 589 


the Common Law. Sed adjornatur, 11 Mod. 98, gg. Mich. 5 Ann. was in of 

B. R. Brown v. Dyer. | the a 1 
for there was no Admittance upon the Surrender which was made 4 Car. 1. and e wee, Sag 

renderor did continue ſeiſed as he was before. Powell ſaid, there could be no Admittance by Im- 
ication; to the Second Point he ſaid, that the Wife having this Cuſtomary Frechoſd after the 
Death of her Children, and ſhe dying, then the Eldeſt Son ſhuu'id tike as Heir ro the Father accord- 


ing to Eſtate ar Common Law; and he ſaid, where the Cuſtom is doubrtfui, it is the beſt Way to E 


follow the Rules of the Common Law, as this Court did in the Caſe of Ciements v. Scudamore. 


61. Two Danghters by a firft Venter being then Heirs, on the Death of 
their Father their Step- Muther enters, takes the Profits, held Courts in the 
Name of the Daughters as Heirs at Law, cut down Timber for Maintenance, 
and three Months after a Son is born, who lived about nine Months aud 
gad. It ſeems the Poſſeffion of the Mother ſhall be ſuch a Poſſeſſion of che 
Son as to carry the Eſtate from the Daughters to the Heir ot the Son. But 
Ld. Cowper thought it a Caſe of fo much Compaſſion, that he ſaid he would 
give the Platnciit, (Heir of the Infant) no Relief (as to the removing 
Terms tor Years kept on Foot by the Daughters though the Truſts were ſa- 
tied. by which Ferms the Plaintiff was hindered bringing Ejectments at 
Law) unleſs it ſhould appear that the Daughters were otherwiſe pro- 
vided for. Ch. Prec. 280. pl. 225. Paſch. 1709. Whitcomb v. Whit- 
como. — 

62 A Rever/irn in Fee expectant on an Eſtate for Life is not ſufficient to 


m. 4 Poiletio Fratris ro exclude ths Iiſue by a ſecond Venter. Cer- 


tihed by the Juſtices of C. B Mich. 1912. on a Point referred by the 
Matter of the Rolls tor their Opinion; Mich. 11. Ann. in Caſe of Raw- 
legh v. Hollaud. ER IT e 


8 


(L) To the Half Bl 
Of what Eſtate. 


. A N Eſtate Tail may deſcend to the hal? Blood, notwithſtand- * e. Dic. 
{\ ing an actual Seilin in the half Blood before, for there he cem, pl 31. 

coines in by the Statute de Donts, and lo as Heir to the Donee, . 

* ;7 All, 15. adjudged. 32 E. z. Deſcent 8. adjudged. 19 E. 2. 1 bin 

Quare Impedi 177. „ 5 Fate 


and this is the Reaſon why Littleton ſays, that Poſſeſſio Fratris de Feodo Simplici facit Sororem efle * 


Heredem. 


Co. Litt. 15 B 


2. But an Ere in Fee ſhall not deſcend from him that is actually * . Dic 
ſe! im Deimelne of the Eſtate to his Brother, Siſter, or Couſin, 3%? 3" 


due hatt Bio, * 37 All. 15. admitted. + 40 A. 6. adjudged. + Morrdan- 


88 | ce ſtor by a 

M., 1wninſt a I man of Dying ſeiſed of her Anceſtor, the Tenant pleaded that the neat is not next 
Hei, , and 11 was {ound that the Anceftor had a Son, and this Feme Tenant Daughter by one Venter, 
t P!. nt. f Son by another Venter, and died ſeiſed, and the Eldeft Son entered and died without Iſſue, 


it ter now Tenant entered, and now all the Points of the Writ is found for the Plaintiff wha 


is now Heir of Ju Father &c But becaule the Siſter Tenant to the Heir of the whole Blood has the Land, 


therctore rnwithitanding the Plaintiff was barred Br. Verdict, pl. 77. cites 40 Aſſ. 6. — Br. Verdict, 


pl. 101. cites 5 C Br. Mortdanceftor, pl 47. cites S. C. 20 


7 - . 


3. The Brother muſt be in actual Poſſeſſion ; For Poſſeſſio eſt quaſi pedis 
Pontio. ad, Le feodo fimplici, exclude Eitates in Tail. 3dly, Facit 
ſororem eſſe heredem. So as Soror eſt heres facta; and therefore 7 


Deſcent. 
— f — — — — 


Act muſt be done to make her Heir, and the Vounger Son is heres n 
tus, it no Act be done to the contrary. And albeit the Words are fac 

ſerorem eſſe heredem, yet this extends to the Iſſue of the Sifter &c. Wh 
ſhall inherit before the Younger Brother. Co. Litt. 15. b. N 
3 Rep 4. 4. Dignities whereof no other Poſſeſſion can be had but ſuch as de 
a, 8 P. ac- ſcend (as to be a Duke, Marquis, Earl, Viſcount, or Baron) to a Mag 
ener and his Heirs, there can be no Poſſeſſion of the Brother to make the Siſter 1 
wee near inherit, but the Younger Brother being Heir (as Littleton faith) to th 
Wy 3 5 D 
the End Father, ſhall inherit the Dignity inherent to the Blood, as Heir to hin 


Doo that was firſt created Noble. Co. Lit. 15. b. 

aſe —Cro. | | F : 3 
e pl 4. Hill. 16 Car. 8. P. was moved in Parliament, and reſolved accordingly by fall the 
Juſtices, os . 8 | 
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(L. 2) To take away an Entry. 
In what Caſes. 


1. TT ſeems that a Uſurpation within the Tear cannot be an Interrup. 
I tion, and a Deſcent cannot toll Entry of the Lord who enters for 
Mortmain; For he has no Right of Entry, but only a Title of Entry, 
which may be taken any Time within the Year. Br. Quare Impedit. 
pl. 4%. eites 18 E. 3. 121 e VVV 
2. If a Man levies a Fine and after dies ſeiſed before Execution, yet the 
Entry of the Conuſee upon the Heir is lawful, as well after the Year as | 
within the Year; e contra of Re-entry and dying ſeiſed after Execution } 
had. Br. Diſcent, pl. 46. cites 33 E. 3. and Fitz. Title 4. and 14. | 
3. But if a Man enters upon the Tenant pending the Writ and dies ſeiſed, | 
and the Demandant recovers, yet the Recoveror cannot enter upon this 
Deſcent, and yet the Tenant and his Feoffee ſhall be bound notwith- } 
ſtanding the Deſcent in them, for they are in the Per, contra of the | 
Diſſeitor; for it is admitted to be an Entry without Title, for other- | 
wite it ſhould abate the Writ. Br. Diſcent, pl. 45. cites 33 E. 3. and 
Fin 4:44 8 „„ „„ 
4. Where a Man has I/ſle two Sons and dies ſeiſed, the Eldeſt Son be- 
ing beyond Sea, and the Joungeſt Son enters and dies ſeiſed, and lo to the | 
fourth Degree, and the E1deft dies and his Iſſue to the ſeventh Degree, and 
the other continues for eizhiy Nears, and the Iſſue who came of the Eldeſt 
Son enters, his Entry is lawtul by reaſon of the Privicy of the Blood; 
per Wichenham and Tankerville, quod nullus negavit. Bur e contra, 
if the Elaeſt had entered, and the Youngeft had diſſeiſed him and died ſeiſed, |} 
the Entry ſhall be tolled. Note, a Diverſity, for in the one Caſe, where 
the Eldeſt does not enter, the Youngeſt has Colour as Heir; contrary where 
the Eldeſt does enter. Br. Entre cong. pl. 6. cites 40. E. 3. 24. 
5. A Deſcent within the Year after Alienation in Mortmain does not take 
away the Entry within the Year, for it is only Title of Entry, and n0t 
Right of Entry ; tor upon Right of Entry he may have an Action. Br 
Entre cong. pl. 13. cites 47 E. 3. 11. 3355 es 
6. It a Baſtard purchaſes in Fee and is diſſeiſed, and the Diſſeiſor gives 
in Tail by Fine the Remainder over in Fee, the Tenant in Tail dies without 
Iſſue, and he in Remainder enters, there the Entry of the Difleiſee is laws 
tul. Br. Entre cong. pl. 15. cites 3 R. 2. 5 : 
7. If an Infant be a Diſſeiſor, and another Man diſſeiſes and dies ſeiſea, 
and bis Heir is in by Deſcent, the Entry of the firſt Diſſeiſee is taken 
„„ BWAY + 
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away; but if the Infant enters or recovers the firſt Diſſeiſee may enter, 
and ſo ſee that the Entry ot one ſhall give Advantage to a Stranger. Br. 
Entre congeable pl. 38. cites 4 H. 6.2. 3. 

8. It ] enfeoff a Man upon Condition, and the Feoffee is diſſeiſed, and 

' the Heir of the Diſſeiſor in by Deſcent, or the Feoffte makes a Feoff ment over 
and the Heir of the ſecond Feoffee is in by Deſcent, yet J. may enter upon 
the Deſcents for the Condition broken, for ſuch Deſcent does not take 
away my Entry; tor I have no other Remedy, nor no Action but only Eu- 
try ; per Newton, Br. Entre cong. pl. 34. cites 21 H. 6. 17. 
9. But where my Tenant for Life aliens in Fee, there I may have an 
Action; for there if a Deſcent be had I cannot enter, but am put to my 
Action; quod nota. Per Newton, Br, Entre cong. pl. 34. cites 21 H. 
6. 17. 2h 
10. In Treſpaſs the Defendant juſtified, inaſmuch as W. was ſeiſed in 
Fee and Leaſed to one Alice at Will, by which he as Servant of A. and 

her Command entered &c. and gave Colour, to which the Plaintiff ſaid 
that . was ſciſed and died ſeiſed, and the Land deſcended to the Plaintiſt as 
Confin Heir, and ſhewed how, by which he entered and was ſeiſed till the 
Defendant did the Treſpaſs, & adjournatur. Br. Titles pl. 42. cites 33 
. 11. Deſceme to J. N. as Heir, where the King has Title, does not toll 
his Entry; Per Littleton. Br. Diſcent, pl. 60. cites 35 H. 6. 3). 
12. It a Man recovers againſt another, and after there are three or If a Man 
four Deſcents before his Entry, yet he may enter upon the Deſcents, be- 7*overs 
cauſe the Recovery binds the Blood and diſproves the Title of the Tenant. _ J. 

. i J JUags 
Br. Diſcent, pl. 37. cites 6 E. 4. 1: 799. 
ſeiſed, the Entry of the Recoveror upon the Heir of ] is lawful; for the Poſſeſſor is nf _ 
judgment; contrary if Execution had been had, and after J. had re entered and died ſeiſed for this 
z a Diſſeiſin after Execution. Br. Diſcent, pl. 45. cites 33 E. 3. and Fitzh. Title, 3. 1 : 


13. Dying ſeiſed in Tail tolls the Entry, but not where he dies with. 
out Iſle of his Body, tor then there is us Deſcent, per Fairfax. Br. Tra- 
verie per &c, e m oo none oo on 
4. Where a Fine and Recovery is pleaded in bar in Aſiſe, dying ſeifed 

after this in him or his Heir againſt whom the Fine or Recovery was had, is 
no Ticle, tor the Entry is lawſul upon them; But contra by Fiſher, if 
the Fine or Recovery be executed, and after he, who confeſſes or loſes, 
and enters dies feiſed, this tolls the Entry; Onære hoc. Br. Titles, pl. 
33 TS IEEE „% e 
15. It a Man be diſſeiſed and goes beyond Sea, or is impriſoned after, 
and Deſcent is had he cannot enter. Per all the Juſtices. Br. Entre 
congeable, pl. 91. cites 9 H. 7. 24. „„ „„ 
16. Contrary if he was within Age at the Time of the Diſſeiſin, and af. 
er goes beyond Sea or is impriſoned. Per all the Juſtices, and Serjeants 

at Law. Br. Entre congeable, pl. 91. cites 9 H. ). 24. 
17. Nota per omnes, That in Aſiſe of Rent, it the Plaintiff makes 
Title by dying ſeiſed of his Father, and Deſcent to him, this is not material 
of Rent in Groſs, Quod Nota. And therefore it ſeems that it ſhall not 
5 any Bar in Aſſiſe of Rent in Groſs, Br. Titles, pl. 64. cites 10 
18. 3 H. 8. cap. 23. Whereas divers have entred by Strength and Force, The Hofe 
and without Title c. The Dying ſeiſed of any Diſſeiſor, having no Right or ef a Diſ- 
Title, ſhall not be ſuch Deſcent in Law to take awaythe Entry of * ſuch, as at feljor out 
_ the Time of the Deſcent had lawful Title of Entry, except ſuch Diſſeiſor hath of the {aid 
bad peaceable Poſſeſſion five Years next after the Diſſeiſin committed, without remains as 


Entry or continual Claim of ſuch Perſons as have lawful Title. at the Com | 
| RIOT | mon Law. 


whether the Difſeife be without Force, or with Force, it is <cithin the Statute Co. Litt. 238. a. 


Starure, and © 


But to a Diſſeiſor, the Statute is taken favourably for the Advancement of the Ancient Right. For 


And albeit the Statute ſpeaks of him that at the Time of ſuch Deſcent had Title of Entry c. 


ö 
| 


Wer? — — — too 
— — 


” 
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or his Heirs, vet the Srcceſſors of Bodies Politick or Corporate, ſo you hold yourſelf to a Diſſeiſin, are wit 
in the Remedy of this Statute ; for the Statuce extends clearly to the Predeceſſor being difleif.a.. 
and conſequently without naming his Succeſſor extends to him; for he is the Perſon that at the 
Time of ſuch Deſcent had Title of Entry. Co. Litt 238. a. | c 

Bur if a Man makes a Leaſe for Life, and the Leſſee for Life is diſſeiſed, and the Diſſeiſor dis ſeiſes 
within Five Tears, the Leſſee for Life may enter; But if he dies before be does enter, it is ſaid thas 
the Entry of him in Rederſion it not lawful, becauſe his Entry was not Iawful upon the Dif:iſpr Fa 

the Time of the Deſcent, as the Statute ſpeaks. Co Litt. 239. a.——- PI C. 424. Arg. S. P. 

But ij Leſſee for Life had died firſt, aud iben the Dijjeifor bad died ſeiſed, he in the Reverſion ha 4 
been wichin the Remedy of the Statute ; bevuuſe he had Title of E.ry at the Time of the De. 
ſcent as the Statute ſpeaks, and ſo within the expreſs Letter of the Statute, albeit the Diſſeiſin Was 
not mmediate to him, ard the like is o be aid of a Remainder &c. Co, Litt. . 

It i: ſaid, that Abators and Intruder, ure out of this Stature, becauſe the Statute is penal, and 
extends only to a Diſicifor, at was the moſt Common Milchief, Co. Litt. 238. . 4 p) 
C.-47. a. Mich. 4 E. 6. S. P. Arg e = | NPE 

This Statute extends not te any Feoffee or Lonce of the Diſſeiſor immediate or mediate, but they re. 
main il] at rhe Con mon Law Co. Lim. 256. a, | nn Ig 
The Preamble has the Words of Diſſeiſin with Force; and the Purview helps ſuch Diſſeiſens ; yet this 
Statute is expounded by Equity to extend alſo to Difeiſins without Force ; for the Miſthict is equal ; 
and the Statute provides againſt the Miſchief which was at Common Lew ; ſuch was this Difſetfn 

laſt mentioned. The Diſſciſor dies ſeiſed within two Days after the Diſſeiſin, without Entry or 
Claim made; now neither the Diic:.ce nor his Heir can enter upoa the Heir of the Diſſeiſor. 
Jenk. 226. pl. 88. a. | 3 

Note, that it is ruled in the S-rieant's Caſe, that where a Common Perſon leaſed Land for Yeays 
rendering Rent with Clauſe of Re ent-), and aſter grants the Reverſion over, and the Tenant aig 
the Grantee may re enter for the Condition broken by this Statute by expreſs Words. Br. Entre con. 
geable, pl. 139 cites 4 M. 1. | | | | 


So of the Granizes of King E. 6 and all other Heirs to King H. 8. by the Equity of this Statute, | 


which provided Remedy for the Patentces of King H. 8. and for Grantees of Common Perſons. 
Br Entre Cong. pl. 139. ciccs 4 M. 1, 1 | 2 


19. A. ſeiſed of Land in Knight Service, leaſed it to J. S. Habend 
to J. S. and J. N. for their Lives rendering Rent, then A. deviſed it 
zo IH. for Life, Remainder to M. R. in Fee, which was void for a third 
Part, and died. B. the Heir of A. by Attorney, enter'd and infeoſted F. 


NM. ho died ſeiſed. J. N. before the Feofflment was in Poſſeſſion, and 


claimed to be in as Letlee, and paid the Rent to M. But being no Party 


to the Leaſe, it was void as to him, and that he was nor Tenant at Will, 


when the Attorney enter'd and inteotted him, and fo was not in Poſ- 
ſeſſion for his Leſſor M. but if he was Tenant at Will, his taking the 

Feottmenr ot a Stranger determined his Will, and fo his Entry cannot 
reduce the Poiſeiſion ro M Quacunque Via, it is a Deſcent, and tolls 

the Entry. Cro E. 115. pl. 16. Mich. 30 & 31. Eliz B R. Rey- 
nmnold v. Kingman and Brown. F ĩ˙· He ; 
Ow. 141. 
S. C. The be bouud by any Defcent, as Entry jor Mortmain or ior Condition broken. 
Caſe was i | . 2 AY! X 8 
this, a Man Le. 210. pl. 293. Mich. 31 & 32 Eliz. C. B. Mathe wſon v. Trot, 
ſciſed ot 5 5 „„ ” . . 
Land in Socage, deviſed it to his Vounger Son and died ſeiſed, the Elder Son enters and dies 
ſeiſed, and his Heirs enters, and the Younger Son enters upon him, the Queſtion was, if his Entry 
be taken away by this Deſcent. Judgment was given by Auderſon, that this Deſcent does not take 
away the Entry of the Deviſ ee. Es, F „ 
88. P. Cro. C. 200. for then he might not maintain any Action, never having had any Seiſin and 
ſo ſhould be without Remedy, where there is only a Deſcent and no binding Matter of Barr. 


21. If Tenant pur auter Vie continues in Poſſeſſion after the Death 4 
Ceſty que Vie, He is but Tenant at Sufferance, and his Deſcent ſhall 
not take away an Entry This was ſaid by Wray to be held at an Aſ- 
ſembly of all the Juſtices, to which Gawdy agreed, and that 18 E. 4. 


25. is nor Law. Cro. E. 238. pl. 5. Tria. 33 Eliz. B. K. in Caſe of | 


— xt Ht 


22. Deviſe 


20. Devilee by a Dewvyſe hath but a Title of Eztry which thall not 


Lac as: A. a 


: 


8 


and therefore if a Feme Diſſeiſoreſs take Husband, and has Iflue and S. P. and 
dies, and atter the Husband dies, the Deſcent to the Iſſue does not take N at 
away Entry, becauſe the Interpoſition of Tenant by Curteſy does im. the End of 


6 W. & M. Carter v. Tath. _ 
Paſch. 9 H. 7. per tot. Cur, ard Mich. 37 H, 6. yet Ld. Coke ſays, that this is an Addition 
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22. Deviſe in Fee to his Heir, with a Limitation over, on Non-pay- 
ment of Legacies, and Deſcent in the Interim, ſhall not toll the Entry 
of the Deviſees, tor it is not as a Deſcent by a Stranger atter a Deviſe 
before the Entry of Deviſee, which perhaps tolls the Entry, becauſe it is 
not as an immediate Deviſe, but it is Quaſi a Deviſe on a Limitation, 
on a Condition broken, which no Deſcent ſhall take away or pre- 


or up 


judice. Cro. E. 919. pl. 14. Hill. 45 Eliz. B. R. Hainſworth v. 
Petty. 


23. If one diſſeiſes another in Time of War, which is called Occupation, Co. Litt S. 


and dies ſeiſed alſo in Time of War, Diſſeiſee may enter. Hawk, Co. . os 
Lit 334 | Domeſtick 


Wears when 


| he Courts of Juſtice are not open, the Deſcent gives no Right of Poſſeſſion, though the Diſſeiſen 


was done in Time of Peace, for it were in vam for a Diſſeiſee to exert his Right of Poſſcſſion, 


when the Courts of Juſtice are not open; nor can there be any ſuch Thing s the Act of Law to 


ive a Right of Poſſeſſion when the Law itſelf is filent; but in Times of Foreien War, when there 
1s Juſtice and Peace at Home, a Deſcent will give a Right of Poſſeſſion; for to ef courage Enter- 


prizes in ſuch War was ſuch Privilege given to the Heir of the Diſſeiſor. Gilb. Treat. Ten 
31. 32. | | ng GE | | 


24. No dying ſeiſed (where the Tenements comes to another by Succeſſion) A Succeſ- 


| © ſhall take away the Entry ot any Perſon &c. as of Prelates, Abbots, non does 


U 


: | | F FED W 
Priors, Deans, or of the Parſon of a Church, or of other Bodies Politick g bat 


ght of 


Kea. albeit there were 20 dyings ſeiſed, and 20 Succeſſors, this ſhall Poſleſſion, 
not put any Man from his Entry. Litt. 8 413. 2s a De- 


ſcent does; 


for a Succeſſor is in by bis own A; for it is by his own concurrent Act, that he comes to be inſtall- 
cd into the mh of his Prececc ior, and therefore he can have no mcre than he had; but ſince 


the predeceſſor had a naked Poſſeſſion, and not the Jus Poſſcſſionis, the Succeſſor can have no more. 


Beſides, the Succeſſor pays no Relief, unleſs by Grant or Preſcription ; for Eccleſiaſtical Lands were 
not relieved into the 


ands of the Lord for Want of a Tenant being given in F ree-Alms, or to 
do dervice by Proxy; and ſince the Lands are not relieved into the Hands of the Succeſſor for a Conſide- 
ration paid, he doth not acquire a Right of Poſſeſſion, Beſides there is no Reaſon to encourage the 


Predeceſſor to dare in War. who either went not at all, or elſe by Proxy; and therefore no Reaſon 


-/ 


ſuch Succeſſion ſhould get a Right of Poſſeſſion, Gilb. Treat. of Ten 32. 


25. A Diſſeiſor makes a Leaſe to a Man and his Heirs during the Life 

of F. S. and the Leſſee dies, living F. §, this thall not take away the 

Entry of the Diſleiſee. 3 Wms's Rep. 368. in a Note of the Reporter. 

Cites 1 Inſt. 239. | 55 8 5 

26. Deſcents which toll Entries are two Sorts, viz. where the De- 

% / EG 
2). If a Diſſeiſor dies ſeiſed, and his Heir enters, and endows his Wife 


of the third Part, the Difleiſee may enter on that, tor ſhe 5 ws by 44 = 


Husband, and the Law judges no mean Seijin betwixt Husband and Wife. 
Hawk. Co. Litt. 326. %%% ᷣ noe „ 
28. If a Diſſeiſor has Iſſue, and entred into Religion, by Force where- 
of the Lands deſcend to his Iſſue, this does not toll the Entry of the 
Diſſeiſee. Litt. 8. 10. J 
29. If a dying ſeiſed takes not away the Entry of him that Right 


has ar the Time of the Deſcent, It thall not by any Matter Ex Poſt 
Facto take away his Entry. Co. Litr. 241. b. es nerds 


30. A Deſcent which tolls Entry ought to be an immediate Deſcent ; 3 


the Section 
it is added, 


pede it. Per Holt Ch. J. at Niſi Prius. 1 Salk. 241. pl. 1. Hill 


and to be paſſed over, and that at this Day this Caſe of Littleton is holden for clear Law. 
And Ld. Coke ſays, that here was a Deſcent of a Reverſion at the Time of the Dying ſeiſed: 


7M | | for 


394+ 


that the con- _ 
trary is held, 


I 
| 
| 
| 
| 


Deſcent. 
for rhe Eltate of a Tenant by the Curreſy had Commencement by having of Iſſue and is conſu 
by the Death of the Wife, fo as the Fee and Franktenement did not after the Deceaſe of th 
deſcend to the Heir, and albeit the Tenant by the Curteſy dies afterwards, and that the 
tenement is cait upon the Heir, ſo as row he has the Fee and Franktenement by Deſcent 
cauſe the Heir came not to tue Fee and Franktenement at once immediately after the De 
the Wife, ſuch a mediate Deſcent ſhall not take away the Entry of the Diſſeiſee. 


Side, an immediate Deſcent may rake away an Entry for a Time, 
by Matter ex Poſt Facto, as hath been faid. Co. Litt. 241. b. 
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: : On the other 
and immediately may be avoides 


31. If a Man be diſſeiſed and the Piſſeiſor dies in peaceable Po, gi 
immediately after ſuch Hiſſeiſin, rhe Heir acquires jus pifſeffionis, if th 
Diſſeiſee ſuffers the Anceſior quietly to engoy 3 tor the preſumpuve Right i; 
then in the Heir; t if the Diſteiſec has re-entered within a Near g 
a Day before fuch Dejcem, then the Heir doth not acquire the jus poſſeſs 
nis. Firſt, becauſe there is no Laches in the Diſſeiſee, and the a8 
of Law would do. Wrong and Injury (which it cannot do) if it ſhould 
alter the Right when the Difleiſee has done, what in him lay, to con. 
tinue the Right of Pofieſion. Secondly, Becauſe chere is no Preſum 
tion that the Diſſeiſor had Right if the Düteiſee continues the Claim; 
for the Law cannot preſuine the Right of Poſſeſſion to be dereliti contrary 
to the manifeſt Act of the Diſſeifee. Thirdly, The Lord ought not to 
take the Heir for his Tenanr; and there is ſufficient Warning for the 
Anceſtor in his Lifetime not to do the voluntary Service, nor for the 
Heir atter his Deceaie to pay the Relief. Gibb. Treat. of Ten. 33. 


(M) To take away an Entry. 
In what Caſes where the Entry is given by a Record. 


F a Man recovers againſt another that is ſeiſed in Fee, and after 


* Fitzh, En- I. 
tre Con- [| tie Recoverce dies ſeiſed, and it deſcends to his Heir, pet this 
Ag Deſcent ſhall not take away the Entry of the Recoveror, becauſe 


S. C. — he had bur a Title of Entry, and the Entry is to execute the Judg⸗ 
Br. Entre ment, and ſo relates ta it, being execurory againſt the Heir that is 
5 privy to the Judgment that it binds the Blood. Contra, 49 E. 
53. 23. b. 7 D. 7. 14. b. 16D, 7.8. b. agreed clearly per Curtam, 
I Br. Dic 3 E. 4. 7. # 6 ©, 4. 11. b. 3 ). J. 3. per Browne. 5 0. 7. 31. b. 
cent, pl. 3). l 21 B. 6. 17. bd. N 25 
cites 8. C | 55 | e | 5 
that tho' there are three or four Deſceot before his Entry, yer he may enter upon the Deſcents, be- 
cauſe the Recovery binds the Blood and diſproves the Title of the Tenant.— Fitzh. Mordanzeſio, } 
eiiie „„ 33 
1 Br. Barr. pl. 26. cites S. C. 


Co. Lit. 13 b. 238. S. P and cites ſame Caſes. 


2. So if the Recovery be againſt Tenant in Tail that dies ſeiſed, 
this Delcent to the Jae ſhall not take away the Entry of the Re | 
coveror, tor the Cauſe atorcſaid. 33 E. 3. Entry Congeable 51. 
3. So if I acknowledge the Right to another by Fine, and he grants 

and renders it to me again, and after dies ſeiſed, this Deſcent ſhall not 
take away my Entry, vecauſe the Fine was erecutory ; (it ſeeims 33 
E. 3. Entry Congeable 51. is intended of a Fine Come ceo which | 
in 5: 3220 2 = i 
4 If a Man recovers againſt A. who after dies, having Ifſue Ba- 


Coopeable, ſtard-Eigne and Mulier-Puiſne, and the Baſtard enters, and dies ſeiſed, 
pl. I. and this deſcends to his Iſſue, this Deſcent ſhall not take awap the 
Cites S. C. 5 


and Brooke 
fays, Et fic 


Entry of the Recoveror, for the Conttatance of the Baſtard hath 


made 


„ on 


— gz 


Deſcent. a. 


mende him as Hair, and fv privy tothe Recovery. 5 b. 7. 2. But e. rar 
quere, tij Juue himtelk cannot vaitardize his Father. after Reco. 


; . : very, the | 
Entry is lawful upon him that comes in as Heir to the Tenant who loſt, for this Title is bou'id; „ 


but contra it Diſſeiſor enters and dies eiſed; Note the Diverſity, for he is not in properly as Heir. 
bid pl. 133 cites 5. C. & 8 P accordingly by Fairfax and Keble ; but this was denied by 
others; Brooke ſays the Reaſon ſeems to be becauſe they are not Heir; and that ſo it ſeems, that 
after the Kecovery, it one diffeiſes the Tenant before Execution and dies ſeiſed, and his Heir enters, 
that the Entry of him who recovered 1s taken away, . 


5. Ik a Man recovers Land, and aſter a Stranger to the Recovery See the 
dies feit-d, yer this tail not take away the Entry of the Recoveror, J*'= * 
becau'e it was bur a 2 1t1e, and the Title relates to execute the Keco⸗ 
yerp of the Judgment. TOE EE 
. If a Man recovers ũgainſt another, and enters and ſues Execu- * Br. Titles, 
tion, GND alter the Recoveree diiſeiſes him, and dies ſeiſed, this Oe- ol. 63 cires 
ſcent ſhall take away the Entry of the Recoveror, for the Recovery 8, Ch aer 
was executed, ANT cannot be executed again, and this is a wine cf n 
Title. 3 E. 4. 7. Contra, 8 I), 7. 5 b. Quzxre, 7 I), 7. 15. {hili not 
5D. J. 31. b. h e eee 
of Parliament, Fine or Recovery, unleſs by Matter of later Time; for by ſuch Act ee his FRE | 
ther, if he enters again and dies ſeiſed, and his Heir enters, this will not make 4 Citle t E ir. 
without ſhewing Title ſince the Recovery &c. Kelw 45. b. pl. 4. Prin io H 5 it vas held 
for clear Law in C. B. as well by all the Bench as the Bar, that ſuch Diſſciſin ind Deſcent itter 
the Recovery executed ſhall not toll the Entry of him that recovered; for the Heir of the Reco- 
veree is privy and bound by the Recovery, but otherauiſe it is of a Fine, ard in Margin cires all 


the ſame Caſes in the Plea of Roll, in H. 5's Time —Kelw. 170. a pl. 2 Mich. 6 H. 8. § P. 
held accordingly ; but that if a Stranger enters and dies ſeiſed, then the Recoveror is put to his 
Scire Facias, per Guy Palmes, bur the Bock ſays, Tamen Quere Co Litt. 237 b. 238 a, 


ſays, that if after the Execution of the Recovery, the Kecove ree diſſeiſes the Recoveror and dies ſeiſ- 
ed, this Deſcent ſhall take away the Entry of the Recoveror, but otherwiſe if it be before Exc-u- 

tion.. Deſcent before Execution ſhall not take away the Enry of the Recoveror, becauſe the 
Title is bound and he can have no o her Remedy, br. Entre Congeabie, pl 34 cites 21 H 6: 17. 
per Newton. — Co Litt 238. a. in Prircipio S. P that if after Execution the Recoveree nad 
diſſeiſed the Recoveror and died ſeiſed, this D-ſcent ſhall take away the Entry of the Recoveror 
within the Expreſs Words of Littleton; and that ſo it is 1a Caſe of a Fine. 


J. If a Man recovers againſt one who has alien d pending the Writ, and If a Man 
the Alienee dies his Heir within Age, the Demand int may enter upon YecoversLand 
the Heir within the Year ; for by the Judgment the Tillé of the Feoffor is mY s 

| 8 5 . | 1 ; enant after 
und, Per Thirning and Tirwhit. Br. Entre Congeable, pl. 18. cites 4%, fled 
2 H, 4. 16, 17. | SE as | FS | and ſo ſuffers 
e EE Bans EN. | | ſeveral 
Deſcents, yet he who recovered way enter, for the Title is bound, and fo by Conſequence upon the 
Heir of the Alienee of him who loſt by the Recovery; for ſe cannot be in a better Condition 
than the Tenant who loſt, per Nele Serjeant, which was not denied. Br. Entre Congeable, pl. 116. 
cites 6 E. 4. 11. . . CC Bag KI. | 5 „„ 5 


8. A Recovery is had againſt Tenant for Life, where the Remainder is 
over in Fee, 'Tenant for Lite dies; he in the Remarnger enters before Ex- 
ecution, and died ſeiſed. The Entry of the Recoverer is lawiul, be- 
cauſe he is privy in Eſtate. Otherwile it is, if the Deſcent had been at- 
ter Execution; Co. Linh, Ns 


of —- 


. * * 8 * 8 " „ . 
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(N) Of what Things a Deſcent ſhall take away ay 
Eni. 


„ P. ad- dence at the Bar. 

ucged. „55 : 3 + | | | 
6 Todd. — —Poph. 33. 35. Gravenor v. Brook, 8. C. that he had no Right to be Co- 
po holder of it, and therefore cannot die ſeiſed of it as a Copyholder, and by the Dy ing ſeiſed of 
+ Ceryholder at Common Law, it ſhall be no Prejudice to him that has Right; for he may en- 
er: Put here coming in by Admittance of the Lord at the Court, the Occupation cannot be tor. 
eus to the Lord, and therefore was no Deſcent at Common-Law by the Copyholder's De Facto 


ding ſeiſed; becauſe it was only an Occupation at Will. Deſcent of a Copyhold ſhall not 
See the Caſe of Joyner v. Lambert at 


take away an Entry. Mar. 6. pl. 13. Paſch. 15 Car. 
tit. Copyhold. (D. b) pl. 9. „„ 


2. King R. 2. had Land in Ward by Deſcent from King E. 3. For 
Chattle ſhall deſcend in Caſe of the King, contrary of a common Perſon, 
and granted the Lands by Letters Patents to M. for Life, the Remainder to 
F. in Fee. Br. Aid del os pl. 28. cites ) H. 4. 41. : 
3. Ir was held that Deſcent of a Rent does not take away an Entry, 


but he may diftrain be it Parcel of a Manor or not, but otherwiſe it ſeems 


to be if the Deſcent be of the Manor, Br. Entre cong. pl. 98. cites 5 E. 
1 4. If a Man receives my Rent in groſs without Authority and dies 
ſeiſed thereot, yet I may after diftrain ; and contra, where the Rent is 
Parcel of a Manor and he receives it and enters into the Demeſnes and 
dies ſeiſed by Diſſeiſin; bur if he diſſeiſes me ot the Demeſne, and dies 
| teifed without Receipt of the Rent, there I may diſtrain. Note, a 
Diverſity, for he is not my Diſſeiſor but at my Pleaſure. Br. Entre 
_ cong. pl. 131. cites Littleton Tit. Attorments. „ 


5. Where a Man is ſeiſed of a Manor and gives Parcel of it in Tail, 


rendering Rent, and is diſſeiſed of the Manor, and the Tenants of the Ma- 


nor and the Tenant in Tail pay their Rents to the Diſſeiſor, who dies ſeiſed, 


this does not toll the Entry nor Diſtreſs of the Rent reſerved upon the 


_ Gilt in Tail, tor by the Gift this Land is ſevered from the Manor for the 
| Time, and the Reverſion remains in the Donor, and the Rent is incident 
„ the Donor | 


to it, and therefore by the Seiſin of the Donee in the Land 


may diſtrain him tor the Rent. Br. Entre cong. pl. 131m. 


6. So of a Leaſe for Life or Years of Land Parcel of a Manor rendering 
Rent, the Payment of the Rent to 4 Stranger is no Bar to the Leſſor to 
diſtrain for his Rent, ſo long as the Tenant continues Poſſeſſion in 


the Land demiſed &c. Br. Entre cong. pl. 131. 


7. Deſcents of Inheritance which lie in Grants, as Advowſons, Rents, 
Commons in Groſs &c. which are Inheritances incorporeal, do not put 


him that Right hath to an Action. Co. Litt. 237, b. 


N A ) To 4 
| » . a , a 2 


9 88 "Be ge LAY Lani. 


V . , ſet ad - 


cd PS > WW 5 


+ 
1 


D. 206. b. pl. 10, Anen. 5 


the ſame Purpoſe 31 Eliz B. R. that it was agreed upon Evidence that in this Caſe the 


ſeiſed for Term of Liſe, or for Term of another Man's Life, doth never 


Deſcent. 


— 


597 


(N. 2) To take away an Entry. 
Of what Eſtates. 


x AESCENT of Rent ſhall not take away the Diſtreſs of the Diſ- 


ſeiſee, be the Rent Parcel of a Manor or not, by the Opinion“ Br Dif. 
of the Court. Bur per Lictleton tit Diſcent, if it be Parcel of a Manor, orig" Hy 
and the Tenant attorns, this ſhall take away the Diſtreſs of the Diſſeiſee, “ .. 
tor there it is of the Nature of the Land contrary of a Rent * in Groſs. 


Br. Diſcent, pl. 63. eites 5 E 4. 6. 


2. Stranger eres a Ship in a vacant Piece of Ground in the Marg Ibid. 
King's Manor and enjoys it, pay ing no Rent, the King grants cites Plow, | 
the Manor to A. who never enters into it or takes any Rent tor the Shop; Quzre> 


the Occupier of the Shop dies in Poſſeſſion and his Son enters ; per 4 3! char 


no Poffcihon 
is gal ed 
thereby 
and cites to 
146 may 
„ over his Intereſt without Entry upon the Occuier, bur if the Lord enters, and the other 
keeps Policſhon, then it is oiherwlle, tor then it is a Diſſeiſin. | F aur | 


Juſtices it is no Deſcent, but Man wood and Wray, Scujeants, e contra. 


3. Deſcents in 74/1 which take away Entries are, as if a Man be diſ- 
ſtiſed, and the Diſſeiſer giveth the ſame Land to another in Tail, 


andi the Zenant 11 Tai! hath Iſſue and dieth of ſuch Eſtate ſeiſed, and the 


Tue enters, in this Cate the Entry the Diſſeiſee is taken away and he is 


pi to ſue againit rhe Iſſue of the Tenant in Tail a Writ of Entry ſur Diſ- 
ſeliu. Litt. 8 386, 


4. Note, that in ſuch Deſcents which take away Entries, it behoveth If e e 

Fes | : 533 4 30 7 7 * at the ime © 
that a Man dies ſeiſed in his Demeſne as of Fee or of Fee Tail; tor a dying F bis Death, 
has not the © 
Freebold in 
1 „ Fe Fe 5 him, it can- 
rot he caſt upon his Heir; for then there is no Danger that the Freehold ſhould want a Poſſeſſor; 


take away an Entry. Litt. S. 3879, 


therefore the Law creates no Title to ſuch Poſſeſſion in the Heir at Law; for it were incongruous 
that the Law ſhoud tuppoſe the Right of Poſſeſſion in the Heir, when the Poſſe ſſion is in 
another at the Death of the Anceftor. The Law will not afterwards create him a new Title, in 
Prejudice of the Perſon that as the Right of Propricty. Gilb. Treat of Ten. 19. | 


It the Diſſeiſor therefore makes a Leaſe for Life, he parts with the Poſſeſſion, and cannot transmit to 
the Heir, ſince he had parted with it at the Time of his Death, and the Deſcent of a Reverſion will not 


makea Right Poſſeſſion, for nothing deicends to the Heir in Reverſion, but the Right of the everſion and 


thar 1s a Right againſt all other Perſons bur the Difleiſee. For fince oy the Right deſcends, the 
Heir can be in nov better Caſe than the Diſſeiſor was at the Time of his Death; and therefore _ 
when Tenant for Life dies, he has only the naked Poſſeſſion, as the Diſſeiſor had ir But if the 
Diſſeiſor had died in Poſſeſſion, the Law, for the Reaſon aforeſaid, caſting the Poſſeſſion on the Heir, 


makes ir a Right; ſor that is properly a Right which a Man comes io by the Act of the Law; 


and ſince the Heir in ſuch Caſe would cometo the Poſſeſſion by the Act of the Law it muſt be called a 


KRight of Pofl fon ; and it could not be a Right of P oftejſion, if he could not defend it againſt all Ag- 


greſlors, Thercore in ſuch Caſe the Right of Entry is taken away from all others; and hence the 


Diſtindtion came to be made between Jus Poſſeſſionis and Jus Proprietatis. Gilb Treat of Ten. 


5. If he in the Rever/ton diſſeiſes his Tenant for Life, and dies ſeiſed ;S k. Br 
this Deſcent thall take away the Entry of the Tenant tor Lite. Co. 1 98 
1 — .. 8 — Ih OM 

It. 239. Aa. 92. cites 

9H 7 24. 
per Fairfax. 


” „ — 


— 
— 
— ——o— 


- Deleent, © 1 


0 ty = . 
The Difſei- 6. $9 it is if there be Tenant for Life, and the Remainder in Nui! the 
5 SS Remainder in Fee, and Tenant in Tail diſſeiſes the Tenant for Life, and dies 

| Entre Con. ſeiſed. This hall take away che Entry of the Tenanr for Life. Co, 


ecable, pl. Litt. 239. a. 


02. Cites 9 ; | | 
H. 7. 24. per Fairfax, and this Caſe was agreed per tor. Cur, by good Advice. 


12 Diſſeiſor . Deſcent of A Reverſion or Remainder, does not take away an Entry 
ore Liſe So as in thoſe Cafes which take away Entries by Force ol Deſcents, it 
behoverh that he dies ſciſed of Fee and Freehold, or of Fee Tail and Free. 


ard then | . | 
dies ſeiſed Held at the Time of his Death; or otherwiſe ſuch Deſcent doch not 
of the Rever- take away an Entry. Litt. S. 383. 5 
fron, this Ws One” | 5 | 5 | | 
takes not away the Entry of the Diſſeiſce. And fo if he makes a Leaſe for bis own Liſe and il 
the Diſſeiſee may enter, for though the Fee and Frecholu deſcended from the Diſſeiſor. We 
died not ſeiſed thereof. But if he only makes a Leaſe fer Yoars, or ſuffers Execution of a Fud Pp K 
Debt and dies, the Diſſeiſee cannot enter. Hawk Co. Litt 3255. | PER oth 5 


Toa Title 8. If a Man be ſeiſed of certain Land in Fee er in Fee Tail upon Con- 
2 _— dition, to render certain Rent, or upon other Condition, albeit fuch 
. - N 0 . . . k * | F 8 

wt broken Tenant ſeiſed in Fee or in Fee Tail, dieth ſerfcd, yer if the Condition be 
no Deſcent broken in their Lives, or after their Deceaſe, this thall not take away the 
ſhall take Entry of the Feoffor or Donor, or of their Heirs, for that the Tenancy 
away -— is charged with the Condition, and the State of the Tenant is Conditi- 
Walmüey onal in whoſe Hands ſoever it cometh &c. Litr. S. 397. _ . 
GW. 4 . . Alſo if ſuch Zeuant upon Condition be difjeiled, and the Diſſciſon dies 
Obiter 32 Phereof ſeiſed, and the Land deſcends to the Heir of the Piſſeiſor, row the 
& 1 Entry of the Jenant upon Condition, who was diffeiſed, is taken 
| 3 away. Let if the Condition be broken, the Feoffor or the Donor which 
„. Trott — made the Eſtate upon Condition, or their Heirs, may enter Cauſa qua 
In the Caſe ſupra. Litt. S. 392. | | . . 
of a Feoff- | CD Yo. „ = | 8 | | 
ment upon Condition, there is no DiſtinXion between the Riaht of Poſſeſſion and the Right of Pro- 

priety, but both Rights are in the Feoffee till the Condition broken, and lentry fer ſuch Preach; and af- 
rerwards both Rights are in the Feoffor; therefore the Deſcent does not take away the Entry, fince the - 
Poſſeſſion and the Propriery deſcends in the ſame Manner; viz under the Condition that it was at 
firſt granted; and the Poſſeſſion is not caſt upon the Heir while the Propriety is in Somebody elſe, 
as in the former Caſes, and it is the Deſcent of a naked Poſſeſſion to an Heir ar Law, that forms a 
Jus Poſſeſſionis, d iſt inct and abſtracted from the Jus Proprietatis. But here both Rights are united at 
the Time of the Deſcent, and it the Feoffor in this C:fe could not aſſert his Claim by an Entry 
| he could have no Remedy either for his Jus Poſſeſſionis or Jus Proprietatis, which are not here ſe- 
parate or diſtin ct; for till he enters to take Advantage of the Breach of the Condition, both Rights 
are in the Feoffee, becauſe the Solemmnity of the Feoffment cannot he determined but by an Ad of 
Notoriety, and bocauſe the Poſſeſſion and Right are not here ſeparate or diſtinct, it is called by a dit- 
terent Name, viz not a Right, but a Title of Entry, Gilb. Treat. of Ten, 22, 23. 


10. It the Diſſeiſor makes a Leaſe to a Man and to his Heirs during the 
Life of F. S. and the Leſſee dies, living F. F. this thall not take away 
the Entry of the Diſſeiſee, becauſe he that died feiled had bur a Free- 
hold only ; and Heirs in that Cafe were added to prevent the Occupant, 
tor the Heir in that Cafe ſhall not have his Age as it was adjudged in 
Lamb's Caſe. - Co. Litt. 239. a. Og 0 . 
II. A Leaſe is a Covenant Real, that binds the Poſſe ſſion of Lands in- 

to whoſe Hands ſoever afterwards they come, if the Lands be not evict- 
ed by a Superior Title; but the Termor has not the Freehold in him, 
but holds the Poſſeſſion as Bailiff of the Freeholder, Nomine alieno by 
Virtue of the Obligation of the Covenant. Therefore if ſuch Termor 7s 

_ ouſted, and the Freehclder difſeiſed, the Diſſeiſor has the naked Poſſe/fron 
bound by the Covenant, and if aſterwards a Deſcent is caſt, the Heir 
f the Diſſeiſor has the Right of Poſſeſſin, bound alſo by the Covenant 3 
tor the Heir of the Diſſeiſor has only the Right of Poſſeſſion which 
Was in the Difleiſee, and that was bound by that Covenant, and therefore 
it muſt be bound by the ſame Covenant in the Hands of the Heir of the 
Ditleifor ; and were it otherwiſe, the Right of the 7ermor would be in- 


rely deſtroyed ; tor he cannot Have a Right of Poſſeſfion diftints from the 
Rib of Propriety. Gilb, Treat. of Ten. 30, 31. 


. : | £ | b 7 1 
„ Dieſcent. 


(N. 3) Deſcent to toll an Entry. 


Bound thereby Who; and where they claim by the ſame 
VVT 5 


I. J F Tenant for Years holds over his Term, he is Tenant at Sufferance, 
and his Deſcent inall not take away Entry; but if Tenan for Term 
f 1other's Lise holds over his Term, he is an Intruder and his Deſcent 
ball take away Eatry. Quod tair conceſſum per Dyer. Ow. 35. Mich. 
13 and 14 El iz. Anon. 5 3 3 
2. A. deviſed Lands to B. and dies; Ad tranger enters and died ſeiſed be- 5 Eo 
fore any Entry by izevitee, now 1s the Devitee without Remedy. Arg Ce E. 5200 
2 Le. 14). pl. 182. I Tin. 30 Eliz. LE, En Hi 4 
5 Eliz. B. R. PerCur.——— Ow. 96 Per Coke Arg. 


3 There is a Diverſity between a Right for the which the Law gives 
6 Remedy by Action, and a Title, tor the wich che Law gives no Reine- 
dy by Action but by Eatry ouly. The Feoittee upon Condition in this 
Cate has a Rignr to the Land, and thereiore nis Entry may be taken 
away becauie he may recover als Right by Action, Co Litt. 240. a. 
4. Haut tne Feoitor or Donor that have vat a Gdition, their Title can- 
not be ken away by any Deſcent, vecaule they have no Remedy by Ac- 
1194 recover the Land, and theretore it a Deicent thould take away 
thei Entry, it thoald bar them lor ever,; and the Law is all one, 
whether the Delcent were before the Condition broken or after. Co. Litt. 
3 „ „%%% ww a ey 
5. Aucther Reaſon wherefore a Deſcent ſhall not take away the Entry 
of him that has a Title to enter by Force ot a Condition &c. is, tor 
that the Condition remains in the fame Eſſence that it was at the Time of 
zhe Creation of it, and cannot be diveſted or put ou: of Poſleſſion, as 
Lands and Tenements may. Co. Litt. 240. b „„ 
6. If a oman has Tiile to enter Caliſa Macrimonii Prælocuti no De— 
ſcent ſhall rake away her Entry; becauſe the has but a Title and no 
Remedy by Action, (0. Litt. 24% b. „„ 
J. Ita Diſſeiſor makes Gift in Tail, the Remainder in Fee and the Do- 
nee dies without juẽ, leaving his Wite Priveineut encient with a Son. 
He in the Remainder enters, and aſter the Son is born, who enters in- 
to the Land, this Deſcent thall not take away the Entry ol the Deſſei- 
fee, becauſe the Iſlue comes not to the Land immediately by Deſcent 
after his Father's Deceaſe. Co. Litt. 241. b. | ” | 
8. If one dies ſeiſed in Fee or in Tail, and leaves two Sous, and the But if the 
Younger, whether ot the Whole or Halt Blood, avates and has Iſſue and Younreſt Son. 
dies, yet the Elder or his Heir may enter, tor it ſhall be intended, that Forffment "4 
the Yonnger did nor fer up a new Title, bur that he claimed as Heir Fe, and the 
to his Father in the Elder Brother's Abtence, and that it was his In- Fefe dies 
tent to preſerve the Poſſeſſion againſt Strangers; And tor this Reaſon, ,t ink 
one Brother thall not have Mortdanceſter againſt the other. And the g,,j take 
Law is the lame if there be divers Deſcents, or if che Eldeſt Brother away the 


enters into Borough-Eugliſh Land. Hawk. Co. Litt. 3279, 12 of the 
| | | — i |: 


| e reſpect that the Privity of the Blood fails Co. Litt. 242. b 
If a Man had Iſſue Baſtard eigne, and Mulier Puiſne, and the Baſtard in the Life of the Father bas 
ue and dies, and then the Father dies ſeiſed, and the Son of the Baſtard enters as Heir to his Grand- 
tuchor, and dies ſeiſed, this Deſcent ſhall bind the Mulier, Co. Litt. 244. b. x CITI: 10 


ſ 


Abatement; 


and then if there be not a Poſſeſſion diſtinct, and ſeparated from the Right, the Deſcent canno 


ler Enters 
2434 * 1 45 . A 
5 3 Iftus enters, and dies, leaving Idue, and ſuch ſecond Iſſue enters, yer 
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e Deſcent. 
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Poff (fo terre 9. It the Younger Son of a Man enters by Abatement and dies ſeiſe 
mu e fh this does doth not toll the Entry of his Elder Brother; But if the *h 
35 rhe delt Son enters and is ſeiſed, and rhe Younger Brother diſſeiſes him. 
Hon enters by and dies teiſed, having Iſſue, the Elder Brother cannot enter. Lite, $ 


206 7, 
Therefore if 3905, 397 


acer the D--eaſe of the Father a Stranger firſt enters, and abates, upon whom theYoun 
and difleiles him; and dies ſeiſed; This Deſcent ſhall bind the Eldeſt, 
and not by Abatement. Co. Litt 242. b. | hs 3 | 
When a Younger Brother enters in this Caſe, he does not enter to get a Poſſeſſion diſtinct from that 
bf che Elder Brother, but to preſerve the Poſſeſſions of the Father in the Family, that no Body elle 
abates. For fince this is the molt Charitable Interpretation that can be made of this Action, and > 
ſbch a Conſtruction it is juſt and rigatfus, the Liw ſhall not intend it to be a wrongful Act or Dil. 
ſciſin, and by Conſequence the Pofteſſion of the Younger Brother becomes that of the Elder Brother, 
Boy | ; | : | t make 

a right Poſſeſſion diſtinet from tlie Right of Propriety; for it were incongruous that the Anceſtor 
ſhonld be conſtrued to poſſeſs in another's Right, in order to do no Injury, and the Heir ſhould be 
conſtrucd to pollets in his own Right, in order to do Injuſtice to the Elder Brother. Beſides m0 
Laches c n be imputed to the Elder Brother, ſince the Younger entred and poſſeſſed for him. But if 
the Younger Brother in this Cale had made a Feoffment in Fee, and the Feoffce had died ſeiſed, this 
Deſcent had taken way the Entry, becauſe then che Younger Brother could not be interpreted to en. 
ter io preſerve the Eitare of the Elder, but in order to make the Advantage of it for himſelf. So in 


— 
o 


| geſt Son Enters, 
tor he entered by Difleiſi. 
Is 


this Caſe Littleton pur, If the Elder Brother had enrer24, then if the Younger had entered upon him, 


this had been in D:#-1ction of the Elder Brother's Poſſeſſion, and therefore rhe Younger gets a Pol. 
ſein diſtinet from that of the Elder Brother, and his Heir a diſtinct Right of Poſſeſſion, and it is the 
Liclies of the Elder brotuer, that he did not enter to reſtore his Poſſeſſion. Gilb. Treat. of Ten. 
24, 25. | | | 95 | 


If ne Copar= 1o. If a Man has two Danghters and dies, the Eldeſt entreth into all 
the Lands, clalining all to her &c. and has Iſſue and dies ſeiſed, and the 


Lard and as to one Maiety rhe Voungeſt Sitter may enter; Bur if both Hſters had 


makes a Fe- been once ſeiſed, and the Eldeft had diſſeiſed the Youngeſt of her Part, 


ef ment in 


fo 4 the Younvett Sitter nor the Heirs cannot enter. Litt. S. 398. 
et, A | | | | | = 


takes back an Eſtate to ler and her Heirs, and bas Iſſue, and dies ſeiſed, this D:ſcent hall take away 


the Entry of the other Si! 
Co Litt, 243. b. a N | | „„ 5 5 | 
If one Coparcener enters into the Whole, it is only in Preſervation of the Eſtate of the other; 
but if he difleiics he other after her Entry, there ſhe gets a Poſſeſſion diſtinct from that of her Sit- 
ter and the Deſcent will take away the Entry, cauſa qua ſupra. Gilb. Treat. of Ten. 26. 


ter, becauſe by the Feoflment, rhe Privity of the Coparcener was deſtroyed, 


11. If after the Deccaſe of the Father a Stranger does firſ# enter and 
abate, upon whom the Tounge/t Son enters and diſſeiſes him, and dies 
ſeiſed. This Deſcent ſhall bind the Eldeft ; for he entred by Diſſeiſin, 

and not by Abatement. Co. Litt. 24 b Mö e 
12. It a Man be ſeiſed of Land in the Nature of Borough-Eugliſo, 
and has Iſſue two Sons and dies, and the Eldeit before any Entry made 
py the Youngeſt, enters into the Land by Abatement, and dies ſeiſed; 
this thall not take away the Entry of the Voungeſt Brother. Et lic de 
SiinHlibus:: e. Lit. 203.4 1 — 
13. Lands «were given to the Husband and Wife, and to the Heirs © 
their two Bodies, they had Iſſue Daughters, the Wife died, the Hausbau 
had Iſſue by another Wife four Sons, and died, the Kldef# Son abated ai! 
died ſeiſed, this Deſcent did take away the Entry ot rhe Daughters, be- 
cauſe they claimed not by one Title. Co. Litt. 242. a. bd. 

14. If the Father makes a Leaſe for Life, and has Iſſue two Sons and 
dies, and the Tenant for Life dies, and has Iſſue two Sons, and dies, 
and the Tenant for Life dies, and the Youngeſt Son intrudes, and dies 
ſeiſed, this Deſcent ſhall not rake away the Entry of the Eldeſt. But it 

the Father had made a Leaſe for Nears, it had been otherwiſe, becauſe 


the Poſſeilion of the Letite tor Years makes an actual Freehold in the 
Eldeſt Son. Co. Litt. 243. a. ee 
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